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I. INTRODUCTION AND PURPOSE OF TESTIMONY  1 

Q. Please state your name and business address.   2 

A. My name is Rebecca Devens.  My business address is 309 W. Washington, Suite 800, 3 

 Chicago, IL 60606. 4 

 5 

Q. Are you the same Rebecca Devens that provided direct testimony in this proceeding 6 

on behalf of the Citizens Utility Board (“CUB”) and the Office of the Illinois 7 

Attorney General (“AG”) (collectively “CUB/AG”)? 8 

A. Yes. 9 

 10 

Q. What is the purpose of your rebuttal testimony? 11 

A. The purpose of my rebuttal testimony is to respond to the rebuttal testimony of James J. 12 

Jerozal, Jr., witness for Nicor Gas Company (“Nicor Gas” or the “Company”), regarding 13 

CUB/AG’s recommendation that the Commission disallow $103,200 of program 14 

expenses that the Advisory Board (“Board”) did not approve. 15 

 16 

Q. What did Mr. Jerozal argue in his rebuttal testimony?   17 

A. Mr. Jerozal gave four reasons why CUB/AG’s proposed disallowance should be rejected.  18 

The reasons concerned:  (1) the role of the Board as intended by the Illinois Commerce 19 

Commission (“Commission”), (2) the prudency and reasonableness of the expenses in 20 

question, (3) the Board’s treatment of the expenses, and (4) the actual amount in 21 

question.  (Nicor Ex. 4.0 at 2.)  This rebuttal testimony will respond to each of his points 22 

in turn. 23 
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II. THE ROLE OF THE ADVISORY BOARD 24 

Q. In his rebuttal testimony, Mr. Jerozal states that “nothing in the Rate Case Order 25 

suggests that the EEP Advisory Board was required to approve each and every EEP 26 

expenditure.” (Nicor Ex. 4.0 at 2.)  He also states that “when the Commission 27 

approved the EEP, it expressly recognized the limited authority” of the Board (Id. at 28 

4).  Do you agree with his portrayal of the role and authority of the Board? 29 

A. No.  Mr. Jerozal depicts the Board as primarily functioning in an advisory capacity.  The 30 

Commission intended the Board to serve two purposes: 31 

• The first purpose was to ensure there would be “less chance of a compromise to the 32 

ratepayers’ right to refunds of imprudently spent funds.” (Id. at 162)  The Board 33 

members’ voting rights were the means through which the Board would approve of 34 

prudently spent funds and disapprove of imprudently spent funds. The Commission’s 35 

specification that “in the beginning of the program there is less risk of imprudent or 36 

malfeasant expenditures” clearly indicates that the Commission intended for the 37 

Board to oversee program expenditures.  (Id.) 38 

• The second purpose of the Board’s greater authority in 2009 was to expedite 39 

development and launch of the programs.  The Commission specifically contrasted 40 

the Board’s role in 2009 with the Stakeholder Advisory Group (“SAG”) that 41 

participates in the electric utilities’ energy efficiency dockets in an advisory capacity 42 

only.  The Commission states that if the Advisory Board were to resemble the SAG, 43 

“whereby the utilities have financial control and the advisory boards merely advise,” 44 

this model would “delay implementation until the winter heating season of 2010.” 45 
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(ICC Docket No. 08-0363 Final Order at 162.)  The Commission clearly intended the 46 

Board to have financial oversight of program expenses during 2009.  47 

It is not until 2010 that the Board was to take on a strictly advisory role, similar to that 48 

described by Mr. Jerozal.  (ICC Docket 08-0363 Final Order at 163.) 49 

 50 

Q. Is there other evidence to support the Board’s authority to approve program 51 

expenditures?  52 

A. Yes.  The Bylaws for the Advisory Board specify that duties of the Board include but are 53 

not limited to “the selection during 2009 of qualified vendors, including a Plan 54 

Administrator as defined in the 2009 rate order, approvals of contracts with third parties 55 

[including Plan Administrator, Board Facilitator, (if the Board so approves) Program 56 

Implementers and evaluators], and approval of the annual plan and budget for 2009.” 57 

(CUB/AG Ex. 1.01 at 3, emphasis added.)  The Bylaws clearly provide for the Board’s 58 

authority to approve program design and budgets.  59 

 60 

III. THE PRUDENCY OR REASONABLENESS OF THE EXPENSES IN QUESTION 61 

Q. Does Mr. Jerozal take issue with the basis of your disallowance? 62 

  A. Yes.  Mr. Jerozal objects to my recommendation the ICC disallow the “RFP Consultant” 63 

expense because I do not state that the expenses in question are imprudent or 64 

unreasonable. (Nicor Ex. 4.0 at 2.)  He further adds that “there is no basis” to find the 65 

expenditures imprudent or unreasonable. (Id. at 2.) 66 

Q. Do you consider the expenditures imprudent or unreasonable? 67 
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A. That is a determination for the Commission, based on the record evidence.  However, the 68 

Commission should consider: 69 

• the program delays I describe in this section, 70 

• the Board’s voting record, which I address in the next section, and 71 

• that the actual expense is more than double the estimate Mr. Jerozal presented to the 72 

Board. 73 

 74 

Q. Does Mr. Jerozal provide any additional information in his rebuttal testimony about 75 

the expenses? 76 

A. Yes.  Mr. Jerozal states that the individuals from KO Solutions (“KO”) and Bass & 77 

Company (“Bass”) “provided critical expertise and assistance.” (Nicor Ex. 4.0 at 2.) 78 

 79 

Q. Does Mr. Jerozal provide any specific evidence about what the companies 80 

contributed to the program development process? 81 

A. No, but Mr. Jerozal addresses one specific area in which KO and Bass contributed to the 82 

program development process.  He states that “without Ms. O’Toole and Ms. Ward’s 83 

assistance, this process would have been considerably lengthier and would have pushed 84 

the starting date for the EEP back many more months.” (Nicor Ex. 4.0 at 6.)   85 

 86 

Q. Did the Commission set a date for when the programs would become available to 87 

consumers?   88 

A. Yes.  As Mr. Jerozal states, “the Commission approved Rider 29 on March 25, 2009 with 89 

the understanding that every attempt would be made to implement programs for the 90 
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coming heating season.” (Nicor Ex. 4.0 at 6.)  He later identifies the heating season as 91 

beginning October 1, 2009. (Id.)  In the order, the Commission stated that a delay 92 

resulting in launching the program after the heating season would compromise the 93 

efficacy of the program. (ICC Docket No. 08-0363 Final Order at 162.)   94 

 95 

Q. Were the programs available to customers on October 1, 2009? 96 

 A. No, the programs did not become available to customers until May 1, 2010, seven months 97 

after the date the Commission ordered the programs to become available.  (Nicor Ex. 2.1 98 

at 3.) 99 

 100 

Q. Does Mr. Jerozal provide other information or evidence of how the expenses related 101 

to these companies were not “imprudent or unreasonable?” 102 

 A. No, he does not. 103 

 104 

Q. Should the Commission consider the fact that KO and Bass were hired specifically 105 

to make the programs available to consumers for the 2009/2010 winter heating 106 

season, and that the program launch was delayed well beyond the heating season? 107 

A. Yes, that should be an important Commission consideration in determining whether the 108 

costs related to these consultants were prudent and reasonable.  Based on the criteria for 109 

the programs set by the Commission in the Order, and Mr. Jerozal’s comments about the 110 

contributions of these companies, it does not appear that KO and Bass accomplished what 111 

they were hired to do.  The Board’s voting record, which is discussed in the next section, 112 

suggests the Board did not think the expenses were prudent or reasonable.  113 
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THE ADVISORY BOARD’S TREATMENT OF THE DISPUTED EXPENSES 114 

Q. Mr. Jerozal states that because the Board “never rejected payment of the disputed 115 

expenses” (Nicor Ex. 4.0 at 2), my portrayal of the expenses as having been 116 

disallowed and explicitly rejected by the Board are a “gross mischaracterization of 117 

the facts.” (Id.)  Is Mr. Jerozal correct? 118 

A. No.  It appears that Mr. Jerozal believes that although the Board voted and did not 119 

approve these expenses, they did not “reject” them.   120 

 121 

Q. Did Mr. Jerozal correctly summarize how members of the Board voted on the RFP 122 

expense? 123 

 A. Yes.  Mr. Jerozal states that the North American Insulation Manufacturers Association 124 

(“NAIMA”) representative was not present for the vote, that Commonwealth Edison 125 

Company (“ComEd”) and Nicor Gas voted to approve the expense, that CUB and AG 126 

voted against the motion, and that the Natural Resources Defense Council (“NRDC”) 127 

abstained from voting.  128 

 129 

Q. How does Mr. Jerozal characterize the Board’s vote on this expense? 130 

 A. Mr. Jerozal states that “while the matter did not pass, it also was most certainly not 131 

rejected” (Nicor Ex. 4.0 at 8). 132 

 133 

Q. Is Mr. Jerozal’s characterization of this vote correct? 134 

A. No.  Mr. Jerozal’s characterization of the vote is problematic in three ways:   135 
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• The minutes for this Board meeting clearly and simply state the “motion did not pass.” 136 

(CUB/AG Ex. 1.06.)  The minutes do not state that the motion was passed, or that it was 137 

not rejected.  138 

• The characterization excludes the fact that it was Nicor and the program administrator’s 139 

responsibility to ensure the Board had adequate opportunities to explicitly approve this 140 

expenditure, if it was seeking to receive approval of it.  141 

• It also excludes the fact that the RFP Consultant expenses in question were the only 142 

expenses not directly approved by the Board prior to December 31, 2009. (Nicor Ex. 4.0 143 

at 8.)  If further evidence of the Board’s authority to approve program expenses for the 144 

2009 budget was needed, the Commission-authorized fiduciary oversight and the specific 145 

disapproval of this expenditure provides it. 146 

  147 

Q. Does Mr. Jerozal say anything else about the Board’s consideration of this expense? 148 

A. Yes.  Because the October 22, 2009 Board meeting included discussion of Ms. Ward’s 149 

rate, as noted in the meeting minutes, Mr. Jerozal states, “obviously, the record shows 150 

that the Advisory Board was fully aware of the relationship between KO Solutions and 151 

Bass and had no issues with that arrangement.” (Nicor Ex. 4.0 at 10.)  152 

 153 

Q. Do you find any error in Mr. Jerozal’s statement? 154 

A. Yes.  I do not believe that it is possible to prove or know that Board members would have 155 

no issues with the actual amount paid to KO solutions and Bass based on the limited 156 

discussion that took place before the scope of work had been completed.  Rather, the 157 

voting record speaks to the Board’s view of, and specifically, disapproval of this expense. 158 
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Q. In the brief discussion the Board did have about the KO Solutions expense, what 159 

budget did Mr. Jerozal present? 160 

A. As Mr. Jerozal notes in his rebuttal testimony, he presented a $50,000 budget for KO 161 

Solutions.  (Nicor Ex. 4.0 at 9.)  He states that this was not a “hard cap.” (Id.)  In the end, 162 

that expense more than doubled the estimate Mr. Jerozal presented to the Board. 163 

 164 

IV. AMOUNT OF THE DISPUTED EXPENSES 165 

Q.     Mr. Jerozal disputes your calculation of KO Solutions and Bass amounts billed May 166 

2009 through December 2009.  Is he correct? 167 

A.     Yes.  My previous calculation inadvertently excluded $5,175 which was billed by KO 168 

Solutions.  Therefore, I propose an adjustment of $108,375, not $103,200. 169 

 170 

Q. Why is CUB/AG contesting what could be considered a small amount of money? 171 

 A. While $108,375 may be considered a negligible amount of money, the principle of 172 

accountability for how ratepayer funds are spent is at stake.  As members of the Board, 173 

CUB/AG recognizes the complexity and difficulties of launching an energy efficiency 174 

program for the first time. However, at Board meetings, CUB/AG representatives 175 

registered concerns with the amounts being expended to get the program off the ground.  176 

The Commission’s design of the initial Advisory Board structure reflects its explicit wish 177 

for oversight of the use of ratepayer funds.  While a transitional advisory Board is a 178 

unique entity and circumstance, it is critical to set a precedent for accountability and 179 

transparency based on the Commission’s vision for oversight of program expenditures.   180 

 181 
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Q. Does this conclude your testimony? 182 

A. Yes. 183 


