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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

AGL Resources, Inc., Nicor Inc. and   ) 

Northern Illinois Gas Company dba  )   

Nicor Gas Company     ) Docket 11-0046 

       ) 

Application for Approval of a Reorganization ) 

Pursuant to Section 7-204 of the Public Utilities ) 

Act.       ) 

 

REPLY BRIEF OF THE PEOPLE OF THE STATE OF ILLINOIS AND  

THE CITIZEN UTILITY BOARD REGARDING  

NON-OPERATING AGREEMENT ISSUES  

Pursuant to Section 200.800 of the Rules of Practice of the Illinois Commerce 

Commission (“Commission” or “ICC”), 83 Ill. Admin. Code 200.830, and the briefing schedule 

established by the Administrative Law Judge (“ALJ”), the People of the State of Illinois, through 

Lisa Madigan, Attorney General of the State of Illinois, (“AG”) and the Citizens Utility Board 

(“CUB”), through its attorney, (collectively, “AG/CUB”), hereby submit their Reply Brief in the 

above-captioned docket. 

I. INTRODUCTION  

The JA Initial Brief in this proceeding failed to provide the substantive evidence required 

for the Commission to reach the necessary findings for approval of the proposed reorganization 

under which AGL Resources Inc. (“AGL”) will become the parent company of Nicor Gas, an 

Illinois public utility, pursuant to Section 7-204 of the Public Utilities Act, 220 ILCS 5/7-204 

(“Act”).  Specifically, the Joint Applicants -- AGL, Nicor Gas and Nicor Inc. -- failed to meet 

their burden of proof under Sections 7-204(b)(1), 7-204(b)(7) and 7-204(c) of the Act.  Under 

Sections 7-204(b)(1) and 7-204(b)(7), the Commission cannot approve such a reorganization 
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unless it makes findings, supported by substantive evidence, that the proposed reorganization 

will not diminish the post-merger utility‟s ability to provide adequate, reliable, efficient, safe and 

least-cost public utility service, in a manner not likely to result in any adverse rate impacts on 

retail customers.  In addition, the Act provides that the Commission “shall not approve a 

reorganization without ruling on: (i) the allocation of any savings resulting from the proposed 

reorganization; and (ii) whether the companies should be allowed to recover any costs incurred 

in accomplishing the proposed reorganization and, if so, the amount of costs eligible for recovery 

and how the costs will be allocated.”  220 ILCS 5/7-204(c).  The Joint Applicants have failed to 

meet their burden of proof to enable the Commission to make any of these findings and approve 

their application, as outlined below as well as in AG/CUB‟s Initial Brief.  The Commission must 

therefore reject the Joint Applicants‟ application. 

II. THE JOINT APPLICANTS HAVE NOT MET THEIR BURDEN REGARDING THE 

REQUIREMENTS OF SECTION 7-204(B)(1). 

The Illinois Public Utilities Act (“Act”), 220 ILCS 5/7-204(b)(1)-(7), compels that a 

utility applicant for reorganization under Section VII provide evidence on seven separate and 

specific issues related to the continued provision of utility service.  The finding that must be 

made pursuant to Section 7-204(b)(1) requires the Commission to conclude that “the proposed 

reorganization will not diminish the utility‟s ability to provide adequate, reliable, efficient, safe 

and least-cost public utility service.” 220 ILCS 5/7-204(b)(1).  This standard necessarily 

concerns itself with the impact of the reorganization on utility service.  Regardless of the Joint 

Applicants‟ current state of operation, it is the company that will exist following the 

reorganization that the Commission must evaluate in ruling on the merger application.     

But the JA cannot meet this standard and say definitively what effect the reorganized 

company will have on the public utility because they have repeatedly stated that such impact is 
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as of this date unknown.  Numerous data requests were propounded in an attempt to discover 

what effect the reorganization will have on public utility service for Nicor Gas customers.  As 

AG/CUB explained in their Initial Brief, Staff asked the JA if they had studied how best to 

integrate with AGL‟s current practice, 1) the operation and maintenance of Nicor Gas‟s 

distribution system; 2) the operation and maintenance of Nicor Gas‟s transmission system; 3) the 

operation and maintenance of Nicor Gas‟s storage system; and 4) the gas supply and materials 

procurement methods of Nicor Gas.  AG/CUB Init. Br. at 9, citing Staff Ex. 11.0 at 11-12.   In 

every instance, the JA responded that they were “engaged in the integration planning process.”   

In a novel approach to statutory interpretation, the JA Initial Brief baldly asserts that 

rather than address the particular requirements of 7-204(b)(1), the respective reputations of AGL 

and Nicor Gas are sufficient to meet the specific legal burden imposed on Nicor Gas as it seeks 

Commission approval of a corporate reorganization.  According to the JA, the Commission 

should be assured that the following facts establish the required findings under 7-204(b)(1): “the 

proposed Reorganization will combine two companies that are industry leaders in safety and 

operational efficiency combination of seven gas distribution systems,” (JA Init. Br. at 13); “AGL 

owns and operates six natural gas distribution companies serving 2.3 million customers in six 

states,” (id.); Nicor Gas serves 2.2 million customers in Illinois and “…has a history of providing 

safe and reliable service in an efficient manner,” (JA Init. Br. at 14); and that AGL recognizes 

Nicor Gas as “a very well-run company, very efficient, very solid management team,” (id.).   

These attributes lead the JA to proclaim that “[t]here is simply no reason to conclude that these 

two companies could not run “the new combination of seven gas distribution systems in a 

reliable, efficient, safe and cost-effective manner.”  Id.  Commitments to maintain an overall 

number of FTEs (full-time equivalent employees), and expected benefits from shared best 
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practices, operational efficiencies and economies of scale are cited, but not detailed.  The JA 

finally cite what is referred to as an “extensive integration planning process,” currently 

underway, as the ultimate performance guarantee, according to the JA.  Id. 

Further attempts to explain their proposal reveal that the evidence presented by the JAs 

falls short of the required showing under 7-204(b)(1).  The JA‟s Initial Brief states that the 

Integration Team “…presented a comprehensive report to the Chief Executive Officer of AGL 

and Nicor Inc., which detailed the current state of operations for the AGL and Nicor Inc. 

companies, including Nicor Gas.”  JA Init. Br. at 16, citing JA Ex. 20 at NRE 005112-5147 (JA 

Supp. Response to Staff Data Request TWB 3.08 and Att. 1) (emphasis added).  The JA ignore 

what the statute entails:  an assessment of utility service after the reorganization, not a view of 

the condition of the applicants.  

 Moreover, the JA‟s perspective on the due diligence issue misses the mark.  The JAs 

claim that Staff‟s arguments challenging the ability of the proposed reorganization to meet the 7-

204(b)(1) standard are both legally and factually flawed.  JA Init. Br. at 16-21.  But, the JAs 

arguments show that the legal flaw rests in their reading of the Act, not Staff‟s.  Their Initial 

Brief mischaracterizes the relevant considerations of 7-204(b)(1).  Specifically, the JA assert that  

The focus of the Commission‟s analysis under Section 7-204(b)(1) 

is, in the plain language of the statute, to look at whether the 

applicants have the “ability to provide adequate, reliable, efficient, 

safe and least-cost public utility service” going forward.  There can 

be no doubt that the Joint Applicants have this ability. 

JA Init. Br. at 18.  Section 7-204(b)(1) says nothing about the ability of an applicant under that 

section to provide public utility service.  Rather, the statute clearly states that the Commission 

must evaluate the proposed reorganization‟s impact on the utility to provide utility service 

following the reorganization, not the characteristics of the companies making the application, 

and must make a finding that “the proposed reorganization will not diminish the utility‟s ability 
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to provide adequate, reliable, efficient, safe and least-cost public utility service.”  220 ILCS 5/7-

204(b)(1).  As Staff explains in its Initial Brief, repeated requests by Staff to assure that AGL 

had assessed Nicor Gas‟s actual utility operations (and not just financial and accounting issues) 

did not produce the requisite assurances that the proposed reorganization would meet even the 

most basic of the utility‟s obligations.  See Staff In.Br. at 8-9.  The JAs reliance on an incomplete  

integrated planning process should not provide the Commission with the reassurance required 

under the Act regarding the “the core functions of Nicor Gas business – buying, selling and 

distributing gas,” (Staff Init. Br. at 8-9): the operation of Nicor Gas‟s gas supply and materials 

procurement methods, the integration of AGL Resources‟ and Nicor Gas‟ pipeline capacity and 

storage assets, or how the two companies will integrate their gas control functions.It is obvious 

that the JA cannot meet the burden imposed by 7-204(b)(1) if they are still studying the topic.  It 

is the integration itself that is at issue here and the JAs have repeatedly admitted that they are not 

in a position to even describe the newly merged company, let alone evaluate its impact on future 

public utility service.  This evidence presented by the JA on 7-204(b)(1) is insufficient to meet 

Nicor Gas‟s burden of proof under the Act. 

III. THE JOINT APPLICANTS HAVE NOT MET THEIR BURDEN TO PROVE THEIR 

APPLICATION MEETS THE REQUIREMENTS OF SECTION 7-204(B)(7). 

Just as they did with respect to 7-204(b)(1), the JA misconstrue the statutory language in 

Section 7-204(b)(7) to support their request.  In their discussion of that provision, the JA Initial 

Brief cites to testimony from JA witness Cave: 

By contrast, “[u]nder section 7-204(b)(7), the Commission must 

find that the proposed reorganization in its totality, is not likely to 

result in an adverse rate impact on customers.  The standard does 

not single out one particular cost or aspect of the utility‟s costs but 

rather requires the Commission to consider the ultimate impact of 

the entire reorganization on customer rates.” 
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JA Init. Br. at 22, citing Cave Reb., JA Ex. 9.0, 6:116-20 (emphasis in original).  Despite the JA 

citation to record evidence, the words “in its totality” do not appear anywhere in Section 7-

204(b)(7).  The JAs use this concocted phrase to advance the argument that the Commission‟s 

Section VII analysis cannot consider the impact of the reorganization on the post-merger utility‟s 

cost of capital.  The JA assert that Staff is acting on an “unproven fear of a ratings downgrade” in 

seeking to insulate Nicor Gas rates from the risks of any increased costs of capital and that any 

anticipated downgrade can be “relevant to rates” only when a future rate case is filed.  JA Init. 

Br. at 23-24.  This statutory interpretation, however, is inconsistent with both the letter and the 

spirit of the law.  The JA‟s insistence that Section 9-230 enforcement is strictly relegated to 

ratemaking proceedings is unsupported and unfounded.   

 The JA claim that, because no rate increase is “caused” by the reorganization, the 

Commission is legally precluded from taking preemptive action to keep the risk of non-utility 

affiliations out of utility rates outside the context of a rate case.  JA Init. Br. at 21.  In fact, the 

Appellate Court‟s direction that the Commission take affirmative action in enforcing Section 9-

230 of the Act is quite broad:  “We hold that if a utility‟s exposure to risk is one iota greater, or it 

pays one dollar more for capital because of its affiliation with an unregulated or nonutility 

company, the Commission must take steps to ensure that such increases do not enter in its ROR 

calculation.”  Illinois Bell Telephone Co. vs. Illinois Commerce Comm’n., 283 Ill.App.3d 188, 

207, 669 N.E.2d 919, 933 (2d Dist 1996) (emphasis added).  The Staff has determined that the 

proposed reorganization does expose Nicor Gas to increased risk and that the Commission is 

therefore obliged to take the necessary steps to prevent the costs associated with that risk from 

being passed on to ratepayers.  Staff Init. Br. at 13-20.  Nothing in the Section 9-230 or in 

relevant case law indicates that this absolute duty can only be carried out within the context of a 
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rate case.  Rather, the law requires that when rates are determined in a rate case, the cost of 

capital component must not reflect the incremental risk or increased cost of capital attributable to 

unregulated or non-utility companies.  There are no prohibitions on the Commission taking 

preemptive measures to comply with this directive. 

Additionally, the statute does not reference “an” adverse rate impact, as the JA want the 

Commission to believe, but rather “any” adverse rate impact.  Significantly, the word “any” was 

cited by the appellate court as the basis for its ruling that the legislature had removed all 

discretion from the Commission “to consider what portion of a utility‟s increased risk of cost of 

capital caused by affiliation is „reasonable‟ and therefore should be born [sic] by the utility‟s 

ratepayers…”  Illinois Bell, 283 Ill.App.3d 207, 669 N.E. 2
nd

 933.  The same reasoning applies 

here in construing Section VII of the Act.  The Commission‟s duty to guard against “any” 

adverse rate impacts precludes the possibility that it can ignore the risks cited by Staff, regardless 

of the JA‟s assertion that the Staff‟s concerns are premature and that no action is needed.   JA 

Init. Br. at 23-25.  Combined with the absolute prohibitions against including “any” incremental 

risk or increased cost of capital in rates, the Commission is clearly bound to act to protect 

ratepayers from absorbing the costs of capital of non-utility affiliates if it believes ratepayer 

interests in just and reasonable rates is at risk. 

The JA‟s citation to the Appellate Court‟s recent decision on a Commonwealth Edison 

rate case order is misplaced.  They reference that decision to support their “totality” argument 

that “total costs cannot be presumed to increase just because one cost component increases…”  

JA Init. Br. at 25, citing Commonwealth Edison Co. v. Illinois Commerce Comm’n., 405 

Ill.App.3d 389, 410 (2d Dist. 2010).  The Commonwealth Edison decision ruled that a rider 

approved by the Commission in the context of a rate case to collect the costs of modernizing its 
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delivery system violated the rule against single-issue ratemaking because in approving a separate 

rider, the Commission failed to consider the utility‟s aggregate costs and demand.  Id.  This 

decision describes issues totally separate from the obligations imposed on the Commission by 

the legislature through its approval of Section 9-230.  The ComEd opinion held that riders must 

meet specific criteria in order to avoid the single-issue ratemaking prohibition.  The duty 

imposed under Section 9-230, on the other hand,  is meant to ensure that a single component of 

rates is properly determined.   Staff‟s conclusions regarding the adverse rate impact of one 

component of the rate formula therefore is not a violation of the rule against single issue 

ratemaking.  It simply directs the Commission to subject this one component of rates to extra 

scrutiny because the General Assembly believed it warranted special attention.  For the JAs to 

suggest that the ComEd decision somehow limits the Commission‟s on-going duties under 

Section 9-230 is without foundation and contrary to simple principles of statutory construction.  

Nothing in the JA‟s Initial Brief offers compelling arguments to counter the very real 

concerns raised by Staff that the Commission take adequate steps to prevent the likelihood of any 

adverse rate impacts on retail customers.  The JAs have failed to overcome those concerns and 

therefore have not met their burden of proof that their application meets the requirements of 

Section 7-204(B)(7). 

IV. THE JOINT APPLICANTS HAVE FAILED TO PRESENT EVIDENCE THAT WILL 

ENABLE THE COMMISSION TO MAKE ITS REQUIRED FINDINGS UNDER SECTION 

7-204(C) 

 

AG-CUB, in their Initial Brief, demonstrated that the Commission cannot make the 

required finding under Section 7-204(c), (220 ILCS 5/7-204(c)), regarding the allocation of costs 

and savings, because the JA have consistently refused to provide any analysis regarding post-

reorganization savings and persist in their claim that no “immediate” savings will result from the 
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Reorganization.  AG-CUB Init. Br. at 23-28.  The JA claim such an analysis has not been 

performed and that no savings are currently “identifiable or quantifiable.”  JA Ex. 11.0 at 6; JA 

Init. Br. at 28.  While there will clearly be savings that inure to the utility‟s parent, Nicor Inc., the 

JA steadfastly maintain that none of the efficiencies or cost savings resulting from the 

reorganization will produce reduced rates at the utility.  However, the record evidence does not 

support the JA persistent claims that no savings will inure to utility rate payers. 

A. The JAs Claims that No Merger Savings Exist Are Not Credible 

 

The JAs argue in their Brief that they have satisfied the requirements of Section 7-204(c), 

arguing that they (i) have not identified any immediate net savings to Nicor Gas from the 

Reorganization, and (ii) are not seeking recovery of transaction costs related to the 

Reorganization “even though the Joint Applicants expect to incur a significant amount of costs in 

order to capture long-term benefits.”  JAs Brief at 28-30.  The Companies note, “(a)ccordingly, 

the Joint Applicants stated in the Application that the Reorganization will not raise savings 

allocation or cost recovery issues for the Commission to address under Section 7-204(c).”  Id. at 

28.  See also, JA Application at 11.  The fact that the JAs have stubbornly held to this position – 

that there are and will be no savings for Nicor Gas – is not reliable given record evidence to the 

contrary.   

Essentially, the JA attempt to prove the negative by claiming there are no savings 

because they have not been quantified.  This reasoning is clearly this reasoning is specious and 

does not allow the Commission to make the required findings under Section 7-204(c).  For 

example, when asked whether the JAs are asserting that savings are not identifiable or 

quantifiable or whether they simply have not been identified or quantified yet, JA witness and 

Integration Team member Mr. O‟Connor stated that “none have been quantified to date.”  Tr. at 
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457.  When pressed to indicate when the reorganized company would be able to identify and 

quantify those savings, Mr. O‟Connor testified that “it‟s going to be the long term… .”  Id. at 

458.  Pronouncements regarding the unlikelihood of savings accruing to utility customers should 

thus be taken for what they are, unsupportable.   

The JAs have identified significant separations costs, but claim none of the savings 

attributable to these reductions in headcount will result in savings at the utility level.  See 

AG/CUB Init. Br. at 17.  As noted by AG/CUB witness Effron, there would be no purpose to 

such separation costs unless the anticipated savings from the employee separations were 

significantly greater than the costs.  AG/CUB Ex. 4.0 at 6.  Other utilities that have identified 

separations costs in merger petitions before the Commission have quantified significant savings 

for the regulated utility.  AG/CUB Ex. 3.0 at 5.  The JAs arguments that exemplar PGL/WPS 

merger savings are irrelevant to this case were previously addressed in the AG/CUB Initial Brief.  

See AG/CUB Init. Br. at 32-33.  In light of the recent experience of the WPS/Peoples Energy 

merger, it is not credible to maintain that not a single penny of savings resulting from separations 

will inure to the utility.  While there are minor distinctions between the two merger scenarios, the 

JA‟s attempt to denounce that merger as having no relevance whatsoever simply fails.  

The JA make a bald claim in their Initial Brief that the evidence demonstrates that Joint 

Applicants (“JA”) “have not identified any immediate net savings to Nicor Gas from the 

Reorganization, particularly given the undeniable fact that expenses related to AGL‟s 

commitments to maintaining workforce levels and honoring the existing union contract will 

continue and escalate.”  JA Init. Br. at 28.  The evidence, however, shows no such “undeniable 

fact.”  While the JA have repeatedly stated that no savings can be identified on the regulated side 

of the business, the converse is also true; that is, no analyses have been produced in this 



11 
 

proceeding demonstrating that the FTE and union commitments will prevent savings from being 

achieved.   

It is not credible for the JA to assert that zero savings will be achieved at the utility in the 

short term for several reasons.  First, the very high-level assumption that no cost savings are 

possible because the JA pledge to maintain an FTE employee count post-reorganization 

equivalent to the employee count at Nicor Gas at the end of 2010 has been has been significantly 

undermined by the evidence in this proceeding.  The commitment to maintain the number of gas 

distribution FTE employees at a level comparable to the current level does not apply to Nicor 

Gas administrative employees and Nicor, Inc. employees, a portion of whose salaries are 

allocated to Nicor Gas.  More importantly, as discussed in AG/CUB‟s Initial Brief, the FTE 

commitment allows for reduced headcount and associated overhead cost savings.  AG/CUB Init. 

Br. at 23-28.  In fact, JA witness Reese agreed that the FTE commitment cannot be construed as 

committing to a particular employee count.  She confirmed that the commitment does not mean 

that no Nicor Gas employees will be terminated or that headcount will not decrease.  See 

AG/CUB Brief at 23-28.  She also confirmed that there may be reduced overhead personnel costs 

associated with a reduced number of Nicor Gas employees contributing to the FTE commitment.  

Tr. at 576.   

Second, Mr. Effron noted that less than half of the forecasted savings in Docket 06-0540 

were estimated to come from staffing reductions, and rejected the notion that the commitment to 

maintain the number of Nicor Gas distribution full-time equivalent employees at the current level 

means that there will be no synergies or cost savings opportunities in the period immediately 

following the merger.  AG/CUB Ex. 3.0 at 6.  He pointed out that there can, and likely will be, 
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savings in areas other than staffing, such as facilities integration, professional services, 

purchasing, and information technology.  Id. at 4. 

Third, the commitment to employee retention does not apply to Nicor Gas administrative 

employees and Nicor, Inc. employees, a portion of whose salaries are allocated to Nicor Gas.  

AG/CUB Ex. 3.0 at 4.  While the JAs dispute the notion that the estimated separation costs 

identified by the Joint Applicants should be used as a measure for the savings to be achieved at 

the utility because those savings will occur, if at all, at the holding company level, not at the 

utility (JA Init. Br. at 34), this criticism ignores the fact that these savings are allocated to the 

regulated utility.  The Company simply refused to quantify them.  Any savings that occur at the 

affiliate/corporate level are allocated to Nicor Gas under existing affiliate agreements.  See AG 

Cross Ex. 5, Nicor Gas‟ Schedule C-13 from ICC Docket No. 08-0363 (detailing the test year 

allocation of affiliate company costs to the regulated utility, Nicor Gas).   

Indeed, the record demonstrates that savings, in fact, are immediately realizable.  The 

“workforce levels” and union contracts are by no means a commitment to specific headcount, as 

the JA make abundantly clear, and as was discussed at length in AG/CUB‟s Initial Brief and 

above.  AG/CUB Init. Br. at 23-28.  The FTE commitment allows the JA to make a claim of no 

savings while providing the opportunity for just that.  In light of the rate commitments made in 

the August 24, 2011 Stipulation, (discussed in Section C below), the JA can then retain all 

savings from the synergies and efficiencies resulting from the reorganization. 

Additionally, the lead witnesses‟ statements that the Integration Team process has been 

ongoing since January, 2011, in which best practices and decisions regarding integration of the 

two companies has been and will be made, are inconsistent with JA responses to discovery, in 

which they have flatly asserted, “To date, no analyses have been performed to determine any 
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areas where synergies or savings may be potentially achieved as a result of the reorganization.”  

AG Cross Ex. 7.  These conflicting statements raise a couple of questions:  If “no analyses have 

been performed to determine any areas where synergies or savings may be potentially achieved,” 

how can the Companies assert both in their original Petition and in testimony throughout the case 

that no savings will emerge from the reorganization?  In addition, if the Integration Team work is 

ongoing, is it not possible for savings at the Nicor Gas level to be identified?   

The Commission is obligated to make a finding under Section 7-204(c) regarding (i) the 

allocation of any savings resulting from the proposed reorganization… .”  220 ILCS 5/7-204(c).  

The Commission should be mindful that the burden of demonstrate the required provisions of the 

PUA are sufficiently met for approval of the Reorganization is undisputedly on the JA.  See 220 

ILCS 5/7-204A (reorganization application requirements).  It is not Staff or intervenors‟ burden 

to identify, quantify or otherwise prove a precise level of savings attributable to the merger – nor 

is that possible.  The only entity with the ability to conduct such an analysis is the JA and they 

have failed to do so.  The Companies stubborn refusal to identify any savings cannot form the 

basis for a conclusion by the Commission that no savings exist, and therefore no allocation need 

be made.  Doing so would be contrary to the statute, and would create a precedent that invites 

any utility proposing a reorganization to assert no savings for the regulated utility will occur.  

The Commission should reject that invitation from the Companies.  Consequently, the 

Commission cannot make a finding that the JA have met the requirements of Section 7-204(c).   

B. The Joint Applicant’s Proposal Unfairly Dictates That Any Savings 

Resulting From the Reorganization Are Unlikely To Be Passed On To 

Ratepayers 
 

Unsurprisingly, in their Initial Brief, the JA argue that the Commission should limit its 

review under Section 7-204(c) to “the evidence demonstrating no immediate savings at the 
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utility.”  JA Init. Br. at 30.  This provision, however, does not impose a time frame on the 

achievement of savings resulting from the reorganization – it only speaks generally to savings 

“resulting from” the reorganization.  The JA‟s attempt to restrict the Commission‟s consideration 

under the relevant law, based on its self-imposed parameters, misconstrues the proper 

Commission analysis dictated by the Public Utilities Act.  As argued in AG/CUB‟s Initial Brief, 

and Section B infra, the evidence simply does not support JA‟s claim that no immediate savings 

will occur at the utility.  AG-CUB Init. Br. at 23-28.  Nonetheless, even if the Commission were 

to believe the JA that no immediate savings will occur – and it should not, based on the record 

evidence discussed below – that does not mean that no savings will “result from” the 

reorganization at any time.   

The ALJ asked a series of questions of JA witness O‟Connor regarding the meaning of 

“resulting from” in this provision of the Act regarding savings.   

Q. As a general principle, how would you expect this 

Commission to distinguish costs and savings resulting from the 

reorganization, as you use those words here, and costs and savings 

that are not resulting from reorganization? 

A  I think it will be on a case-by-case basis, your Honor. We 

haven't identified costs other than the severance costs associated 

with the reorganization. We have not identified any savings. But 

looking at the -- Mr. Effron's items of the accelerated depreciation 

and the change in Illinois corporate tax rate, they are unrelated, 

clearly, to the reorganization, but I think it's a case-by-case basis. 

Q  All right. Let me throw out an example and I think I said 

this when I spoke to you in the earlier part of the case, feel free to 

critique the example itself. Reorganization is approved, 60 days 

later a management employee employed by Nicor Gas is 

terminated, how will the Commission know if that termination 

resulted from reorganization? 

A  They can examine the reasoning behind it, what was it that 

there was an efficiency resulting from the reorganization so that 
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the work could be performed more efficiently by someone else or 

was it because it was a behavioral event that caused that person to 

be terminated? That's the problem of putting a definition, your 

Honor. It's case by case, I think. 

Q  Okay. So you would not limit it to, for example, a list of 

names or positions at Nicor Gas of persons who are going to be 

terminated, a list attached to, let's say, the merger -- the merger 

agreement, in other words, to be resulting from the reorganization, 

will a determination have to occur simultaneously with the 

approval of the reorganization or can it occur later? 

A  As I understand your question, could savings occur post 

reorganization? 

Q  And be attributed to the reorganization? 

A  I would expect so. 

Tr. at 446-47.  Mr. O‟Connor makes clear that savings can be traced to the reorganization by 

reviewing costs on a case by case basis.  Mr. O‟Connor maintains, however that such savings 

would only be identified and quantified “over the long term.”  Tr. at 458.   

The JA have established a “best of all worlds” scenario where the utility can enjoy the 

savings and synergies resulting from the merger by not filing a rate case for several years, but if 

the Commission initiates a rate proceeding, the utility will seek to offset any savings with merger 

costs.  Even if savings occur, Mr. O‟Connor testified that the utility has no intention of passing 

those savings on to rate payers in the form of lower rates.  The best Nicor Gas rate payers can 

hope is that any operational savings that will be achieved as a result of the merger will be used to 

“delay the filing of a subsequent rate case on behalf of the gas company, or should there be a rate 

case, those net savings would reduce the request for any rate increase that would be filed by 

Nicor Gas.”  July 19, 2011 tr. at 462 (O‟Connor).  As is shown in Section C infra, however, 

savings will likely never materialize in the form of lower rates for the utility‟s customers, 

because of a series of conditions advantageous only to the utility. 
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In their Initial Brief, the JAs argued that Mr. Effron‟s XXXXXXX claims are flawed and 

based on single-issue ratemaking.  JA Init. Br. at 34-35.  The JAs, however, miss the point.  Mr. 

Effron presented this evidence to highlight the importance of identifying and allocating merger 

savings, noting that (1) the starting point for the required allocation of merger savings under 

Section 7-204(c) is the identification of such merger savings, and (2) the appropriate allocation 

of the merger savings to ratepayers would ensure that those savings XXXX XXXXX XXXX 

XXXXXXXXX XXXXXXXXXXXXXXXXXXXX.  AG/CUB Ex. 4.0 at 7.   

Finally, the JA‟s commitment to reflect any savings in future cost of service filings is a 

hollow condition.  That commitment is of dubious value if the Companies continue to assert, as 

they have throughout this docket, that no savings will accrue to the regulated utility as a result of 

the merger.  In addition, AG/CUB witness Effron presented specific evidence that XXXXX 

XXXXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXXXXXXX.  AG/CUB Ex. 4.0 

at 1-4.  This evidence suggests a commitment to refrain from seeking rate relief is of 

questionable value.  XXXXXXXXX XXXXXX XXXXXXX XXXXX XXXXXX XXXX 

XXXXXXXXXXXXX XXXXX XXXXX.  The hesitancy to seek a rate increase is augmented if 

merger savings accrue to the utility. 

C. The Agreed Stipulation Between the Joint Applicants and Staff Is Not 

Sufficient to Satisfy the Requirements of Section 7-204(c) 

 

On August 24, 2011, the JAs and Staff filed a Stipulation “related to the findings required 

under Section 7-204(c) of the …Act.”  Under the Stipulation, the Companies and Staff agree 

that: 

 Achieved savings at Nicor Gas resulting from the proposed Reorganization, if 

any, shall be flowed through to Nicor Gas customers as part of costs associated 

with the regulated intrastate operations for consideration in a future rate case filed 

by Nicor Gas. 
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 The base rates of Nicor Gas shall be fixed at their current rates for a period of 

three years following the Closing of the proposed Reorganization. 

 

 The rate freeze agreement is conditioned upon Nicor Gas entering into a sourcing 

agreement with a clean coal substitute natural gas brownfield facility and a clean 

coal SNG facility.  Should Nicor Gas not enter into said agreements, then Nicor 

Gas would file biennial rate cases in 2012, 2014 and 2016, as required under 

Sections 9-220(h) and (h-l) of the Act. 

 

 Costs incurred in accomplishing the proposed Reorganization shall not be 

recovered through Illinois jurisdictional regulated rates in this or any future 

proceeding. 

 

Stipulation at 1-3.  The People and CUB submit that this agreement is not a substitute for the 

requisite Commission findings under Section 7-204(c).  The Stipulation entered into between 

Staff and the JA, which resolved Staff witness Bridal‟s issues relating to Section 7-204(c)(i) and 

7-204(c)(ii), does not provide AG/CUB and should not provide the Commission with any 

reassurance that the savings resulting from this proposed reorganization will be passed on to 

ratepayers.   

First, the Stipulation allows the post-reorganization company to file for a rate increase 

just over two years from the close of the transaction.  Under the JA-Staff August 24, 2011 

Stipulation, the post-reorganization company could come in for a rate case as soon as 2012 or as 

long as 2014, the timing of which is in the sole discretion of Nicor Gas.  Although the Stipulation 

principally provides that “base rates of Nicor Gas shall be fixed at their current rates for a period 

of three years following the closing of the proposed Reorganization,” this provision is waived if 

“the financial integrity of Nicor Gas is jeopardized to the extent of negatively affecting 

customers.”  Thus, the Stipulation allows Nicor Gas to strategically hold off filing a rate case if 

cost savings lead to over earning or file a rate case if savings do not offset the costs of the merger 

and Nicor Gas‟s “financial integrity” is jeopardized (notably, no parameters were established to 

define when this scenario may arise).  
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Moreover, if Nicor Gas fails to enter into a sourcing agreement with a clean coal 

substitute natural gas (“SNG”) brownfield facility and a clean coal SNG facility, it must file 

biennial rate cases in 2012, 2014, 2016, which would mean a base rate case would be filed next 

year.  That is, the utility may be required to file a rate case next year, if it does not enter into a 

sourcing agreement.  Whether Nicor Gas enters into the sourcing agreements required in Section 

9-220(h) and (h-1) is in Nicor Gas‟s control – not customers – and allows the utility to choose 

the most advantageous set of circumstances for itself.  Although Nicor‟s election under these 

provisions may be independent of the issues surrounding rates and the commitments made in this 

proceeding, (including those made in the August 24, 2011 Stipulation), the effect of this decision 

will directly impact this base rate commitment.  The Stipulation, therefore, does provide the rate 

freeze it alleges it provides.   

Additionally, there is nothing in the Stipulation that establishes whether the utility shall 

use a past or future test year, which will allow the utility to strategically select the most 

advantageous test year (i.e., that which provides the utility with the highest revenue increase, and 

reflects the least amount of net savings for customers).   

Thus, if CUB-AG are correct, and immediate savings are realized, Nicor Gas can, under 

the terms of the settlement (and assuming no additional conditions are imposed by the 

Commission), elect not to file a rate case until 2014 (i.e. if they are over-earning or experiencing 

significant cost savings) or, conversely, elect to file as soon as 2012.  The only commitment the 

JA have made regarding merger costs is not to seek to include costs attributable to the merger in 

a rate case filed during the five year period following the completion of the Reorganization.  JA 

Ex. 8.0 at 19.  However, if the utility is, in fact, over earning and the Commission initiates a rate 

proceeding to adjust the utility‟s rates, Nicor Gas “shall be afforded the opportunity to request 
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the Commission consider inclusion of a test year amortization of” the costs of the merger in 

rates.  Id.  Thus, if the Commission approves the reorganization as requested by the JA, in light 

of the various commitments made, rate payers will be likely be deprived of a rate reduction from 

savings attributable to the merger. 

In sum, it is unclear as to what ratepayers have gained under the stipulation.  The 

Commission should not use the stipulation as a substitute for the specific ruling required under 

Section 7-204(c), a ruling that remains elusive given the JAs refusal to identify merger savings. 

 

WHEREFORE, AG/CUB respectfully request the Commission deny the proposed 

Reorganization based on the arguments presented in AG/CUB‟s Initial and Reply Briefs. 

      Respectfully submitted,  
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