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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

Commonwealth Edison Company  ) 

      ) 

Proposed general increase in electric rates ) Docket No. 07-0566 

(tariffs filed October 17, 2007)  ) (On Remand) 

 

 

MOTION IN LIMINE TO EXCLUDE PORTIONS OF 

COMMONWEALTH EDISON’S PRE-FILED TESTIMONY 

FROM ADMISSION INTO EVIDENCE 

 

The People of the State of Illinois, ex rel. Lisa Madigan, Attorney General of the State of 

Illinois (“the People” or “AG”), and the Citizens Utility Board (“CUB”, by its attorney, pursuant 

to the Rules of Practice of the Illinois Commerce Commission (“Commission”), Part 200.190, 83 

Ill.Adm.Code Part 200.190, hereby file this Motion in Limine, requesting the Commission to bar 

and exclude from evidence certain pre-filed testimony submitted by Commonwealth Edison 

Company (“ComEd” or “the Company”) to the Commission and served on the parties to this 

proceeding on August 4, 2010.  The pre-filed testimony the People and CUB ask be excluded is 

irrelevant to the issues in this remand proceeding, as discussed below, and thus is properly 

excluded from these proceedings. 

Introduction 

The purpose of the instant proceeding is to carry out the mandate of the Appellate Court 

in the wake of its September 30, 2010 decision in Commonwealth Edison Co. v. Illinois Commerce 

Comm’n, (“Edison”), 405 Ill.App.3d 389, 937 N.E.2d 685 (2d Dist. 2010)  That opinion ruled that the 

Commission‟s September 10, 2008 Order (“Order”) in Docket No. 07-0566, Re Commonwealth 

Edison – Proposed Increase in Electric Delivery Service Rates abused its discretion when, in 

setting ComEd‟s rates using a test year period from January 1, 2006 to December 31, 2006, it 
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failed to account for the accumulated depreciation of ComEd‟s existing plant-in-service during 

the post test year period.  Edison, 405 Ill.App.3d at 405-407.   The Court concluded that 

accumulated depreciation is subject to test-year principles and that the Commission‟s failure to 

account for this depreciation resulted in an excessive rate base, in violation of section 9-211 of 

the Public Utilities Act (“Act”).  Id. at 405.  This error was inconsistent with the matching 

principle in that it  “…artificially boosted the value of ComEd‟s rate base in violation of test-year 

principles.”  Id. at 407.  In reversing the Commission‟s Order, the Court reasoned that the 

increase in accumulated depreciation associated with existing plant during the post-test-year 

period “…is a change that affects ratepayers and therefore must be factored into the rate base.”  

Id. at 406.   The Court remanded the Commission‟s decision “for further proceedings consistent 

with this opinion.”  Id. at 420.  

Under the decision in Independent Voters of Illinois v. Illinois Commerce Comm’n., 117 

Ill.2d 90, 510 N.E2d 850 (1987) (“IVI”), the period for which the Commission must correct that 

portion of its 2008 rates is September 30, 2010 through May 31, 2011 (the “refund period”).  IVI, 

117 Ill.2d at 102-103.  The Illinois Supreme Court has held that “(w)hen the Commission‟s order 

is set aside or remanded, the Commission may accept additional evidence, reevaluate the 

evidence already presented, or simply reverse its original determination.”  People ex rel. 

Hartigan v. Illinois Commerce Comm’n, 117 Ill.2d 120 at 142-143 (1987).  

In an attempt to subvert the Commission‟s duty to fix the error in the Commission‟s 

September 10, 2008 Order identified by the Second District Court and reach an expeditious 

calculation of the refund owed ratepayers, ComEd has submitted pre-filed direct testimony 

seeking to transform this remand into a rehearing on the rates which the Commission established 

in its September 2007 order.   In the course of pursuing this misguided goal, the Company asks 
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this Commission to not only consider evidence which is irrelevant to the issues dictated by the 

Court‟s holding, but to do so with the purpose of depriving ratepayers of the compensation for 

unjust rates to which the Illinois Appellate Court has unequivocally stated they are entitled.  The 

People note that the Company‟s strategy has already led to the inefficient use of the 

Commission‟s resources and those of the various intervenors seeking to ensure that the Court‟s 

directives are carried out.  This Motion in Limine is filed in an effort to narrow the issues and 

remove irrelevant “evidence” from this Remand proceeding to enable the Commission‟s 

straightforward execution of the appellate court directives. 

I. The Commission has authority to grant a Motion in Limine and should do so in 

this proceeding to comply with the Appellate Court’s conclusions and in the 

interests of judicial economy. 

 
The standard for a motion in limine is twofold.  First, the court must determine whether 

the rules of evidence require exclusion of the subject matter of the motion.   Under the Illinois 

Rules of Evidence, “relevant evidence” means evidence having any tendency to make the 

existence of any fact that is of consequence to the determination of the action more probable or 

less probable than it would be without the evidence. Ill.R.Evid. 401 (2011).   If the rules of 

evidence require the exclusion of the subject evidence, then the court has discretion to grant the 

motion and exclude the evidence or to deny the motion and leave the moving party to object to 

the evidence after it is offered at trial.  In exercising its discretion, the court should balance the 

prejudice that might be avoided against the complication or inconvenience that might be caused 

by granting the motion. When the former outweighs the latter, the motion should be granted.  See 

Department of Public Works and Bldgs. v. Roehrig, 45 Ill.App.3d 189, 195-196, 359 N.E.2d 752, 
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759 (5
th

 Dist. 1976) (“Roehrig”), citing People v. Van Riper, 127 Ill.App.3d 394, 399, 262 

N.E.2d 141, 144 (2
nd

 Dist 1970). 

The decision whether or not to grant a motion in limine is squarely within the discretion 

of the court and in exercising this discretion, the court should balance the prejudice that might be 

avoided if it grants the motion against the complication or inconvenience that would result if the 

motion is denied.   Congregation of the Passion, Holy Cross Province v. Touche Ross & Co., 224 

Ill.App.3d 559, 578, 586 N.E.2d 600, 613 (1st Dist. 1991). 

The People maintain, as is explained below, that much of the pre-filed testimony filed by 

ComEd in this case is irrelevant to the conclusions contained in the Second District decision and 

should not be part of the record on remand.  ComEd‟s distribution revenues, net plant costs and 

actual rate of return during the refund period are wholly irrelevant to the calculation of refunds in 

connection with the errors contained in the 2007 rate case order.  In balancing the prejudice that 

might be avoided against the complication or inconvenience that might be caused by granting the 

Motion, the Commission should consider the distraction that ComEd‟s irrelevant testimony 

creates in terms of calculating and distributing refunds to ratepayers, who have been denied this 

compensation for almost four years.  Having to litigate issues that have nothing to do with the 

Court‟s decision, and that are clearly contrary to seminal Illinois law regarding how refund 

payments are calculated and how rates are set prospectively, prejudices ratepayers and threatens 

the ability of the Commission to distribute refunds as quickly as possible.  It would also consume 

the limited resources of the Commission and intervenors on irrelevant matters, and could easily 

confuse and complicate the issues in what should be an otherwise efficient proceeding.  

As discussed further below, ComEd‟s attempt to introduce irrelevant evidence regarding 

its earnings performance during the refund period at issue, as well as its request to include third 
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quarter plant additions that are already reflected in rates as of the Commission‟s last rate order 

entered on May 24, 2011, is evidence that should be barred from inclusion in this record.  The 

law does not guarantee ComEd a particular rate of return.  The Commission, by law, is not 

permitted to change utility rates retroactively.  Rates have been established in a subsequent 

ComEd rate case, ICC Docket No. 10-0467, that already includes the third quarter 2008 plant 

additions.  Accepting evidence in connection with these issues is nothing but prejudicial to the 

interests of ratepayers.  The Commission should exercise its discretion to exclude it for purposes 

of this remand. 

II.  Any References to a Refund “Offset” Related to ComEd’s Distribution Costs or Return 

on Equity During the Refund Period are Irrelevant to the Appellate Court’s Holding, and 

Not Supported by Seminal Illinois and U.S. Supreme Court Case Law. 

 

 ComEd proffers the most irrelevant of all its supporting testimony, when ComEd witness 

Kathryn Houtsma attempts to establish a relationship between ratepayers‟ right to refunds in 

compensation for excessive and illegal rates associated with the September 10, 2008 Order and 

ComEd‟s earnings, distribution service costs and cost of capital during the refund calculation 

period.   Specifically, in the introduction and in Part IV of her testimony, Ms. Houtsma argues 

that there should be no refunds because ComEd did not over-recover its distribution costs during 

the potential refund calculation period.   Nowhere in the Public Utilities Act, or in any court 

decision, has a Remand been successfully used as a basis to retroactively set utility rates based 

on issues other than those addressed in the relevant appellate court decision, least of all due to a 

representation on the part of the utility that it was under-earning its authorized rate of return. 

 This issue was clearly dealt with by no less an authority than the Illinois Supreme Court 

in 1987, when Illinois Bell Telephone sought to raise the very same argument that ComEd 

attempts to advance with the testimony at issue.  In Independent Voters of Illinois v, Illinois 
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Commerce Comm’n., 117 Ill.2d 90, 510 N.E2d 850 (1987) (“IVI”), Illinois Bell Telephone 

Company argued “that the previous (1971) rates that had been approved by the Commission 

were actually too low to provide the revenue it needed, and therefore it says the continued 

collection of the (1971) rates after reversal produced no unjust enrichment that would be the 

basis of refunds to its customers.” IVI, 117 Ill.2d at105. 

 The Court specifically rejected that argument:  “The refunds ordered here should be 

comprised of the difference between the original rates set in the (unlawful 1971) rate order and 

the rates that would have been charged if they had been set in accordance with the view 

expressed in the previous decision for the period between reversal by this court and the effective 

date of the new order.”  Id. 

 Most important, the IVI decision shines a direct light on the irrelevance of all of ComEd‟s 

attempts to have the Commission examine ComEd‟s costs and earnings during the refund period:    

 

The refund here is a result of a direct, statutorily authorized, review of the 

Commission order. This case was remanded to the Commission previously to 

correct the erroneous portion of the rates, not for original ratemaking. ( Mountain 

States Telephone & Telegraph Co. v. Public Utilities Com. (1972), 180 Colo. 74, 

81, 502 P.2d 945, 948.) The function of the courts in reviewing Commission 

proceedings would be meaningless if no remedy could be provided after the court 

holds that a Commission-approved rate order included allowance of improper 

expenses and deductions for the utility company. 

IVI, 117 Ill.2d at 105. 

 Another Illinois Supreme Court case specifically addressed the exact issues raised in this 

motion, i.e. whether ComEd can introduce new evidence in a Remand proceeding related to cost 

of service and earnings, but unrelated to the issues on remand, in order to alter the calculated 

refund amount to its benefit.  In People v. Illinois Commerce Commission, 148 Ill.2d 348 (1992) 

(“Hartigan II”), the Supreme Court reversed a reviewing court‟s instruction on remand that if the 

refund is based on actual revenues then the refund amount must be offset by any increase in 

http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1972126159&referenceposition=948&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=661&tf=-1&findtype=Y&fn=_top&mt=333&vr=2.0&pbc=E8EA9D41&tc=-1&ordoc=1987075665
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1972126159&referenceposition=948&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=661&tf=-1&findtype=Y&fn=_top&mt=333&vr=2.0&pbc=E8EA9D41&tc=-1&ordoc=1987075665
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1972126159&referenceposition=948&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=661&tf=-1&findtype=Y&fn=_top&mt=333&vr=2.0&pbc=E8EA9D41&tc=-1&ordoc=1987075665
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actual increases in operating costs for ComEd.  In doing so, the Court emphasized that the money 

to be refunded consists of the difference between the rates collected and the rates that should 

have been collected, and specifically ruled that actual increases in operating costs could not be 

used to offset the refund.   Id. at 409-410. 

ComEd would have the Commission believe that the scope of the remand includes the 

ICC‟s consideration of the Company‟s revenue requirement for a new “test year” period, namely 

the period of time between September 30, 2010 and May 31, 2011.  But as the Supreme Court 

explained, the purpose of a remand is to correct that portion of rates approved in error, not to 

retroactively re-create rates via “original ratemaking.”  IVI, 117 Ill.2d at 105.  None of Ms. 

Houtsma‟s testimony on under-earning, under-recovery of costs, or higher costs during the 

refund period is relevant to the correction of the errors described in the Appellate Court decision 

and all of such testimony should be excluded from admission into evidence. 

 ComEd‟s insistence that its actual return on equity is an entitlement that offsets a specific 

refund owed ratepayers is rooted in the ill-conceived notion that ComEd is entitled to a 

guarantee of earning its authorized rate of return.  Utilities are not entitled to guaranteed  profit 

levels, and the Commission is prohibited under Illinois law from looking back to the refund 

period, as ComEd invites, to effectively  raise rates retroactively (or in ComEd parlance, “offset” 

the refund) in order to ensure that ComEd recovered its authorized return during the time period 

in question.  The ratemaking process under the Act, i.e., the fixing of „just and reasonable‟ rates, 

involves a balancing of the investor and the consumer interests. Citizens Utility Board v. Illinois 

Commerce Comm’n, 276 Ill.App.3d 730, 658 N.E.2d 1194 (1995); citing Camelot Utilities, Inc. 

v. Illinois Commerce Comm'n, 51 Ill.App.3d 5, 10, 365 N.E.2d 312 (1977).   The U.S. Supreme 

Court articulated a more specific view of this ratemaking precept in a couple of seminal cases 
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that examined what constitutes a reasonable return within the context of just and reasonable rate 

setting.  All of these cases contradict the view inherent in the Companies‟ pre-filed testimony 

that they are entitled to a specific return on investment, refunds pending or not. 

 In the landmark case Bluefield Waterworks Improvement Co. v. Public Service Comm’n 

of West Virginia, 262 U.S. 279 (1923), the U.S. Supreme Court established that a utility‟s rates 

should reflect the opportunity – not a guarantee – to earn a return on its used and useful property 

when a commission sets rates.  In spelling out the factors to be examined by regulators when 

establishing a utility‟s rate of return, the high court held that a public utility is entitled to such 

rates as will permit it to earn a return on the value of the property which it employs for the 

convenience of the public equal to that generally being made at the same time and in the same 

general part of the country on investments in other business undertakings which are attended by 

corresponding risks and uncertainties.  Bluefield, 262 U.S. at 692-693 (emphasis added).  The 

Bluefield Court further held that a utility has no constitutional right to profits such as are realized 

or anticipated in highly profitable enterprises or speculative ventures. Id.  The Court specified 

that the return should be reasonably sufficient to assure confidence in the financial soundness of 

the utility and should be adequate, under efficient and economical management, to maintain and 

support its credit and enable it to raise the money necessary for the proper discharge of its public 

duties. Id. at 693.  Investors holding interests in regulated public utilities understand that these 

companies are dedicated to serving the public and therefore, the investor‟s possible returns may 

be limited.  Id. at 692-693.  The Supreme Court in Bluefield recognized that changes in the 

marketplace may impact a utility‟s financial health and the appropriateness of the rates being 

charged, when it held that a rate of return may be reasonable at one time and become too high or 
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too low by changes affecting opportunities for investment, the money market and business 

conditions generally.  Id. at 692.  

 The Supreme Court elaborated on the principles governing rate of return regulation in the 

case of Federal Power Commission v. Hope Natural Gas Company, 320 U.S. 591, (1941).  Here, 

the Supreme Court reaffirmed its holding in Federal Power Commission v. Natural Gas Pipeline 

Co., 315 U.S.575, 590 (1942) that “regulation does not insure that the business shall produce net 

revenues.”  Hope Natural Gas, 320 U.S. at 603.  In Hope, the Supreme Court held that investors 

have a legitimate concern with the financial integrity of the company whose rates are being 

regulated.  From the investor or company point of view it is important that there be enough 

revenue not only for operating expenses but also for the capital costs of the business. These 

include service on the debt and dividends on the stock. Id.  By that standard, the Hope Court 

held, the return to the equity owner should be commensurate with returns on investments in other 

enterprises having corresponding risks. That return, moreover, should be sufficient to assure 

confidence in the financial integrity of the enterprise, so as to maintain its credit and to attract 

capital. Id. at 603; See State of Missouri ex rel. Southwestern Bell Tel. Co. v. Public Service 

Commission, 262 U.S. 276, 291 (1923).  

 The U.S. Supreme Court specifically rejected the notion that a monopoly must be 

protected from market realities, such as competition or the effects of price on a consumer‟s 

demand and use of the service, in Market St. Ry. Co. v. Railroad Commission, 324 U.S. 548, 568 

(1945).  The Supreme Court explained, “Even monopolies must sell their services in a market 

where there is competition for the consumer‟s dollar and the price of a commodity affects its 

demand and use.”  Id. at 568. 

 Illinois courts have adopted the Hope and Bluefield standards and applied them to 

the regulation of utilities in Illinois:  “ „The rate making process under the act, i.e., the 
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fixing of „just and reasonable‟ rates[,] involves a balancing of the investor and the 

consumer interests.‟ ” Illinois Bell Telephone Co. v. Illinois Commerce Comm'n (1953), 

414 Ill. 275, 287, 111 N.E.2d 329, quoting Federal Power Comm'n v. Hope Natural Gas 

Co., 320 U.S. 591, 603, (1944).  Similarly, the Illinois Supreme court earlier established 

that a just and reasonable rate must be less than the value of the service to consumers. 

State Public Utilities Comm'n ex rel. City of Springfield v. Springfield Gas & Electric 

Co., 291 Ill. 209, 216, 125 N.E. 891 (1919). The appellate court elaborated on this 

pronouncement in Camelot Utilities, Inc. v. Illinois Commerce Comm'n, 51 Ill.App.3d 5, 

10, 365 N.E.2d 312 (1977), wherein the Court declared that it is the ratepayers‟ interest 

which must come first: The Commission has the responsibility of balancing the right of 

the utility's investors to a fair rate of return against the right of the public that it pay no 

more than the reasonable value of the utility's services. While the rates allowed can never 

be so low as to be confiscatory, within this outer boundary, if the rightful expectations of 

the investor are not compatible with those of the consuming public, it is the latter which 

must prevail.  

 

Camelot Utilities, 51 Ill.App.3d at 10; Citizens Utility Board v. Illinois Commerce Comm’n, 276 

Ill.App.3d 730, 658 N.E.2d 1194 (1995).   

 Moreover, ComEd‟s invitation to revisit its earnings and cost of service during the refund 

period at issue, if accepted by the Commission, would also amount to unlawful retroactive 

ratemaking.  Section 9-201 of the Public Utilities Act ensures that rates for utility service are set 

prospectively.  220 ILCS 5/ 9-201.  The Illinois Supreme Court has held repeatedly that the 

Public Utilities Act does not permit retroactive ratemaking; that is once the Commission 

establishes rates, the Act does not permit refunds if the established rates are too high, or 

surcharges if the rates are too low. BPI I, 136 Ill.2d at 209; Citizens Utilities Co. v. Illinois 

Commerce Comm’n, 124 Ill. 2d 195, 207; 529 N.E.2d 510 (1988).     

 The rule prohibiting retroactive ratemaking is consistent with the prospective nature of 

the Commission's legislative function in ratemaking.  In addition, this rule promotes stability in 

the ratemaking process. Citizens Utilities Co. v. Illinois Commerce Comm'n), 124 Ill.2d 195, 207, 

529 N.E.2d 510 (1988). 
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 The Illinois Supreme Court elaborated on the rationale behind the rule against retroactive 

ratemaking in the Citizens Utilities case.  Here, the Court noted: 

The prohibition of retroactive ratemaking is derived from the 

overall scheme of the Act and the role of the Commission in the 

ratemaking process.  The rule prohibiting retroactive ratemaking is 

consistent with the prospective nature of legislative activity, such 

as that performed by the Commission in setting rates.  Moreover, 

because the rule prohibits refunds when rates are too high and 

surcharges when rates are too low, it serves to introduce stability in 

the ratemaking process. 

 

Citizens Utilities, 124 Ill.2d at 207.   

 The Company‟s assertion that no refund is owed because “ComEd under-recovered its 

distribution costs during that entire period”
1
 is not supported by any Illinois case law that has 

addressed the fundamental precepts of ratemaking.  ComEd‟s “offset” testimony would waste the 

Commission‟s and stakeholders‟ valuable time by debating the Company‟s cost of service and 

earnings during the Refund period.  If permitted into evidence, both the Commission Staff and 

intervenors‟ time and resources would be necessarily redirected from assisting the Commission 

in calculating the refund owed and instead wasted rebutting the ridiculous “offset” proposition.  

ComEd‟s earnings during the refund period at issue in this Remand proceeding simply are not 

relevant to the calculation of the refund and the Commission‟s review of its findings of fact on 

post test year plant additions.   In addition to relevance, principles of judicial economy demand 

that the evidence be barred from inclusion in the record. 

 

 

 

 

                                                           
1
 ComEd Ex. 56.0 at 13 (Houtsma). 
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III. References to Third Quarter 2008 Plant in Service are Irrelevant and Should be 

Excluded Because even if ComEd Prevails and the Commission Includes Either the 

Forecasted or Actual Level of Additions, the Commission’s May 24, 2011 Order in ICC 

Docket No. 10-0467 Already Includes Those Additions. 

 

 ComEd witness Houtsma, at page 11 of her testimony, introduces the notion that refunds 

should be offset by the reconsideration of 2008 Third Quarter Plant in Service.  ComEd Ex. 56.0 

at 19.  In addition, ComEd witness Michael McMahan submitted testimony related to ComEd‟s 

actual third quarter plant additions.  ComEd Ex. 57.0, with attachments 57.1.  While the 

Appellate Court permitted “ComEd to petition for their inclusion in the rate base”
2
, the 

Commission has already considered evidence on the third quarter 2008 plant additions, and 

provided specific findings in its September 10, 2008 Order that make it clear that it (1) did not 

rely on the Stipulation entered into between ComEd and Staff to support its conclusion that the 

record supported inclusion of pro forma plant additions through June 30, 2008; and (2) that the 

record evidence supported inclusion of the June 30, 2008 additions and rejection of the 3
rd

 

quarter pro forma additions originally proposed by ComEd.  Evidence on that issue is already 

contained in the record of this case and need not be supplemented by any new offerings here.   

The Commission need only clarify that point in its Remand Order.   

 Notwithstanding these facts, even if the Commission believes the ComEd evidence on 

Remand related to third quarter plant additions should be re-examined and made a part of this 

record, subsequent events – namely the entry of the Commission‟s May 24, 2011 order in ICC 

Docket No. 10-0467, ComEd‟s latest rate case -- bar inclusion of the third quarter plant additions 

in this Remand proceeding.  Unbeknownst to the Court at the time it entered its September 30, 

2010 opinion, the Commission was in the process of investigating rates and subsequently 

                                                           
2
 Edison, 405 Ill.App.3d at 409.  
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established new rates that included those third quarter plant additions.  ComEd‟ request to 

include those additions in the calculation of the refund in this Remand proceeding would amount 

to unlawful retroactive ratemaking.  For both of these reasons, the Commission should bar and 

exclude from evidence the ComEd testimony related to third quarter additions as irrelevant. 

   

1.  The Commission has Already Considered Evidence on Third 

Quarter Plant Additions and Made a Decision on the Proper 

Treatment of Pro Forma Plant Additions on the Merits in the 

September 10, 2008 Decision. 

 

In ICC Docket No. 07-0566, ComEd filed a 2006 historical test year.  In its Direct 

testimony, the Company requested inclusion of forecasted pro forma plant additions through 

September 30, 2008.  ComEd asserts that it identified and supported plant additions made to 

provide delivery services that were placed in service in 2007 or are reasonably expected to be 

placed in service by the end of the third quarter of 2008 and are serving retail customers now or 

will be serving retail customers within a year after filing its proposed tariffs. ComEd Ex. 4.0 2nd 

Corr. at 37-41; ComEd Ex. 5.0 Corr. at 16-46, 51-52; ComEd Ex. 7.0 Corr. at 35; ComEd Ex. 

7.1, Sched. B-2.1; ComEd Ex. 7.2, Work Papers WPB 2.1a, WPB-2.1b.   

In its Direct testimony, the Commission Staff argued that pro forma additions to 

ComEd‟s rate base be limited to forecasted plant additions through December 30, 2007.  Later in 

the case, ComEd and Staff reached agreement on a proposal to include pro forma plant additions 

through June 30, 2008.  As part of the Stipulation, Staff and ComEd jointly propose to reduce the 

proposed pro forma additions by $171,755,000. The Stipulation also provided that ComEd would 

file a late-filed exhibit or compliance filing showing actual and projected pro forma additions for 

the six months ended June 30, 2008.  If the actual pro forma additions for that period are less 
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than projected, the rate base would be reduced accordingly. Staff views the adjustment as 

reflecting a reasonable amount for those pro forma plant additions that will be known and 

measurable under the Commission„s test year rules for historical test years. 83 Ill. Adm. Code 

287.20 and 83 Ill. Adm. Code 287.40.  Staff Ex. 15.0 Corr. at 6-7.  

The Commission‟s September 10, 2010 Order specifically concluded that only plant 

additions through the second quarter of 2008 could be justified as used and useful and prudently 

incurred.  Commonwealth Edison Company – Proposed Increase in Rates, Order of September 

10, 2008 at 28 (“2008 Rate Case Order”).  Because the Stipulation entered into between the 

Commission Staff and ComEd was not a unanimous agreement, the Commission could consider 

the settlement proposal only as long as the provisions of the proposal were within the 

Commission‟s power to impose, did not violate the Public Utilities Act and were independently 

supported by substantial evidence in the whole record.  Business and Professional People for the 

Public Interest v. Illinois Commerce Comm’n, 136 Ill.2d 192, 217 (1989).  Cognizant of this 

Illinois Supreme Court holding, the Commission reiterated that its plant in service finding was 

specifically rooted in the record evidence – not the Stipulation: 

 

[O]f key importance is that neither Commission Staff nor the Company are [sic] 

requesting that the Commission enter an Order approving the agreement to 

Stipulation that they have reached regarding resolution of various issues in this 

matter.  Instead, the Commission, as we are lawfully mandated, will conduct a 

BPI analysis and base our determinations and ultimate conclusions on the record 

evidence.  Hence, the Stipulation is irrelevant to the Commission for purposes of 

our determinations in this matter.  Accordingly, the Stipulation will be treated as 

merely another proposed resolution for the various contested issues addressed in 

this proceeding that must be considered based on the record evidence adduced in 

this docket. 

 

2008  Rate Case Order at 11.   Thus, rather than rely on the Stipulation as the basis for its 

decision, the Commission expressly found that the evidence supports the inclusion of two 
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quarters of 2008 plant additions in rate base, specifically referencing the evidence it relied upon 

for its second quarter plant additions:  

Based on our review of the factual record herein the Commission finds that the 

evidence, coupled with the relevant legal standards, supports the conclusion that 

the pro forma additions for the first and second quarters of 2008 meet the 

requirements of Section 287.40 and are therefore properly included in rate base. 

 

2008 Rate Case Order at 28. 

 

2. While ComEd is entitled to petition the Commission regarding 

third quarter plant additions, the Commission need not reconsider the 

issue to comply with the Court’s directive.  

 

 In the course of the rate case, ComEd had voluntarily waived its right to advocate for the 

inclusion in rate base of its third-quarter 2008 plant additions, as part of the bargain struck with 

Commission Staff in the Stipulation.  The Commission, as explained above, eventually adopted 

the same pro forma plant addition recommendation as had been contained in the Stipulation, but 

based its decision on record evidence, and not on the Stipulation itself.  

In response to ComEd‟s arguments that the third quarter additions could be excluded only 

pursuant to the conditions of the Stipulation not to include them, the Appellate Court specifically 

declined to include the third quarter additions, as ComEd requested, noting that “In the 

ratemaking scheme, the Commission and not the court is the fact-finding body.”  Edison, 405 

Ill.App.3d at 409.  The Court‟s opinion relayed nothing of substance as to whether the 

Commission erred in not including ComEd‟s third quarter 2008 plant additions in rate base.  

Rather, the Court merely observed that “unilaterally altering the ComEd/Staff stipulation would 

be manifestly unfair to ComEd.”  Edison at 33.    In acknowledgement of this view, the Court 

directed the Commission to “allow[ing] ComEd to petition for their inclusion in the rate base.”  
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Edison at 34.  In effect, the Court endorsed only ComEd‟s right to petition for such treatment, 

and left it to the Commission to enter findings of fact on those additions. 

Given the Court‟s deliberate choice to defer to the Commission on this issue, and 

considering that the Commission‟s 2008 Order expressly stated its reasons for allowing pro 

forma plant additions through June 2008 and no further, the Commission need only enter 

additional findings of fact to clarify this decision.  Although ComEd is entitled to request that the 

Commission modify its decision, there is no reason to litigate the plant additions issue for a 

second time.  The existing record contains sufficient support for the Commission‟s earlier 

decision and the Court‟s instructions dictate only the addition of a finding of fact regarding that 

decision.      

3.  Even if the Commission Considers ComEd’s Prefiled Evidence on 

Third Quarter Plant Additions, its May 24, 2011 Order Rendered 

Evidence on Third Quarter Plant Additions Irrelevant. 
 

Under Illinois law, the Commission can only set rates prospectively.  Section 9-201 of the 

Public Utilities Act ensures that rates for utility service are set prospectively.  220 ILCS 5/ 9-201.  

The Illinois Supreme Court has held repeatedly that the Public Utilities Act does not permit 

retroactive ratemaking; that is once the Commission establishes rates, the Act does not permit 

refunds if the established rates are too high, or surcharges if the rates are too low. BPI I, 136 

Ill.2d at 209; Citizens Utilities Co., 124 Ill. 2d at 207.  The rule prohibiting retroactive 

ratemaking is consistent with the prospective nature of the Commission's legislative function in 

ratemaking.  In addition, this rule promotes stability in the ratemaking process. Id. 

 The Commission‟s May 24, 2011 rate order‟s conclusion on plant in service included 

ComEd‟s third quarter plant additions.  Specifically, the Commission included in rate base pro 

forma additions through June 30, 2011.   Commonwealth Edison Company – Proposed Increase 
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in Rates, Order of May 24, 2011 at 17.   When the Court entered its September 30, 2010 ruling, 

the Court was unaware that the Commission was in the process of investigating rates and would 

subsequently establish new rates that, by virtue of the passage of time and the 2009 historical test 

year selected, would automatically  include  ComEd‟s actual third quarter 2008 plant additions.  

ComEd‟s request to include those additions in the calculation of the refund in this Remand 

proceeding would amount to unlawful retroactive ratemaking. ComEd‟s request to offset the 

refund to be calculated in this proceeding with third quarter actual 2008 plant additions data 

(ComEd Ex. 56.0 at 19) is tantamount to a request that the Commission engage in retroactive 

ratemaking.  For this reason, all testimony related to third quarter plant additions should be 

barred from inclusion in the record. 

 

IV.  The Commission Should Exclude Portions of ComEd’s Pre-filed Direct Testimony 

from the Record in this Proceeding, Consistent with the Arguments Presented Above. 

 

 In accordance with the arguments presented above, the material appearing on page 10, 

lines 213-215 of ComEd witness Houtsma‟s direct testimony addresses the possibility that no 

refunds need be determined in this proceeding.  Given the Court‟s conclusion that rates set in the 

2007 rate case were excessive, this statement is contrary to the Court‟s specific holdings and 

irrelevant to this remand.  It should be excluded from the record.   

 The possibility that the Commission would determine no refunds be awarded to 

ratepayers continues on page 11, lines 216 through 224, and should be excluded from the record 

for the same reasons.   The Commission should also exclude those portions of ComEd witness 

Tenorio‟s testimony listed above. There is no question that during the interval between reversal 

and the time a new rate schedule is approved by the Commission and takes effect, a utility is 

entitled to charge rates that are being challenged on appeal, but those rates are subject to refund 



18 
 

should any portion of those charges be held improper by a reviewing court.  IVI, 117 Ill.2d at 

103.  Tenorio‟s hypothetical suggestion that this remand proceeding is about anything other than 

calculating the portion of rates illegally imposed on ratepayers and implementing the fair and 

efficient distribution of refunds to those same ratepayers must be excluded from the record.   

 

 Based upon the holdings in the Edison decision, and the Illinois and federal case law 

cited above, the People recommend that the Commission bar the inclusion of the following 

evidence in this remand proceeding: 

 

Exhibit   Page  Lines and description   

 

ComEd Ex. 56.0 10  199, “but” through line 200, ending in “action” 

(Houtsma)  10  208-212 

   10  213-215 

   11  216-224 

   11  225, “including” through line 226, ending in “Service” 

   12-22  242-442 

 

ComEd Ex. 56.1   Entire exhibit 

 

ComEd Ex. 56.2   Entire exhibit 

 

ComEd Ex. 56.3   Entire exhibit 

 

ComEd Ex. 56.4   Entire exhibit 

 

ComEd Ex. 57.0   Entire exhibit 

 

ComEd Ex. 57.1   Entire exhibit 

 

ComEd Ex. 58.0 1  12: “if…” through line 16, ending in “refunds” 

(Tenorio)  3  62: “If” and line 63, “orders….it” 

   4  66: “If…warranted” 

   5  98: “If…warranted” 

 

VII. Conclusion 
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 WHEREFORE, for all the reasons cited herein, the People and CUB respectfully request 

that the Commission exclude from evidence on remand those portions of Commonwealth 

Edison‟s testimony described in this Motion.  

 

Respectfully Submitted,  

 

The People of the State of Illinois 

    By LISA MADIGAN, Attorney General    

 

     _____________________________________ 

     Janice A. Dale, Chief, Public Utilities Bureau 

Karen L. Lusson, Sr. Assistant Attorney General 

     Public Utilities Bureau  

100 West Randolph Street, Floor 11 

     Chicago, Illinois 60601 

     Telephone: (312-814-3736) 

312) 814-1104 

     Fax: (312) 814-3212 

     Email: jdale@atg.state.il.us  

klusson@atg.state.il.us 

 

     The Citizens Utility Board 

 

 
______________________________ 

     Julie Soderna, Director of Litigation 

     CITIZENS UTILITY BOARD 

     309 W. Washington, Suite 800 

     Chicago, IL  60606 

     (312) 263-4282  

     jsoderna@citizensutilityboard.org 
 

 

 

 

mailto:jdale@atg.state.il.us
mailto:klusson@atg.state.il.us
mailto:jsoderna@citizensutilityboard.org


20 
 

 

 

Dated: August 25, 2011     


