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STAFF OF THE ILLINOIS COMMERCE COMMISSION 
MOTION IN LIMINE 

 
 The Staff of Illinois Commerce Commission (“Staff”), by and through its 

undersigned attorney, pursuant to Sections 200.190 and 200.310 of the 

Commission‟s Rules of Practice, 83 Ill. Admin. Code 200.190 and 200.310, in 

accordance with the schedule established by the Administrative Law Judge 

(“ALJ”), hereby moves the ALJ to exclude from evidence and/or consideration in 

this remand proceeding any testimony/exhibits or evidence1 concerning (1) 

Commonwealth Edison Company‟s (“ComEd”) third quarter 2008 additions to 

Plant in Service (both forecasted and actual), (2) ComEd‟s return on common 

equity during 2008, 2009 and 2010, and (3) ComEd‟s distribution net plant costs 

for the fourth quarter of 2010 and the first two quarters of 2011.  In support of its 

motion, Staff states as follows: 

 

I. Background 

 

                                            
1
 The specific testimony and exhibits which should be stricken and/or excluded from 

consideration by the Commission are set forth in detail in Section II. Staff position on scope and 
relevance. 
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 On October 17, 2007 ComEd filed tariff sheets requesting a general 

increase in rates for delivery services and revisions to other terms and conditions 

of service.  ComEd selected a 2006 historical test year (Docket No. 07-0566, 

September 10, 2008, Order at 5) with pro forma adjustments (Id., at 27-30) as 

the basis for its request for an increase in rates.  On November 28, 2007 the 

Commission suspended the tariff sheets and initiated Docket No. 07-0566 (“2007 

Rate Case”)2.  A re-suspension order was issued on February 27, 2008.  On 

September 10, 2008 the Commission issued its final order in the 2007 Rate 

Case. 

 

Various parties including the Attorney General (“AG”), the Illinois Industrial 

Energy Consumers (“IIEC”), the Building Owners and Managers Association 

(“BOMA”), the Citizens Utility Board (“CUB”) and ComEd filed applications for 

rehearing.  ComEd‟s application for rehearing was granted in part and denied in 

part and the other parties‟ applications were denied in their entirety.  An 

Amendatory order related to ComEd‟s application for rehearing that was granted 

in part was issued on November 3, 2008.  Various parties including ComEd, AG, 

IIEC, BOMA and CUB filed petitions for review to the Appellate Courts of Illinois.3  

 

On September 30, 2010 the Appellate Court of Illinois, Second District, 

issued a decision that reversed in part and remanded specific portions of the 

                                            
2
 On June 30, 2010, ComEd filed a subsequent rate case (“2010 Rate Case”) which the 

Commission issued a final order on May 24, 2011. 
3
 ComEd filed petitions with the 2

nd
 District while the AG, CUB, BOMA and IIEC filed petitions with 

the 1
st
 District. 
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Commission‟s September 10, 2008, final Order in Docket No. 07-0566.   The 

Appellate Court held that: 

(1) The Commission heard substantial evidence to support excluding from 
the operating costs 25% of the challenged labor costs for ComEd 
employees who worked on both utility-delivery services and merger 
work; 

(2) The Commission abused its discretion in excluding from the rate base 
the increase in accumulated depreciation of existing plant during the 
post-test-year period; 

(3) the Commission abused its discretion in approving Rider SMP, 
because the rider amounts to improper single-issue ratemaking; and 

(4) the Commission did not abuse its discretion in rejecting Rider 25, 
because the rider was not cost justified and would have improperly 
subsidized nonresidential customers who use space heat. 

 
(Commonwealth Edison Co. v. Illinois Commerce Commission, 405 Ill App 3d, 

389 (2nd Dist. 2010) The Appellate Court remanded the case to the Commission 

to “revisit the accumulated depreciation issue, including allowing ComEd to 

request recovery of the aggregate cost of the third-quarter 2008 plant additions.”  

The court went on to add that it “express[ed] no opinion as to whether the 

Commission should include in the rate base those costs, but we note that ComEd 

has the burden of proof on remand.” (Id.)(emphasis added)  The above language 

is clear that the Appellate Court did not find that third quarter 2008 plant additions 

should have been included in rates.  The court only found that ComEd should be 

able to argue for their inclusion in rates. 

 

The Appellate Court‟s remand of a matter to the Commission is governed 

by Section 10-201(v)-(vi) of the Illinois Public Utilities Act, which provides that: 

(v) The court may affirm or reverse the rule, regulation, order or 
decision of the Commission in whole or in part, or to [sic] 
remand the decision in whole or in part where a hearing has 
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been held before the Commission, and to [sic] state the 
questions requiring further hearings or proceedings and to 
give such other instructions as may be proper. 

(vi) When the court remands a rule, regulation, order or decision 
of the Commission, in whole or in part, the Commission shall 
enter its final order with respect to the remanded rule, 
regulation, order or decision no later than 6 months after the 
date of issuance of the court's mandate. The Commission 
shall enter its final order, with respect to any remanded 
matter pending before it on the effective date of this 
amendatory Act of 1988, no later than 6 months after the 
effective date of this amendatory Act of 1988. However, 
when the court mandates, or grants an extension of time 
which the court determines to be necessary for, the taking of 
additional evidence, the Commission shall enter an interim 
order within 6 months after the issuance of the mandate (or 
within 6 months after the effective date of this amendatory 
Act of 1988 in the case of a remanded matter pending before 
it on the effective date of this amendatory Act of 1988), and 
the Commission shall enter its final order within 5 months 
after the date the interim order was entered. 
220 ILCS 5/10-201(v)-(vi) 

 

It is clear from the plain language of section 10-201(vi) that the scope of 

any proceeding on remand is determined by the language in the order remanding 

those proceedings. 220 ILCS 5/10-201(vi). Further, the Commission has found 

that the Appellate Court‟s opinion is the law of the case; it determines the scope 

of any proceedings on remand. Order on Remand at 9, Illinois Bell Telephone 

Co., et al.: Petition for Resolution of Disputed Issues Pursuant to Condition (30) 

of the SBC/Ameritech Merger Order, ICC Docket No. 01-0120, 2004 Ill. PUC 

Lexis 228 at 21 (May 11, 2004).  The Commission, using the proper rule of law, 

has the discretion to consider the record as it was presented to the Court, or to 

require the presentation of such further evidence as may be necessary to make a 

proper determination.  Order on Remand, Commonwealth Edison Company: 
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Proposed General Increase in Electric Rates, ICC Docket Nos. 83-0537; 84-

0555, 1988 Ill. PUC Lexis 4 at 98 (February 3, 1988).  However, an order 

remanding a cause to the Commission does not automatically require additional 

hearings or evidence.  Although it does not appear to be an issue in this 

proceeding, the question in each case is whether additional hearings or evidence 

are necessary to enable the Commission to comply with the Appellate Court‟s 

instructions remanding the case. Id., citing City of Alton v. Alton Water Co., 25 

Ill.2d 112; 182 N.E.2d 665; 1962 Ill. Lexis 451 (1962); City of Chicago v. 

Commerce Comm‟n, 4 Ill.2d 554;  123 N.E.2d 500; 1954 Ill. Lexis 297 (1954). 

 

An initial status hearing in this remand proceeding was held on July 6, 

2011.  A schedule was set with the understanding that it could be revisited after 

the parties had a chance to review ComEd‟s pre filed direct testimony.  July 6, 

2011, Tr. 12.  On August 4, 2011 ComEd filed its direct testimony on remand.  

On August 11, 2011 a second status hearing was held.  The focus of discussion 

at the second status hearing was on the issue of the scope of the remand 

proceeding and relevance of testimony filed to date by ComEd in this remand 

proceeding.  While Staff and ComEd did not agree with each other on the scope 

of the proceeding or relevance of testimony filed by ComEd both did agree that 

the extent to which there were disagreements on the scope of the proceeding or 

relevance of testimony the ALJ should take the issue with the case and the 

parties would address the legal issues in brief.  The AG and CUB disagreed with 

that process for addressing the legal issues.  The AG and CUB wanted the legal 
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issues on scope to be addressed up front.  After consideration of the parties‟ 

positions, the ALJ decided to address the legal scope of the proceeding upfront 

through motions rather than addressing them in brief as Staff and ComEd 

suggested.  After the ALJ made that decision the parties subsequently agreed to 

a revised schedule which provided among other things for the parties to address 

the scope of the proceeding/relevance of testimony through the filing of motions 

before any additional testimony was filed. 

 

II. Staff‟s position on scope and relevance. 

Staff‟s position is that of the two items the Appellate Court remanded back 

to the Commission (item one being, revisiting the accumulated depreciation issue 

and item two being, allowing ComEd to request recovery of the aggregate cost of 

the third quarter 2008 plant additions) one of them is still relevant and the other is 

no longer relevant.  The irrelevant item is the second item, the Commission‟s 

consideration of ComEd‟s third quarter 2008 plant additions.  The Commission‟s 

consideration of ComEd‟s third quarter 2008 plant additions is no longer relevant 

and is moot because ComEd has had in effect since June 1, 2011 tariffs4 which 

are based upon a 2009 historical test year and those tariffs since they are based 

upon a 2009 historical test year naturally include ComEd‟s third quarter 2008 

plant additions.  In addition, consideration of ComEd‟s third quarter 2008 plant 

additions to offset the refund owed to customers would amount to an illegal 

retroactive surcharge on rate payers.  The first item, the revisiting of the 

                                            
4
 The Commission‟s order in ComEd‟s 2010 Rate Case, established rates which became effective 

on June 1, 2010. See Rate BES (Basic Electric Service) ILL. C. C. No. 10, 2
nd

 Revised Sheet No. 
19, Cancelling Original Sheet No. 19, Date Effective: June 1, 2011. 
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accumulated depreciation issue which the Appellate Court found that the 

Commission abused its discretion in excluding from the rate base is relevant in 

this remand proceeding since it has a direct impact on determining the 

appropriate refund ComEd owes to ratepayers due to ComEd charging 

ratepayers a rate that the Appellate Court has determined to be excessive.  Staff 

would further point out that the accumulated depreciation issue and its impact on 

new rates, just like ComEd‟s third quarter 2008 plant additions, is a moot point 

given that ComEd‟s rates that went into effect on June 1, 2011 are based upon a 

2009 test year which includes a roll forward of accumulated depreciation (ICC 

Docket No. 10-0467, May 24, 2011, Order at 25) that the Appellate Court found 

the Commission abused its discretion in excluding from rate base in its order for 

the 2007 Rate Case.  Therefore, the only relevant issues on remand are (1) the 

amount of the refund by taking into account the increase in accumulated 

depreciation that was excluded from rate base and (2) the appropriate manner to 

refund that refund amount to rate payers, both current and former customers of 

ComEd.5   

 

 ComEd has a different and erroneous view on the scope of this remand 

proceeding which became evident on August 4, 2011 when ComEd filed its direct 

testimony on Remand for three witnesses.  ComEd filed the direct testimony on 

Remand of Kathryn M. Houtsma, CPA (ComEd Ex. 56.0 (Remand), Michael B. 

McMahan, P.E. (ComEd Ex. 57.0 (Remand) and Charles S. Tenorio (ComEd Ex. 

                                            
5
 As discussed in a subsequent footnote, Staff and ComEd appear to have a disagreement over 

whether only current customers or both current and former customers are entitled to a refund. 
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58.0 (Remand).  Ms Houtsma‟s testimony has seven stated purposes.  The 

stated purposes are: (1) to summarize ComEd‟s position on the scope and 

purpose of the proceeding on remand; (2) provide procedural background in 

which the remand arises; (3) identify the other witnesses testifying for ComEd; 

(4) set forth facts regarding ComEd‟s distribution cost, revenues and rates during 

the „refund calculation‟ period; (5) provide data regarding ComEd‟s third quarter 

2008 additions to Plant in Service; (6) provide certain data relating to interest 

rates; and (7) testify that ComEd has collected no revenues under Rider SMP. 

ComEd Ex. 56.0 (Remand), pp. 1-2.  Mr. McMahan‟s testimony has two stated 

purposes.  The stated purposes are (1) to testify as to the actual cost of 2008 

Third quarter plant additions and (2) to testify that those third quarter additions 

are used and useful. ComEd Ex. 57.0 (Remand), p. 1.  Mr. Tenorio‟s testimony 

has one stated purpose.  The stated purpose of Mr. Tenorio‟s testimony is to 

provide in the alternative the Commission finds a refund is warranted (which 

ComEd does not believe to be the case) an exemplar tariff to allow for refunds to 

flow back to rate payers. ComEd Ex. 58.9 (Remand), p. 1. 

 

As stated previously, Staff‟s position is there are two relevant issues in this 

remand proceeding.  The first relevant issue in this remand proceeding is 

revisiting of the accumulated depreciation issue because it has a direct impact on 

determining the refund ComEd owes to ratepayers due to ComEd charging 

ratepayers a rate determined by the Appellate Court to be excessive.  Given that 

fact, Staff‟s Motion In Limine is directed to the entire testimony and all of the 
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exhibits of Mr. McMahan filed on August 4, 2011 and most6 but not all of Ms. 

Houtsma‟s testimony7 and all of Ms. Houtsma‟s attached exhibits filed on August 

4, 2011.  Staff‟s motion is not directed to Mr. Tenorio‟s testimony given that his 

testimony addresses the second relevant issue, determining the appropriate 

manner to refund money to rate payers.  To the extent Staff has any issues with 

Mr. Tenorio‟s testimony Staff will address them in its direct testimony and/or 

brief8.  Staff‟s motion is also directed to prohibit consideration of testimony and 

exhibits of ComEd‟s witnesses already in evidence from the original proceeding 

regarding ComEd‟s third quarter 2008 plant additions as identified in Ms. 

Houtsma‟s direct testimony on remand (Direct, Rebuttal and Surrebuttal of 

Kathryn Houtsma and Stacie Frank (panel); Rebuttal and Surrebuttal of Terence 

Donnelly; Direct of George Williams; Direct of Michael McMahan; Rebuttal and 

Surrebuttal of Robert Donohue and Ron Williams (panel)). ComEd Ex. 56.0 

(Remand) pp. 19-20 

                                            
6
  In addition to all of Mr. McMahan‟s testimony and exhibits being stricken, Staff requests that the 

following specific testimony from Ms. Houtsma‟s direct testimony on Remand be stricken: p. i, all 
of IV. and V.; p. 2, lines 21-23; p. 2, lines 33 through p. 3, line 50; p.4, lines 69 to 81; p. 11 line 
225, beginning with “including, at a minimum …” through line 226; p.11, line 234 through p. 12, 
line 238; p. 12 line 242 through p. 22, line 442 and all of her exhibits attached to her testimony on 
Remand (56.1-56.4). 
 
7
 Staff would note that one issue which Ms. Houtsma addresses in her testimony mixed in the 

testimony which should be stricken that Staff would agree is within the scope of this remand is 
what Ms. Houtsma calls the refund period (p. 22, lines 428 through line 429 “from the time period 
October 1, 2010 through May 24, 2011”.  However, Staff disagrees with the substance of Ms. 
Houtsma‟s testimony on this issue (i.e. the time period set forth by Ms. Houtsma) and plans to 
address that issue in testimony and brief.  
 
8
 One issue but not necessarily the only issue Staff takes with Mr. Tenorino‟s testimony is the fact 

that his exemplar tariff does not take into account Section 9-253 of the PUA.  Section 9-253 of the 
PUA provides that in the case the Commission or a court determines that a utility has 
overcharged its customers and orders a refund then a portion of the refund shall be set aside for 
customers who were overcharged but are no longer utility customers. 220 ILCS 5/9-253.  In the 
event the Commission orders a refund, which it should, Mr. Tenorino‟s exemplar tariff as filed on 
August 4, 2011 does not account for Section 9-253.  Staff plans to address this issue in brief and 
testimony. 
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III. Argument 

A. The Illinois Supreme Court cases Independent Voters of Illinois v. 
Illinois Commerce Commission (“IVI”) and the People v. Illinois 
Commerce Commission (1992) (“Hartigan II”) provide guidance to 
Commission to determine the proper refund amount. 

 

As previously stated the only issue on remand is the proper determination 

of the refund ComEd owes ratepayers due to the fact that ComEd charged 

ratepayers a rate which that the Appellate Court has determined to be excessive.  

The Appellate Court found the rate approved by the Commission to be excessive 

since the Commission excluded as a deduction from rate base the increase in 

accumulated depreciation of existing plant during the post-test-year period.  

Given that excessive rate the Commission‟s duty now in this remand proceeding 

is to determine the appropriate refund.  One Illinois Supreme court case on 

refunds is Independent Voters of Illinois v. Illinois Commerce Commission, 117 

Ill. 2d 90 (1987)  (“IVI”)  In its opinion in IVI, the Supreme Court held that once a 

rate order is set aside on appeal, “the utility should not continue to benefit from 

what has been determined to be unlawful portions of a rate increase.”  (citations 

omitted) IVI at 104.  The Supreme Court went on to state that “the unavailability 

of a refund would force the consumer to pay a rate that has been held to be in 

excess of that established under proper criteria and would raise due process 

questions.” (citations omitted) Id.  As to the determination of the refund amount, 

IVI provides that the refund should be “the difference between the original rates 

set [  ] and the rates that would have been charged if they had been set in 
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accordance with the views expressed in the previous decision ….” Id. at 105.  A 

subsequent Illinois Supreme court case, People v. Illinois Commerce 

Commission, 148 Ill.2d 348 (1992) (“Hartigan II”) also addressed the issue of 

refunds.  In Hartigan II the Supreme Court cited IVI and stated again that “once a 

rate order has been set aside on review, the utility may not continue to benefit 

from the invalid portions of the rate order. Hartigan II at 396.  The court in 

Hartigan II went on to state that the refund amount must be calculated based on 

actual revenues collected by the utility from customers. Hartigan II at 408.  The 

Hartigan II case reversed the appellate court‟s instruction that if the refund is 

based on actual revenues then the refund amount must be offset by any increase 

in actual increases in operating costs for ComEd.  The court in Hartigan II 

reiterated IVI that the money to be refunded consists of the difference between 

the rates collected and the rates that should have been collected. Hartigan II at 

410.  Hartigan II specifically ruled that actual increases in operating costs could 

not be used to offset the refund. Id. 

It appears to Staff that ComEd by arguing that the following alleged facts 

(third quarter 2008 plant additions, ComEd‟s ROE for 2008, 2009 and 2010 and 

ComEd‟s plant additions in the last quarter of 2010 and the first two quarters of 

2011) should be used to offset the refund has either not considered or is 

misreading IVI and Hartigan II.  It is irrelevant what ComEd management 

believes its rates should be in order for it to recover all of its alleged costs.  The 

simple question in this proceeding based upon IVI and Hartigan II is how much 

did ComEd actually collect from ratepayers through rates under the excessive 
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rates and how much would ComEd have collected from rate payers if the 

increase in accumulated depreciation of existing plant during the post-test-year 

period had been taken into account when determining rate base.  The difference 

between those two numbers is the refund. 

While ComEd is seeking to offset the refund with third quarter 2008 plant 

additions, the Commission in its original rate order and the Appellate Court in its 

opinion never found ComEd‟s third quarter 2008 plant additions to be appropriate 

additions to rate base.  It goes without saying that the Commission also never 

found in its 2007 Rate Case order ComEd‟s plant additions in the last quarter of 

2010 and the first two quarters of 2011 to be appropriate additions to rate base 

on which to base rates.  Again the Illinois Appellate court found error by the 

Commission in its 2007 Rate Case order in setting rates based upon a rate base 

that did not include an increase in accumulated depreciation of existing plant 

during the post-test-year period.  Based upon IVI and Hartigan II the refund is the 

difference between what was collected under the excesive rate and what would 

have been collected if the rates had been set on a rate base that took into 

account the increase in accumulated depreciation of existing plant during the 

post-test-year period. 

 

B. ComEd‟s position fails to consider that the Commission acts 
prospectively not retroactively. 

 

In addition to the arguments made above on the proper determination of 

the refund owed to ratepayers based upon IVI and Hartigan II, the testimony of 
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ComEd witnesses Houtsma and McMahan on remand regarding third quarter 

2008 plant additions, ComEd‟s return on common equity during 2008, 2009 and 

2010, ComEd‟s distribution net plant cost for the fourth quarter of 2010 and the 

first two quarters of 2011 and ComEd‟s testimony regarding third quarter 2008 

plant additions from the original proceeding are irrelevant and should also not be 

considered by the Commission for the following additional related reasons. 

 

First, consideration of ComEd‟s third quarter plant additions is a moot 

point given that ComEd currently has tariffs in effect that are based upon a 2009 

historical test year.  Based upon a review of ComEd witness Houtsma‟s 

testimony (ComEd Ex. 56.0, p. 10, lines 196 to 212) it appears that ComEd 

would agree with Staff that consideration of ComEd‟s 2008 third quarter plant 

additions in setting new rates is a moot point given that ComEd‟s rates that went 

into effect on June 1, 2011 are based upon a 2009 test year which would include 

third quarter 2008 plant additions.  Staff would further point out that if ComEd 

agrees with Staff on this point then ComEd must also agree with the well 

established law, which Staff will discuss later on in this motion, that because rate-

making is legislative in nature, the Commission can only change rates 

prospectively. IVI at 104 

 

 Second, consideration of ComEd‟s third quarter 2008 plant additions 

would amount to an illegal retroactive surcharge on rate payers.  While ComEd 

seems to agree with Staff that there is no need to consider third quarter 2008 
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plant additions to set new rates, ComEd‟s position based upon a review of Ms. 

Houtsma‟s testimony seems to be that those same third quarter 2008 plant 

additions must be considered to offset a refund. ComEd Ex. 56.0, p. 16  Staff‟s 

position is that such consideration as ComEd argues would be an illegal 

retroactive surcharge on ratepayers.  ComEd‟s position appears to be based 

upon facts that simply are not true.  ComEd‟s position assumes that the 

Appellate Court found error by the Commission for not including third quarter 

2008 plant additions in rates.  The court made no such ruling.  The Appellate 

Court did not state the Commission committed error and that ComEd‟s third 

quarter 2008 plant additions were known and measureable and should have 

been included in rates.  The Appellate Court‟s statement on remand was simply 

that it “express[ed] no opinion as to whether the Commission should include in 

rate base those costs”   and that ComEd should be allowed to request recovery 

of those additions in rates during the remand proceeding. Commonwealth Edison 

Co. v. Illinois Commerce Commission, 405 Ill.App.3d 389, 420  The Appellate 

Court further added that “ComEd has the burden of proof on remand”. Id.  The 

Supreme Court case of IVI supports Staff‟s position that consideration of 3rd Qtr 

2008 plant additions would be an illegal retroactive surcharge.  Because 

ratemaking is legislative in nature and the Commission can only change rates 

prospectively (IVI at 104) if the Commission were to consider those third quarter 

2008 plant additions to offset the refund that would be an illegal retroactive 

surcharge.  As previously stated, the Commission never found ComEd‟s third 

quarter 2008 plant additions to be known and measureable and appropriate to 
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include in rate base.  Because the Commission has never made that 

determination and if it were to make that determination that determination could 

only be made effective in rates on a going forward rate basis.  To apply such a 

determination retroactively would be contrary to the law that ratemaking is 

legislative in nature and the Commission can only change rates prospectively. IVI 

at 104  The Illinois Supreme Court made that point again when it stated that “the 

Act does not permit retroactive ratemaking; that is, the law prohibits refunds 

when rates are too high and surcharges when rates are too low.” Citizens Utilities 

Co. v. Illinois Commerce Commission, 124 Ill.2d 195, 207 (1988)  Staff would 

further point out that while the case law (i.e. IVI, and Hartigan II) require judicial 

refunds, Staff is not aware of any case law that supports imposing a retroactive 

surcharge on customers as ComEd‟s testimony suggests. 

 

Third, similar to ComEd‟s third quarter 2008 Plant additions, consideration 

of ComEd‟s return on equity (“ROE”) during 2008, 2009 and 2010 would also 

amount to retroactive ratemaking and would result in an illegal surcharge on 

ratepayers.  Staff‟s understanding of Ms. Houtsma‟s testimony at lines 266 to 296 

is that she presents ComEd‟s ROEs for 2008, 2009 and 2010 to argue that 

ComEd has not recovered its distribution costs for those years.  According to Ms. 

Houtsma because ComEd‟s alleged ROEs for 2008, 2009 and 2010 are less 

than the ROE approved in the 2007 Rate Case (i.e 10.3%) ComEd was not 

recovering its actual distribution costs for those years.  ComEd Ex. 56.0 

(Remand), p. 14  ComEd‟s argument fails to consider that the Commission until 
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its order in ComEd‟s 2010 Rate Case had never found distribution costs for the 

entire calendar year 20089, 2009 and 2010 to be just and reasonable and 

appropriately included in rate base and therefore something which rates could be 

based upon.  ComEd by making the argument that the Commission should 

consider those ROEs for 2008, 2009, and 2010 is in effect arguing that the 

Commission at the conclusion of this remand proceeding should find the 

distribution plant for those years to be appropriately included in rates and apply 

that decision retroactively.  Again, ratemaking is legislative in nature and the 

Commission can only change rates prospectively not retroactively (IVI at 104) as 

ComEd argues here and accordingly the law prohibits refunds when rates are too 

high and surcharges when rates are too low. Citizens, 124 Ill.2d 195, 207 (1988)  

Therefore, the Commission should not consider ComEd‟s ROE‟s for 2008, 2009, 

and 2010 in this remand proceeding. 

 

Fourth, similar to ComEd‟s third quarter 2008 plant additions and ROEs 

for 2008, 2009 and 2010, consideration of ComEd‟s distribution net plant cost for 

the fourth quarter of 2010 and the first two quarters of 2011 would also amount to 

retroactive rate making and would result in an illegal surcharge on ratepayers.  At 

lines 298 through 337 Ms. Houtsma discusses ComEd‟s alleged actual net plant 

during the fourth quarter of 2010 and the first two quarters of 2011.  Ms. Houtsma 

argues that because ComEd‟s actual net plant for those quarters allegedly is 

greater than net plant approved by the Commission in the 2007 rate case with 

                                            
9
 In the 2007 Rate Case, only pro forma additions for calendar year 2007 and the first and second 

quarters of 2008 were found to be known and measureable by the Commission. Docket No. 07-
0566, September 10, 2008, Order at 28 
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the addition of third quarter 2008 plant additions and a roll forward of 

accumulated depreciation through the third quarter 2008 ComEd should not owe 

a refund.  ComEd Ex. 56.0 (On Remand), pp. 15-17  As discussed above, until 

ComEd‟s 2010 Rate Case order was issued the Commission had never found 

distribution plant for the fourth quarter 201010 to be just and reasonable and 

appropriately included in rate base and something which rates could be based 

upon.  ComEd on the other hand wants the Commission to make that 

determination in this remand proceeding and retroactively surcharge ratepayers 

for those plant additions which again is contrary to the well established law that, 

ratemaking is legislative in nature and the Commission can only change rates 

prospectively not retroactively. IVI at 104 

 

C. Under no circumstances should the Commission consider ComEd‟s 
actual third quarter 2008 plant additions. 

 

If the Commission decides to consider ComEd‟s third quarter 2008 plant 

additions which it should not, only forecasted plant additions not actual plant 

additions should be considered by the Commission.  The Commission‟s prior 

order in Docket No. 83-0537 and 84-0555 (Consolidated) (On Second Remand) 

(1993 WL 13653472 (Ill.C.C)) supports Staff‟s position.  In that Order the 

Commission addressed the issue of the appropriate refund related to ComEd‟s 

then owned Byron 1 nuclear unit.  The threshold issue for the Commission was 

                                            
10

 In ComEd‟s most recent rate case, ICC Docket No. 10-0467, which was based upon a 2009 
historical test year, the Commission allowed all plant additions placed into service as of 
December 31, 2010 and $66,851,270 of New Business projects to be placed in service before 
June 30, 2011 to be included in rate base. ICC Docket No. 10-0467, May 24, 2011, Order at 17 
and 25. 
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whether ComEd should be able to determine 1989 rates for purposes of 

determining a refund using data that would not have been available when the 

Commission would have been determining the 1989 rates.  ICC Docket No. 83-

0537 and 84-0555 (Consolidated), June 2, 1993, Order at 3  ComEd wanted to 

use actual data from 1990 to make a used and useful determination or a revenue 

requirement determination for 1989.  The Commission concluded that it would be 

improper to use actual data for 1990 since that data would not have been 

available to the Commission to consider at the time it was setting 1989 rates. Id. 

at 4  In this original proceeding at the time the Commission was making its 

original determination of what plant additions met the known and measureable 

standard, ComEd‟s third quarter 2008 actual plant additions were not available. 

The only information that was available was ComEd‟s forecasted third quarter 

2008 plant additions.  Accordingly, the Commission should not consider in this 

remand proceeding ComEd‟s actual third quarter 2008 plant additions as 

discussed by Ms. Houtsma and Mr. McMahan in their testimony on remand. 

 

IV. Conclusion 
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 WHEREFORE, for all the reasons set forth above, Staff respectfully 

requests that the ALJ exclude from evidence and/or consideration in this remand 

proceeding any testimony/exhibits or evidence concerning ComEd‟s third quarter 

2008 additions to Plant in Service (both forecasted and actual), ComEd‟s Return 

on Equity during 2008, 2009 and 2010, ComEd‟s distribution net plant costs for 

the fourth quarter of 2010 and the first two quarters of 2011 and grant any and all 

other relief the ALJ deems appropriate. 

 
       Respectfully submitted, 
 
 
 
        __________________________ 
 John C. Feeley 
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