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 1 

Q. Please state your name and business address. 1 

A. My name is David J. Effron.  My address is 12 Pond Path, North Hampton, New 2 

Hampshire, 03862. 3 

 4 

Q. Have you previously submitted testimony in this docket? 5 

A. Yes.  I submitted direct testimony on June 29, 2011, marked as AG/CUB Exhibit 6 

1.0.  My qualifications and experience are included with my direct testimony. 7 

 8 

Q. What is the purpose of your rebuttal testimony? 9 

A. In this rebuttal testimony, I respond to the rebuttal testimony of Company witnesses 10 

Nelson, Stafford, Pate, Mazurek, and Warren.  I also update certain of my proposed 11 

adjustments to rate base and operating expenses based on the receipt of later 12 

information since the preparation of my direct testimony and on my responses to 13 

the Company’s rebuttal testimony as contained herein.  14 

 15 

Distribution Operations &Maintenance Expense 16 

Q. Did AIC present rebuttal to your proposed adjustment to reduce forecasted 17 

test year electric distribution operation and maintenance (“O&M”) expense by 18 

$25.5 million? 19 

A. Yes.  Both Mr. Nelson and Mr. Pate presented rebuttal to my proposed adjustment 20 

to distribution O&M expense.  Mr. Nelson states that “the Company cannot 21 

continue to fund activities that are not reflected in rates” and notes in particular that 22 

“the specific Liberty Audit recommendations were not reflected in rates.”  (Ameren 23 
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Ex. 21, at 25.)  Mr. Pate, in general, argues that AIC will have to increase personnel 1 

and incur additional levels of other expenses in order to perform increased 2 

substation and circuit maintenance, expand vegetation management, and implement 3 

the Liberty Audit recommendations.  (Ameren Ex. 26, at 12-18.) 4 

 5 

Q. Do you have a response to Mr. Nelson? 6 

A. Yes.  In his rebuttal testimony, Mr. Nelson seizes on a statement that I made in my 7 

direct testimony about an earned return on equity of 8.43% not being indicative of 8 

severe financial stress (even if the Company’s calculation of its return on equity 9 

in 2010 is accepted as being accurate, which it is not) and derides that as a “straw 10 

man” that is not an appropriate standard for whether AIC should be undertaking 11 

specified distribution O&M activities.  (Ameren Ex. 21, at 25.)  Mr. Nelson, in 12 

effect, defends the Company’s failure to undertake necessary activities on the 13 

basis that the expenses associated with those activities have not been explicitly 14 

included in the cost of service.  In my opinion, the standard being advocated by 15 

Mr. Nelson as to when it appropriate to implement programs that are essential to 16 

the provision of adequate, safe and reliable service is wholly inappropriate for a 17 

regulated public utility. 18 

  As I noted in my direct testimony, in calendar year 2010, the Company 19 

earned a return of 11.67% on common equity supporting its rate base (11.40% if 20 

the rate base is adjusted to include construction work in progress).  AG/CUB Ex. 21 

1.0 at 15.  It should be noted that this return was achieved even though the rate 22 

increases authorized in Docket No. 09-0306 et al. (Cons.) were not in effect for 23 
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the whole year.  The Company did even better in the twelve months ended March 1 

31, 2011.  AIC earned a return of 12.58% on common equity supporting its rate 2 

base (12.08% if the rate base is adjusted to include construction work in progress) 3 

in that twelve month period, based on the latest available data at the time of the 4 

preparation of this rebuttal testimony, even though the rate increases authorized in 5 

Docket No. 09-0306 et al. (Cons.) were still not in effect for that whole twelve 6 

month period.  To say that the Company is not “at the brink of financial disaster” 7 

is a gross understatement. 8 

  These earned returns imply that there were costs that were explicitly 9 

included in rates that the Company did not incur in 2010 and in the twelve months 10 

ended March 31, 2011.  Contrary to what Mr. Nelson asserts, AIC can well afford 11 

to fund activities that have not been specifically included in rates.  If a utility 12 

company is exceeding its authorized rate of return, then rates must be adequate to 13 

absorb additional costs, especially if such increased costs are necessary to ensure 14 

that the current levels of spending are adequate to maintain systems to the 15 

expectation of key stakeholders and to provide adequate, safe and reliable service.  16 

The fact that certain expenses have not yet been specifically reflected in rates is 17 

no excuse for holding distribution O&M expenses below the level that is 18 

necessary to operate and maintain the electric distribution system safely and 19 

reliably, especially given the returns that AIC has earned in recent periods. 20 

 21 

 22 

 23 
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Q. Do you also have a response to Mr. Pate? 1 

A. Yes.  His rebuttal testimony attempts to create the impression that I am 2 

recommending no increase from the level of distribution O&M presently being 3 

incurred by the Company.  This is clearly not the case.  Actual distribution O&M 4 

expense in 2010 was $171,946,000, and budgeted distribution O&M for 2011 is 5 

$179,896,000.  (AG/CUB Ex. 1.0 at 10-11.)  The test year distribution O&M 6 

expense after my proposed reduction of $25,746,000 is $204,796,000.   As I stated 7 

in my direct testimony, this represents an increase of $32,850,000 over the actual 8 

distribution O&M expense incurred in 2010.  Id. at 18.  It is also an increase of 9 

$24,900,000 over the budgeted distribution O&M of $179,896,000 budgeted for 10 

2011. 11 

  Mr. Pate is correct that in response to AIC-AG/CUB 1.02, I stated that I 12 

believe it would not be unusual for the Company, or any other utility, to 13 

experience variation in expense levels from year to year that I would consider 14 

being more than minimal. Otherwise I would have recommended that the test year 15 

distribution O&M be set at $171.9 million rather than $204.8 million.  The 16 

increase in distribution O&M of $32.8 million from actual 2010 expenses implicit 17 

in my recommendation is more than reasonable (even allowing for an 18 

approximate $12 million increase in storm damage expense), especially given that 19 

the Company has offered no plausible justification for the 2010 and 2011 20 

distribution O&M being anything less than what is necessary to properly maintain 21 

and operate its electric distribution system. 22 

 23 
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Uncollectible Accounts Expense 1 

Q. Did the Company revise its calculation of pro forma test year uncollectible 2 

accounts expense in its rebuttal testimony? 3 

A. Yes. AIC is now proposing that uncollectible accounts expense be based on use of 4 

a three-year average of actual uncollectible expenses for the period 2008-2010 5 

(Ameren Ex. 22.0, at 9).  6 

 7 

Q. Is this a reasonable method to determine the pro forma uncollectible accounts 8 

expenses in these cases? 9 

A. Yes.  In my direct testimony I had proposed that the actual 2009, 2010, and year to 10 

date August 2011 (at the time of the Company’s surrebuttal testimony) net write-11 

offs should be used to calculated the pro forma uncollectible accounts expenses.  12 

(AG/CUB Ex. 1.0 at 20.)  I still believe that this method is appropriate.  However, 13 

based on the data presented by Mr. Stafford in his rebuttal testimony, the 14 

Company’s method approximates the results of the method that I proposed in my 15 

direct testimony.  Therefore, I am not recommending any adjustments to the pro 16 

forma uncollectible accounts expense presented in the Company’s rebuttal 17 

testimony. 18 

 19 

Injuries and Damages Expense 20 

Q. Did the Company revise its pro forma injuries and damages (“I&D”) expense 21 

in its rebuttal testimony? 22 
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A. Yes.  In his rebuttal testimony, Mr. Stafford agreed that the pro forma test year I&D 1 

expense had been overstated and reduced the pro forma test year expense by a total 2 

of $6.9 million for electric and gas combined (Ameren Ex. 22.0, at 19).  This 3 

modification resolves the issues addressed in my direct testimony.  Therefore, I 4 

am not recommending any adjustments to the pro forma I&D expense presented 5 

in the Company’s rebuttal testimony. 6 

 7 

Amortization of Merger Costs 8 

Q. Have you modified your adjustment to eliminate the amortization of merger 9 

costs, based on the Company’s rebuttal testimony? 10 

A. Yes.  The Company has eliminated the deferral and amortization of internal labor 11 

costs related to the merger.  Therefore, the annual amortization expense is reduced 12 

and the necessary adjustment to eliminate that amortization is also reduced.  My 13 

revised adjustments to eliminate the amortization of merger costs are reflected on 14 

my Schedule DJE-1, Page 1. 15 

 16 

Q. Are you making any other adjustments to your position on the amortization of 17 

merger costs based on the rebuttal testimony of Mr. Nelson or Mr. Mazurek? 18 

A. No.  I am not proposing that the Company permanently be denied any recovery of 19 

the merger costs.  I am only recommending that there be no recovery until the 20 

actual amount of costs to be recovered are known and until it can be established that 21 

expected savings from the merger are actually being realized.  Nothing in the 22 

Company’s rebuttal testimony indicates that this position is unreasonable. 23 
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State Income Tax Regulatory Asset 1 

Q. Mr. Nelson believes that AIC should be able to recover the 2011 effect of the 2 

increase in the state income tax rate prospectively as a matter of symmetry.  3 

Do you have a response? 4 

A. Yes.  The revenue requirement effect of the non-investor funds supplied by bonus 5 

depreciation in 2011 far outweighs the effect of the increase in the state income tax 6 

rate.  If Mr. Nelson is concerned about symmetry, then he should also be proposing 7 

to establish a regulatory liability to return the benefits of the 2011 bonus 8 

depreciation in 2011 to ratepayers.  However, he is not recommending the 9 

establishment of such a regulatory liability.  If anyone is advocating asymmetrical 10 

treatment with regard to changes in income tax laws, it is Mr. Nelson.  There is no 11 

regulatory liability for the effect of bonus depreciation in 2011, and there should be 12 

no regulatory asset for the increase in the state income tax rate. 13 

 14 

Amortization of Investment Tax Credits (ITC) 15 

Q. Did the Company incorporate the amortization of investment tax credits into 16 

the calculation of pro forma income tax expense in its rebuttal testimony? 17 

A. Yes (Ameren Ex. 22.0, at 7).  Therefore, no adjustment to the Company’s rebuttal 18 

position is necessary to incorporate the amortization of investment tax credits into 19 

the calculation of pro forma income tax expense. 20 

 21 

 22 

 23 
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Accrued OPEB 1 

Q. Have you modified the calculation of the balance of accrued OPEB to be 2 

deducted from rate base? 3 

A. Yes.  In its data requests, the Company pointed out certain computational errors in 4 

the response to AG-DJE-3.19, on which I had relied to quantify the test year 5 

balance of accrued OPEB.  I reflect the corrected balances of accrued OPEB on my 6 

Schedule DJE-1, Page 1. 7 

 8 

ADIT – Bonus Depreciation 9 

Q. Did the Company recognize bonus depreciation for state income tax purposes in 10 

calculating the balance of accumulated deferred income taxes (“ADIT”) to be 11 

deducted from rate base in its rebuttal testimony? 12 

A. Yes (Ameren Ex. 22.0, at 7-8).  Therefore, no further adjustment related to this 13 

issue is necessary. 14 

 15 

ADIT – FIN 48 16 

Q. Have you reviewed the rebuttal testimony of Mr. Warren on the ADIT – FIN 17 

48 issue? 18 

A. Yes.  As described in my direct testimony, these balances represent the amount of 19 

deferred tax liabilities that have been reclassified to FIN 48 liabilities related to uncertain 20 

tax positions that are expected to be repaid to the government.  Mr. Warren agrees that 21 

the FIN 48 balances represent cash that has been procured from the government by 22 

claiming certain tax deductions on its tax returns and that this cash represents a 23 

loan from the government.  (Ameren Ex. 37.0, at 4.)  However, Mr. Warren 24 
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believes that it is inappropriate to deduct these non-investor supplied funds from 1 

rate base because the FIN 48 liability accrues interest and because the timing of 2 

the repayment of this liability is uncertain. 3 

 4 

Q. Do you have a response? 5 

A. Yes.  There appears to be no dispute that the FIN 48 liability represents non-6 

investor supplied funds.  As such, this balance should be deducted from the 7 

Company’s rate base, whether or not the FIN 48 liability is included within total of 8 

ADIT.  To conclude that it is appropriate to deduct non-investor funds labeled as 9 

ADIT from rate base but to treat non-investor funds labeled differently would be to 10 

put form over substance.  In fact, non-investor supplied funds other than ADIT are 11 

deducted from rate base, such as customer advances and customer deposits, the 12 

latter of which also accrues interest.   13 

 14 

Q. What do you recommend? 15 

A. The FIN 48 liability represents non-investor supplied funds and should be deducted 16 

from rate base, if not as a component of ADIT, then as a separate line item.  17 

However, as Mr. Warren notes, the Company accrues interest on the FIN 48 18 

liability.  Thus, although this balance represents non-investor supplied funds, the 19 

funds are not cost free.  Accordingly, if the FIN 48 liability is deducted from rate 20 

base, then the interest on that liability should be included in the cost of service.  21 

Based on the response to AG-CUB 2.03, the Company appears to be accruing 22 

interest on the FIN 48 liability at an effective rate of approximately 1.5%, resulting 23 
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in annual interest expense of $520,000.  The net effect of deducting the FIN 48 1 

liability of $34,465,000 from rate base and including the interest of $520,000 in 2 

operating expenses is to reduce the Company’s electric revenue requirement by 3 

$4,193,000 (Schedule DJE-1, Page 1). 4 

 5 

ADIT – MGP 6 

Q. Did the Company eliminate the deferred tax debit balance related to 7 

“Manufactured Gas & Other Environmental Cleanup” from the total balance 8 

of ADIT in its rebuttal testimony? 9 

A. Yes (Ameren Ex. 22.0, at7).  Therefore, no further adjustment related to this issue 10 

is necessary. 11 

 12 

Adjustments by Rate Zone 13 

Q. Have you also quantified the effect of your proposed adjustments by rate 14 

zone? 15 

A. Yes.  The accrued OPEB by rate zone is as shown on Staff Exhibit 3.0, Schedule 16 

3.01.  The elimination of the state income tax regulatory asset amortization by rate 17 

zone is as shown on Staff Exhibit 2.0, Schedule 2.01.  My proposed adjustments 18 

related to the electric distribution O&M, elimination of merger costs, and the FIN 19 

48 liability are shown on my Schedule DJE-4. 20 

 21 

Q. Does this conclude your rebuttal testimony? 22 

A. Yes. 23 


