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STAFF OF THE ILLINOIS COMMERCE COMMISSION 
RESPONSE TO UTILITIES’ MOTION TO STRIKE PORTIONS OF 

STAFF EXHIBIT 14.0 AND SCHEDULES 14.1 THROUGH 14.4 
 
 Pursuant to 83 Ill. Adm. Code 200.190, Staff of the Illinois Commerce 

Commission (“Staff”), by and through its undersigned counsel, respectfully submits this 

Response to Utilities’ Motion to Strike Portions of Staff Exhibit 14.0 and Schedules 14.1 

through 14.4 (“Motion”).  In their Motion, North Shore Gas Company (“North Shore”) and 

the Peoples Gas Light and Coke Company (“Peoples Gas”) (collectively the “Utilities”) 

request that the Commission strike portions of the rebuttal testimony of Staff witness 

Michael McNally (ICC Staff Ex. 14.0) and attached schedules 14.1 through 14.4.   

The Utilities argue that Mr. McNally’s rebuttal testimony regarding his principal 

components analyses of the Gas Group and a 31-company sample first discussed in 

Mr. Moul’s rebuttal testimony should have been included in Mr. McNally’s direct 

testimony not in his rebuttal testimony and that Mr. McNally had a change of position 

which should have been included in his direct testimony not in his rebuttal testimony. 
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Motion, p. 5.  The Utilities are wrong.  Indeed, it is the Utilities’ own apparent change of 

position that precipitated this entire issue. 

Mr. McNally could not have responded in his direct testimony to a criticism that 

Mr. Moul did not make until his rebuttal testimony.  Consequently, it was not until Mr. 

McNally’s rebuttal testimony that he could respond.  Mr. Moul did not argue that Staff 

should have made an adjustment for the alleged difference in risk between the Gas 

Group and the Utilities until his rebuttal testimony.  Mr. McNally appropriately responded 

to these arguments at the first opportunity, which was in his rebuttal testimony.  As 

discussed later on in this response, Mr. Moul did not make an adjustment for the alleged 

risk difference between the Gas Group and the Utilities in his direct testimony, which is 

contrary to the Utilities claim that Mr. McNally should have responded in his direct 

testimony. Id.  There was nothing for Mr. McNally to respond to.  For these reasons and 

additional ones, both of which Staff discusses in more detail below, the Utilities’ Motion 

should be denied. 

 The Utilities seek to strike lines 337-353 (pp. 16 -17); lines 696 to 772 (pp. 33-

37); footnotes 31 and 32 (all in ICC Staff Ex. 14.0, Mr. McNally’s rebuttal testimony), 

and schedules 14.1 through 14.4 attached to Mr. McNally’s rebuttal testimony. Motion, 

p. 9.  With regard to Mr. McNally’s testimony at lines 337-353, Mr. McNally is 

responding to pages 17-18 of Mr. Moul’s rebuttal testimony, NS-PGL Ex. 19.0, with 

what is unquestionably proper rebuttal.  At pages 17-18 of Mr. Moul’s rebuttal testimony, 

Mr. Moul claims to have “verified” his assessment of Staff’s DCF results through a 

comparison to the results for the 31 utility companies included in Mr. McNally’s analysis 

of the market return (S&P 500). NS-PGL Ex. 19.0, pp. 17-18.  The Utilities’ Motion fails 
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to recognize that Mr. Moul drew that 31 company sample from Mr. McNally’s direct 

testimony.  As such, Mr. Moul’s entire argument regarding the 31 company sample was 

introduced for the first time in Mr. Moul’s rebuttal testimony.1  In response, Mr. McNally’s 

rebuttal testimony questions Mr. Moul’s rebuttal testimony on how comparable the 31 

company sample is to both the Utilities and the Gas Group, including principal 

component analyses that demonstrate it is not (i.e., the 31 company S&P utility sample 

is riskier than each of the Utilities and the Gas Group).  The support for Mr. McNally’s 

argument is his principal component analysis, which is cited in footnotes 31 and 32, 

which the Utilities also seek to strike.  Rather than explain his principal components 

analysis twice in his testimony, Mr. McNally notes that he discusses the principal 

components analysis later on in his testimony (pages 33-36), which the Utilities also 

seek to strike.  Mr. McNally’s rebuttal testimony at lines 337-353 is in response to an 

argument that Mr. Moul made in his rebuttal testimony.  It not only directly responds to 

Mr. Moul’s rebuttal testimony, it could not have been made by Mr. McNally prior to 

rebuttal.   It was not until Mr. Moul’s rebuttal testimony that Mr. Moul introduced the 

comparison of Mr. McNally’s cost of common equity estimates for the Gas Group to the 

31 company sample. 

Mr. McNally’s discussion of the principal component analysis at page 33-36 of his 

rebuttal testimony is an appropriate response to pages 10-11 of Mr. Moul’s rebuttal 

testimony.  At pages 10-11, Mr. Moul claims that “the Utilities have greater investment 

                                            
1  Although Mr. Moul discussed the S&P Public Utilities index in his direct testimony, he never 
presented any conclusion regarding the riskiness of the S&P Public Utilities relative to that of 
Peoples Gas or North Shore, nor did he present any estimate of the investor required return on 
common equity for the S&P Public Utilities index, Furthermore, while the components of the 
S&P Public Utilities index and the 31 company sample overlap, they are not identical. 
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risk as compared to the Gas Group” and that Mr. McNally “failed to recognize the higher 

risk of the Utilities in making his recommendation,” which “contributes to the serious 

underestimation of their costs of equity by him.”  NS-PGL Ex. 19.0, p. 10, lines 203-205.  

Mr. McNally’s analysis is directly responsive to those statements by Mr. Moul.  Although 

Mr. Moul argued in his direct testimony that the Gas Group has lower risk than the 

Utilities, Mr. Moul makes no adjustment to the results of his models (see, PGL Ex. 3.0, 

pp. 45-46 and NS Ex. 3.0, pp. 45-46) to account for that alleged lower risk.  Therefore, 

after reviewing Mr. Moul’s direct testimony, which made no adjustment for the alleged 

difference in risk, Mr. McNally deduced, as a rational person would, that Mr. Moul must 

have found the risk difference he alleged to be insignificant (worth at most two basis 

points above the 11.23% average of Mr. Moul’s risk premium and CAPM estimates).2  

Thus, there was no rational reason for Mr. McNally to make an issue of Mr. Moul’s claim 

in his direct testimony.   

On the other hand, in his rebuttal testimony, Mr. Moul did argue that Mr. McNally 

should have done what Mr. Moul himself did not – make an adjustment to the results of 

his models for an alleged risk difference.  Mr. Moul claims that Mr. McNally’s “failure” to 

do so contributes to the “serious underestimation” of the Utilities’ costs of common 

equity.  NS-PGL Ex. 19.0, p. 10, lines 203-205.  Mr. McNally presented his principal 

components analysis in response to Mr. Moul’s rebuttal testimony, to test to what 

degree, if any, a risk differential would have caused Mr. McNally to underestimate the 

                                            
2 Because Mr. Moul claims that his DCF result is an outlier, he disregards the results of his DCF 
and concludes:  “I placed primary emphasis on my Risk Premium [11.25%] and CAPM [11.21%] 
results for the Gas Group.  Based on these results and the fact that the Gas Group has lower 
risk than the Company, I concluded that 11.25% is a reasonable cost of equity for the Company 
under current market conditions.”  (PGL Ex. 3.0, pp. 45-46 and NS Ex. 3.0, pp. 45-46) 
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Utilities’ costs of common equity.3  In essence, the Utilities’ Motion amounts to saying 

that Mr. Moul should be allowed to make an issue of something in his rebuttal testimony 

that he didn’t previously feel to be of significance (i.e., a risk difference not worthy of an 

adjustment), but any response to Mr. Moul’s statement (made in his rebuttal testimony) 

made by any other party on the subject is too late and should be stricken.  Allowing the 

Utilities to do so would be unfair and prejudicial to Staff and the Intervenors. 

 Finally, the Utilities seem to suggest that any complex analysis by Staff in its 

rebuttal testimony should not be allowed given the schedule only allows for one week 

between the filing of Staff’s rebuttal testimony and the Utilities surrebuttal. Motion, p. 4, 

par. 7.  The Utilities also argue that Staff’s workpapers are incomplete. Id, p. 6, par. 11. 

Regarding the second argument, Staff has provided complete workpapers to the 

Utilities.  See McNally Affidavit. Workpapers were provided to the Utilities on August 16, 

2011 and August 18, 2011.  Utilities Exhibit 1, pp. 1-2.  As soon as Staff realized that 

some workpapers were missing from what was provided on August 16, the due date for 

workpapers, it provided the workpapers in short order.  Id.  Regarding the first 

argument, the complexity of the analysis, there is no support for that position.  No party 

in this proceeding ever agreed to limit their rebuttal testimony to simple arguments and 

analysis.  To the extent the Utilities believe the procedural schedule is too short to allow 

a response to parties’ rebuttal testimony that is a complaint long past due.  The Utilities 

should not have agreed to the schedule if they were not willing to abide by all the due 

dates.  The Utilities only have themselves to blame for the circumstances they find 

                                            
3 As stated in Mr. McNally’s rebuttal testimony, his analysis showed that overall Peoples Gas has slightly 
lower financial risk and lower operating risk than the Gas Group (ICC Staff Ex. 14.0, p. 35) and North 
Shore’s overall risk is essentially equal to the Gas Group. Id., p. 36. 
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themselves in.  If Mr. Moul had done in his direct testimony what he criticizes Mr. 

McNally for not doing in his direct testimony, Mr. McNally would have responded to it in 

his direct. 

 

 WHEREFORE, for the above stated reasons Staff respectfully requests the 

Utilities’ Motion be denied. 

 

       Respectfully submitted, 
 
 
 
       ___________________________ 
 JOHN C. FEELEY 

MICHAEL LANNON 
NICOLE LUCKEY 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street, Suite C-800 
Chicago, IL  60601 
Phone:  (312) 793-2877 
Fax:  (312) 793-1556 
jfeeley@icc.illinois.gov 
mlannon@icc.illinois.gov 
nluckey@icc.illinois.gov 
 
 

 
August 23, 2011 

Counsel for the Staff of the  
Illinois Commerce Commission 
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