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UTILITIES’ MOTION TO STRIKE PORTIONS OF STAFF  

EXHIBIT 14.0 AND SCHEDULES 14.1 THROUGH 14.4 
 

North Shore Gas Company (“North Shore”) and The Peoples Gas Light and Coke 

Company (“Peoples Gas”) (collectively, the “Utilities”) respectfully submit their Motion to 

Strike portions of the Rebuttal Testimony of Staff witness Michael McNally (Staff Exhibit 14.0) 

and related Schedules thereto (Staff Exhibits 14.1 through 14.4), pursuant to 83 Ill. Admin. Code 

§§ 200.190, and in support thereof state as follows:   

1. The presentation of pre-filed testimony in Commission cases is intended to 

narrow the issues as the case progresses and to provide each party with due process rights for 

response.  To achieve these goals, each party is to set forth the entirety of its issues in its direct 

testimony.  Thereafter, pursuant to Commission practice, each round of testimony is limited to 

responding to the opposing party’s preceding round of testimony.  A party who fails to present 

evidence in accordance with the schedule set by the Administrative Law Judge(s) (“ALJs”) “may 

be limited in the presentation of evidence in the proceeding or otherwise restricted in 

participation, to avoid undue delay and prejudice.”  83 Ill. Admin. Code § 200.660. 
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2. Here, as required by 83 Ill. Admin. Code § 286.20, the Utilities filed their direct 

testimony at the time they filed the tariffs for their proposed base rate increases.  The ALJs 

subsequently set a schedule for the submission of subsequent rounds of testimony:  a round of 

Staff and Intervenor direct testimony to be filed on June 15, 2011, a round of rebuttal from the 

Utilities to be filed on July 13, 2011, a round of Staff and Intervenor rebuttal to be filed on 

August 15, 2011, and final round of surrebuttal testimony from the Utilities to be filed a week 

later on August 22, 2011, with the evidentiary hearing scheduled to start one week after that.  

(See 4/13/2011 Notice of Continuance of Hearing and Notice of Schedule)  

3. In their direct testimony, as they had done in their previous two rate cases,1 the 

Utilities submitted the prefiled testimony of Paul R. Moul to address the Utilities’ position on 

their proposed return on common equity.  (NS Ex. 3.0 and PGL Ex. 3.0)  As he did in the 

Utilities’ previous two rate cases, Mr. Moul’s direct testimony included an analysis of certain 

factors to compare the relative risks of the Utilities to that of a proxy group of other gas utility 

companies, referred to in their respective testimonies as the “Gas Group.”  These factors 

included (1) the size of the enterprise, (2) common equity to capitalization, (3) funds from 

operations to long-term debt, (4) funds from operations interest coverage, (5) net cash flow to 

capital expenditures, (6) operating ratio (7) earnings variability, and (8) interest coverage.  In this 

rate case, Mr. Moul testified that the Utilities actually have a greater investment risk as compared 

to the Gas Group.  (NS Ex. 3.0, at 8:166 – 13:264; PGL Ex. 3.0, at 8:166 – 13:264) 

4. As it did in the previous two rate cases, Staff submitted direct testimony that 

responded to Mr. Moul’s comparative risk analysis.  In this case, Staff witness Mr. McNally 

                                                 
1 In re North Shore Gas Co., ICC Docket Nos. 07-0241, 07-241 (Cons.), NS Ex. PRM-1.0, 

PGL Ex. PRM-1.0 (Mar. 9, 2007); In re North Shore Gas Co., ICC Docket Nos. 09-0166, 09-
0167 (Cons.), NS Ex. PRM-1.0, PGL Ex. PRM-1.0 (Feb. 13, 2009). 
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testified that the purpose of his direct testimony was to “present my analysis of the cost of 

common equity” of the Utilities and to “respond to the direct testimony of the Companies’ 

witness Paul R. Moul.”  (McNally Dir., Staff Ex. 5.0, 1:16-21)  With respect to Mr. Moul’s Gas 

Group, Mr. McNally stated in his direct testimony that: “I adopted the same group of gas utility 

companies that Companies’ witness Moul used in his estimate of the return on common equity 

for North Shore and Peoples Gas.  I believe that Mr. Moul’s sample companies provide 

reasonable proxies for the operating risk of North Shore and Peoples Gas.”  (Id. at 2:39-42)   

Significantly, Mr. McNally did not address the factors analyzed at length by Mr. Moul to assess 

the comparability of the Utilities and the Gas Group in terms of risk, nor did he suggest that any 

additional factors needed to be applied in this analysis.  

5. Mr. Moul then submitted his rebuttal testimony pursuant to the ALJs’ scheduling 

order.  In his rebuttal to Mr. McNally’s direct testimony, Mr. Moul did not submit any new or 

different analysis with respect to the selection or analysis of the Gas Group relative to the 

Utilities.  Indeed, Mr. Moul stated:  “As I demonstrated in my direct testimony, the Utilities 

actually have greater investment risk as compared to the Gas Group, and as such the results of 

the models of the cost of equity obtained from the Gas Group understate the required returns for 

the Utilities.”  (NS-PGL Ex. 19.0, 10:199-202, emphasis added) 

6. Mr. McNally submitted his rebuttal testimony, the purpose of which he testified 

was “to respond to the rebuttal testimony” of Utilities’ witnesses Mr. Moul and Mr. Fetter.  

(McNally Reb., Staff Ex. 14.0, 1:7-11).  Here, even though there was no change in Mr. Moul’s 

testimony regarding the comparability of the Utilities and the Gas Group from his direct 

testimony, Mr. McNally for the first time in this case presented what he calls a “principal 

component analysis” of the Gas Group using “twelve financial and operating ratios,” with four 
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schedules purportedly supporting this new analysis.  (Id. at 16:337-353 and fns.31 & 32, 33:696 

– 36:772, and Schedules 14.1 – 14.4)  Of the twelve ratios included in his analysis, Mr. McNally 

includes six that had not been raised in this case to date and are in addition to the eight factors 

analyzed by Mr. Moul.  The new factors raised by Mr. McNally include: (1) funds from 

operations to capitalization, (2) fixed assets to revenue, (3) free cash flow to capitalization, (4) 

net plant to capital expenditures, (5) operating revenue stability, and (6) earnings before interest 

and taxes stability.  (Id. at 33:700-706)   

7. Moreover, not only is Mr. McNally’s analysis new, but it is extremely complex, 

as well.  It evaluates “linear combinations of optimally-weighted variables which are 

uncorrelated with one another.”  (Id. at 33:714-716)  For each of 95 market-traded utilities, the 

analysis “calculates a value for each component, known as a principal component score, which 

has a mean of zero and a standard deviation of one.”  (Id. at 34:717-718)  Each principal 

component score “represents the number of standard deviations (σ) that utility falls from the 

industry average in terms of that specific factor.”  (Id. at 34:726-728)  Further, Mr. McNally 

retained only four of the twelve factors for which he calculated a principal component score.  (Id. 

at 34:718-719)  In any event, in order to understand this new analysis one must know, among 

other things: (a) the sources and vintage of the raw data used, (b) all of the formulae and 

calculations that underlie the analysis, (c) the complete results of the principal component 

scoring and why8 of 12 scores were excluded from the “factor” analysis, (d) how each of the 

“factor” scores were calculated, (e) calculations of principal component scores for individual 

utilities prior to their scoring to industry averages, and (f) the raw data input, formulae and 

calculations of the industry average standard deviation to which each utility was scored.   
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8. Based on his new analysis introduced for the first time in his rebuttal testimony, 

Mr. McNally now concludes that Peoples Gas is less risky than the Gas Group (see id. at 16:347-

349, 35:749-751), a change from the position he stated in his direct testimony that the Gas Group 

provided a reasonable proxy for the operating risk of Peoples Gas (McNally Dir., Staff Ex. 5.0, 

2:41-42). 

9. Mr. McNally’s new analysis and change of position is not, as required by the 

scheduling order, a response to Mr. Moul’s rebuttal testimony, but rather a response to Mr. 

Moul’s direct testimony.  Mr. McNally was required to present this analysis and new position in 

his own direct testimony.  The Commission’s procedures provide for the various rounds of 

testimony to ensure that each party has full opportunity to respond to all issues.  By raising issues 

for the first time in its rebuttal testimony, Staff would cut-off the Utilities’ opportunity to 

respond to Staff’s issues in the Utilities’ own rebuttal testimony.  Here, removing the Utilities’ 

opportunity for response by choosing to raise issues in Mr. McNally’s rebuttal rather than his 

direct testimony is unfair and prejudicial to the Utilities. 

10. Indeed, Staff doing so not only removes a substantial opportunity for the Utilities 

to respond by cutting-off a round of their testimony, it extremely abbreviates the Utilities’ 

response time.  If Mr. McNally had raised this principal component analysis in his direct 

testimony, at the proper phase of the case, on June 15, 2011, the Utilities and Mr. Moul would 

have had approximately four weeks to investigate and analyze this analysis and prepare a 

response for Mr. Moul’s rebuttal on July 13, 2011.  The case schedule here only provides for 

one-quarter of that time – a single week – for Mr. Moul to issue discovery, analyze the new 

analysis and prepare a response.  Further, during that single week, the Utilities and Mr. Moul are 
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burdened with preparing for the evidentiary hearing beginning on August 29, 2011 and 

addressing pre-hearing issues related thereto.   

11. Even if Mr. McNally’s workpapers were complete, it would take more time and 

effort for the Utilities to gain a full understanding of Mr. McNally’s new analysis and provide a 

full response to it than the one week allotted to the Utilities by the scheduling order.  But the 

Utilities’ task has been made even more difficult – if not impossible – by the fact that Mr. 

McNally’s workpapers are incomplete.  Indeed, they do not include at least the following: (a) the 

years that were used to compute a number of the factors, (b) the individual ratios for each 

company in the Gas Group and the 95 “industry” utilities for each factor, (c) the raw input values 

and source data used to compute each of the factors for each utility in the Gas Group and the 95 

“industry” utilities, (d) an explanation for why Mr. McNally computed scores for only 4 of his 12 

ratios, (e) an explanation for how Factor 4 was calculated, (f) the formulae and calculations of 

each of the four factors for each utility in the Gas Group and the 95 “industry” utilities, and (g) 

the raw data, the calculations and the standard deviations computed for each utility in the Gas 

Group and the 95 “industry” utilities prior to their scoring to the “industry average.”  (See 

Exhibit 1 (Affidavit of Theodore T. Eidukas) at ¶ 5)  In the absence of this information, it is 

impossible for Mr. Moul to understand, analyze and respond to Mr. McNally’s new analysis.  

The Utilities did not receive Mr. McNally’s workpapers until late in the day on August 16, 2011, 

and after a follow-up discussion with Staff counsel, received some additional workpapers on the 

afternoon of August 18, 2011.  (See Id. at ¶¶ 2-4)  Thus, while the Utilities have served data 

requests seeking the information still needed to understand and evaluate this analysis, they were 

no able to determine what data to ask for and serve those data requests before the morning of 

August 19, 2011.  (See Id. at ¶ 5)  Under the scheduling order, therefore, it is likely that the 
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Utilities will not receive the necessary information in time for their surrebuttal due on August 22, 

2011, and may not be able to receive and digest it in time for the hearing itself.  The overall 

totality of the circumstances here thus makes it extremely difficult to present the Commission 

with a full and complete record on the analysis Mr. McNally has raised for the very first time in 

his rebuttal testimony.  This would compromise the truth-seeking purpose of the hearing process. 

12. It is important to note that this is not a situation where Staff was responding to 

something new and had no previous opportunity to present its analysis.  It is indisputable that 

Staff had the opportunity to set forth in direct testimony the principal component analysis that it 

introduced for the first time in rebuttal testimony. After the Utilities filed their direct testimony 

on February 15, 2011, Staff had approximately four months until June 15, 2011 to obtain 

discovery and prepare direct testimony.  Moreover, Staff was already well familiar with Mr. 

Moul’s approach and methodology for comparing the risk of the Utilities to the Gas Group, 

which is the same in this case as it was in the Utilities’ previous two rate cases.  Thus, Staff had 

no cause for failing to raise this principal component analysis in direct testimony rather than 

waiting until rebuttal, at which time the Utilities would be left with only a single week in which 

to analyze and respond to that analysis.    The attempt to assert this analysis for the first time in 

rebuttal testimony is out of order and without cause.  Consequently, all of Mr. McNally’s 

testimony and supporting schedules related to his principal component analysis should be 

stricken, and Staff witnesses should be barred from referring to that analysis at hearing or in 

Staff’s briefs. 

13. The striking of Mr. McNally’s principal component analysis testimony is 

supported by Northern Moraine Wastewater Reclamation Dist. v. Illinois Commerce 

Commission, 392 Ill. App. 3d 542, 575-76, 912 N.E.2d 204, 233-34 (2nd Dist. 2009), in which the 
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court affirmed the ALJ’s decision to strike rebuttal testimony under similar circumstances.  In 

Northern Moraine, the ALJ set a similar schedule for testimony to be filed.  When one of the 

parties submitted rebuttal testimony for witnesses who stated that the purpose of their testimony 

was to respond to the previous round of testimony, but it in fact failed to do so and raised new 

issues for the first time, the ALJ granted a motion to strike that rebuttal testimony.  The Court 

affirmed, holding that this was an appropriate application of 83 Ill. Admin. Code § 200.660 and 

within the ALJ’s discretion.  In supporting its decision, the court stated: 

[The witnesses’] rebuttal testimony raised issues for the first time in the 
hearing.  This prejudiced Rockwell by abbreviating its time to investigate and 
respond.  Rockwell had only one week for its Surrebuttal and during that time 
was burdened with [preparing for] an evidentiary hearing.  [The witnesses] 
should have raised these issues in their direct testimony. 

Id. at 576, 912 N.E.2nd at 234.  The facts of the present case are strikingly similar to those in 

Northern Moraine.  Just as the rebuttal testimony in that case asserted new issues that could have 

been raised earlier, were not responsive to the previous round of testimony and left the other 

party with only a week to prepare a response in surrebuttal while simultaneously preparing for a 

hearing, so too did Mr. McNally’s introduction for the first time of his principal component 

analysis in his rebuttal testimony.   

14. Consequently, pursuant to 83 Ill. Admin. Code § 200.660 and as in Northern 

Moraine, the portions of Mr. McNally’s rebuttal testimony containing or referencing his 

principal component analysis and the supporting schedules related thereto should be stricken.  
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