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      ) 

 

 

THE PEOPLE OF THE STATE OF ILLINOIS’S 

OBJECTION TO THE STAFF MOTION TO STRIKE  

PORTIONS OF THE AG’S INITIAL BRIEF 

 

The People of the State of Illinois, by LISA MADIGAN, Attorney General of the State of 

Illinois (the ―People,‖ or ―AG‖), pursuant to the Commission’s rules, 83 Ill. Admin. Code 

200.800, object to the Staff Motion to Strike Portions of the AG’s Initial Brief (―Motion‖).  The 

Staff  Motion ignores recent statutory changes that open Commission rate proceedings to public 

participation and misapplies the Administrative Procedure Act as well as the Public Utilities Act.  

The Motion should be denied. 

The Staff motion requests that portions of the People’s Initial Brief that reproduce and 

refer to comments posted on the ―Public Comment‖ section of the Commission’s website be 

stricken.  The Motion essentially ignores the legislative directive found in Section 2-107 of the 

Public Utilities Act (the ―Act‖ or the ―PUA‖) that requires the Commission to ―provide a web 

site and a toll-free telephone number to accept comments from Illinois residents regarding any 
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matter under the auspices of the Commission or before the Commission.‖  220 ILCS 5/2-107.  

This provision was enacted in 2007.  P.A. 95-0127, effective August 13, 2007. 

I. RATE CASES ARE LEGISLATIVE IN NATURE, AND THE GENERAL 

ASSEMBLY DETERMINES THE SCOPE OF INFORMATION UPON WHICH 

RATE CASE DECISIONS MUST BE BASED. 

 The Staff Motion invites the ALJ and this Commission to ignore both the stated concerns 

of consumers and the plain language and intent of Section 2-107 of the Act.  Section 2-107 

codifies forms of citizen participation in Commission proceedings, and the General Assembly 

plainly expected the Commission to consider the comments of the public ―before all relevant 

votes of the Commission.‖  220 ILCS 5/2-107. These comments are available to anyone who can 

access the Commission web site to post or read comments.  Staff’s Motion attempts to put 

blinders on the parties, the ALJ, and the Commission and effectively disenfranchise consumers 

who have taken the time to participate in the regulatory process – all contrary to the General 

Assembly’s directive. 

Public comments such as those quoted in the People’s Initial Brief, are an essential part 

of the Commission’s record for decision making under section 2-107 of the Act. It is well 

established that ratemaking is a legislative function.  Business and Professional People v. Illinois 

Commerce Commission, 146 Ill.2d 175, 196 (1991)(―It is important to reiterate that setting utility 

rates is a legislative rather than a judicial function.‖) ; United Cities Gas Co. v. Illinois 

Commerce Commission, 163 Ill.2d 1, 14 (1996)(―utility is required to charge the rates 

determined by the Commission in its legislative capacity‖); People ex rel Hartigan v.  Illinois 

Commerce Commission, 117 Ill.2d 120, 142 (1987);  Mandel Brothers, Inc. v. Chicago Tunnel 

Terminal Co., 201 Ill.2d 160, 165 (1954)(the act of setting rates is ―legislative in character and 

prospective in its operation‖).    Even though rate cases involve hearings and are considered 

―contested cases,‖ because setting rates is a legislative, prospective function, the General 
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Assembly ultimately determines what factors and communications the Commission must 

consider in setting ―just and reasonable‖ rates.  See 220 ILCS 5/9-201(c) & 10-102.  Staff errs by 

ignoring the legislative nature of ratemaking and suggesting that strict judicial rules of evidence 

control. 

 The Staff Motion to Strike is based on the erroneous premise that public comments, 

posted on e-docket pursuant to Section 2-103 of the Act, are not ―evidence‖ and so cannot 

become part of the record for decision.  E.g., Staff Motion at 4.  However, Staff ignores the 

broad scope of the ―record for decision‖ in both the Act and the Administrative Procedure Act 

(―APA).   

Section 10-103 of the Act provides that the Commission’s decisions ―shall be based 

exclusively on the record for decision in the case, which shall include only the transcript of 

testimony and exhibits together with [1] all papers and requests filed in the proceeding, 

including, [2] in contested cases, the documents and information described in Section 10-35 of 

the Illinois Administrative Procedure Act.‖  220 ILCS 5/10-103 (italics and numbering added).   

Section 2-107 of the Act directs the Commission to accept comments from Illinois residents and 

the Commission’s rules and practice provide for residents to file their comments in the electronic 

docket to which the comments are addressed.  Public comments are plainly filed in the 

proceeding, albeit electronically, and are part of the record for decision under Section 10-103. 

Staff is also incorrect to argue that the APA somehow requires that public comments be 

ignored.  Section 10-35(a)(7) of the APA clearly includes comments filed with the agency in the 

record for decision.  That section provides that the record for decision shall include (but not be 

limited to)
1
 ―[a]ll Staff memoranda or data submitted to the administrative law judge or members 

                                                 
1
 The weight of legal authority generally interprets ―include‖ as a terms of enlargement, not restriction.  Greyhound 

Lines, Inc. v. City of Chicago, 24 Ill.App.3d 718, 727-728 (1
st
 Dist. 1974). 



4 

 

of the agency in connection with their consideration of the case that are inconsistent with Section 

10-60.‖  5 ILCS 100/10-35(a)(7).  The General Assembly directed the Commission to consider 

public comments in Section 2-107, and the Commission accepted the public’s comments in 

connection with this docket.  The APA clearly includes them as part of the record for decision, 

even if they are ―inconsistent‖ with Section 10-60, which addresses ex parte communications.  

Staff’s concern that the people submitting the comments were not under oath or subject to cross-

examination is misplaced in light of the directive to the Commission to accept these comments 

―in connection with their consideration of the case.‖  See 5 ILCS 100/10-35(a)(7).   

The wider scope of the record in this rate case is consistent with the legislative nature of 

ratemaking.  Every resident in the areas served by these utilities is facing increases ranging from 

47% (Lake Holiday) to more than 250% (Great Northern).   It is reasonable for the General 

Assembly to provide a means for residents to communicate with the Commission even if the 

residents are not under oath or subject to cross examination.  In fact, Section 10-60 of the APA 

recognizes that the General Assembly may authorize an agency to consider some matters on an 

ex parte basis.  Staff’s view of the Commission’s role in ratemaking and of the APA is too 

restrictive and does not comport with the legislative nature of ratemaking. 

Staff’s motion should be denied because public comments are part of the record for 

decision. 

II. THE COMMISSION’S PRIOR DECISION TO STRIKE PUBLIC COMMENTS 

IN ANOTHER DOCKET DOES NOT CONTROL THIS MOTION. 

 

Staff points out that the Commission granted a prior Staff Motion to Strike in Docket 09-

0548/0549.  Staff Motion at 4.  That decision is currently on appeal in No. 3-10-0832 

(consolidated with 3-10-0898).  Further, Commission orders are not res judicata.  It is well 

established that Illinois Commerce Commission decisions have no res judicata effect, and the 
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Commission has the authority to address each matter before it freely, even if the matter involves 

issues identical to those in a previous case. Illinois-American Water Co. v. Commerce Comm'n, 

322 Ill. App. 3d 365, 368 (3rd Dist. 2001); Mississippi River Fuel Corp. v. Commerce Comm'm, 

1 Ill. 2d 509, 513 (1953); Citizens Utility Board v. Commerce Comm‟n, 291 Ill. App. 3d 300, 

307 (1st Dist. 1997).   

In this case, the concerns of the public are critical to a thorough consideration of the 

impact of the increases requested.  The rate increases at issue are extraordinarily large, exceeding 

250% for one utility and exceeding 100% separately for each of the water and sewer services in 

the Camelot district.  The Act specifically states that, to achieve equity in regulation, the 

application of rates is to be based on public understandability and acceptance of the 

reasonableness of the rate structure and level. See 220 ILCS 5/1-102(d)(ii). It is unfair to the 

public and inconsistent with the Act’s articulated goal of achieving public understandability and 

acceptance of rates to exclude the public’s comments from the parties’ briefs. To do so excludes 

the public’ comments from consideration about whether the rate increases requested in these 

consolidated dockets are fair, just, and reasonable or otherwise comport with the notions of 

public acceptance, gradualism, rate continuity and rate shock under the Act and Illinois law.  

The Commission’s decision in another case to strike public comments does not justify 

striking public comments in this docket, and Staff’s motion should be denied. 

III. PUBLIC COMMENTS ARE NOT HEARSAY OR EX PARTE. 

Staff argues that public comments should be excluded from consideration because they 

are hearsay. Given the legislative nature of ratemaking and the statutory directive to consider 

comments posted by Illinois residents, the hearsay objection is misplaced and does not justify the 

Staff motion to strike.   Further, ―[t]here is no rule of construction which allows the court to 
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declare that the legislature did not mean what the plain language of the statute imports.  Where 

an enactment is clear and unambiguous, the court is not free to depart from the plain language 

and meaning of the statutes by reading into it exceptions, limitations, or conditions that the 

legislature did not express.‖  Woodard, 175 Ill. 2d at 443.  The Act specifically directs the 

Commission to enable the public to comment on matters before it notwithstanding that the 

people posting the comments are not available for cross-examination. Excluding public 

comments because they are ―hearsay‖ would frustrate the intent of the statute and undermine its 

very purpose.  

Staff also argues that public comments should be treated as ex parte material that cannot 

be considered by the Commission.  Staff Motion at 4.   As demonstrated above, the General 

Assembly has determined what materials the Commission is to consider in its review of rate 

requests.  Further, the public comments are not ―secret‖ discussions with Commissioners outside 

the record.  On the contrary, each public comment cited by the People is posted on e-docket (not 

communicated personally or directly to a Commissioner) and assessable by any member of the 

public.  The People related the comments filed and made them available to all parties on e-

docket, and ex parte concerns should be dismissed as a red herring. 

 

IV. THE REFERENCE TO PUBLIC COMMENT SHOULD NOT BE STRICKEN 

BECAUSE THE GENERAL ASSEMBLY PLAINLY DIRECTED THE 

COMMISSION TO CONSIDER PUBLIC COMMENT IN CONSIDERING 

MATTERS AFFECTING ILLINOIS RESIDENTS. 

 

The Illinois Supreme Court has found that ―[e]very amendment to a statute is presumed 

to have a purpose, and a court must consider the language of the amended statute in light of the 

need for the amendment and the purpose it serves.‖  People v. Woodard, 175 Ill. 2d 435, 444 

(1997).  The obvious purpose of the amendments to specifically provide for public comments to 
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be reviewed by the ALJ and the Commission is to encourage meaningful public participation at 

the Commission.  It would violate the terms of Section 2-107 and the General Assembly’s intent 

if the Commission struck portions of a brief that recite some of the comments made.  The 

legislative purpose of authorizing public comment is to enable the Commission to hear the 

public’s concerns and consider them when making decisions that affect the public.  Moreover, 

this Commission ―must construe the statute as written and must not add exceptions or change the 

law so as to depart from the statute’s plain meaning.‖  Department of Transportation v. East Side 

Development, LLC, 384 Ill. App. 3d 295, 298 (3rd Dist. 2008).  ―When a statute is amended, it 

may be presumed that the amendment was made for some purpose and the statute should be 

construed as to give effect to the intended purpose.‖  Id.  The ICC Staff’s Motion to Strike is an 

attempt to depart from the statute’s plain meaning—that the public’s comments are to be 

considered by the Commission before all relevant votes.  220 ILCS 5/2-107, see also id. at 5/8-

306(n). 

 The ICC Staff cites cases decided before the statute was amended.  These decisions do 

not control the application of section 2-107 as amended in 2007.    ―Where statutes are enacted 

after judicial opinions are published, it must be presumed that the legislature acted with 

knowledge of the prevailing case law.‖  Illinois Campaign for Political Reform v. Illinois State 

Board of Elections, 382 Ill. App. 3d 51, 59 (1st Dist. 2008), citing Burrell v. Southern Truss, 176 

Ill. 2d 171, 176 (1997).  Thus, when amendments are made to the law subsequent to the issuance 

of court opinions, it is presumed that the legislature intends a different construction.  Id.  As a 

result, the cases interpreting the PUA decided before the amendments concerning public forums 

and the Commission’s mandatory review of the comments simply are not relevant to interpreting 

the amended statutory language. 
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V. CONCLUSION 

The People respectfully request that the Commission deny the Staff Motion to Strike 

Portions of the AG’s Initial Brief in its entirety.   

Respectfully Submitted,  

  

       People of the State of Illinois 

Lisa Madigan, Attorney General 

 

By:_______________________ 

Janice A. Dale,  

Chief, Public Utilities Bureau 

Susan L. Satter  

Cathy C. Yu 

Assistant Attorneys General 

 Illinois Attorney General’s Office 

       100 West Randolph Street, 11th fl. 

       Chicago, Illinois 60601 

       Telephone: (312) 814-1104 

       Facsimile: (312) 812-3212 
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