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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission On Its :
Own Motion :

: ICC Docket No. 06-0703
Revision of 83 Ill. Adm. Code 280 :  
Illinois Commerce Commission On Its :

INITIAL BRIEF OF THE RETAIL GAS SUPPLIERS

The Retail Gas Suppliers (“RGS”), consisting of Interstate Gas Supply of Illinois, Inc. 

(“IGS Energy”) and Just Energy Illinois Corp. (“Just Energy”), by and through its attorneys, 

DLA Piper LLP (US), pursuant to Section 200.800 of the Rules of Practice of the Illinois 

Commerce Commission (“Commission”) (83 Ill. Admin. Code 200.800), respectfully submits its

Initial Brief in the instant proceeding addressing the proposed revisions to 83 Ill. Admin Code 

280 (“Part 280”).

I.

INTRODUCTION1

Any revisions to Part 280 should reflect the Commission’s longstanding and ongoing 

commitment to supporting the development of the competitive marketplace.  The Commission’s 

efforts have resulted in the Illinois competitive energy markets developing in a largely successful 

manner for well over a decade.  Recent events in the residential electric market -- including 

significant customer switching, implementation of utility consolidated billing and purchase of 

receivables programs and advancement of municipal aggregation -- represent important 

additional changes in continuing market development.  Although most of the provisions of the 

                                                
1 This Initial Brief follows the organizational format set forth in the Administrative Law Judge’s 
June 14, 2011 Ruling.  
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new proposed Part 280 rules do not directly impact the competitive market, there are several 

rules that, if adopted, should take into account competitive market impacts.

One issue in particular -- allocation of partial payments by customers -- if addressed in 

this proceeding, could dramatically impact the competitive market.  (See Staff’s initial proposed 

section 280.60(e).)  When a choice customer pays less than 100% of a bill, it is vitally important 

that the partial payment be allocated in an equitable and competitively neutral manner.  (See 

RGS Ex. 1.0 at 3:2-6.)  Under the utility consolidated billing policies endorsed by the 

Commission and the General Assembly, alternative suppliers often rely upon utilities to bill 

customers and collect payments on the alternative suppliers’ behalf.  If utilities do not make a 

sufficient effort to collect alternative supplier charges or the alternative suppliers’ charges are not 

given sufficient priority, the alternative suppliers will be forced to explore the undesirable, 

expensive, and inefficient alternative of creating their own parallel billing systems.

Currently, there are no formal Commission rules that govern the allocation between a 

public utility and an alternative supplier of a partial payment received from a customer.  Instead, 

there is a standard utility practice that is followed for dealing with this issue.  Certain iterations 

of the proposed Part 280 that is the subject of this proceeding  have proposed to create a section 

280.60(e) that would set forth a new and different approach to allocation of partial payments.

The positions of parties regarding the proposed section 280.60(e) has changed 

significantly over the course of this proceeding.  In Staff’s initial Proposed Rule, proposed 

section 280.60(e) would have set the priority as follows: 

(1) utility arrears,
(2) current utility charges, 
(3) alternative supplier arrears, and 
(4) current alternative supplier charges.
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(See RGS Ex. 1.0 at 5:3-17; Staff Ex. 1.0 at 12:262-13:276.)  In its Rebuttal Testimony, Staff 

altered the proposed payment priority as follows:

(1) utility arrears, 
(2) alternative supplier arrears;
(3) current utility charges, and
(4) current alternative supplier charges.

(See RGS Ex. 2.0 at 2:18-3:7; Staff Ex. 2.0 at 47:1066-1074 (citing CNE Ex. 1.0).)  Staff’s 

Rebuttal Testimony position was closer to the utility practices that presently govern partial 

payments.  (See RGS Ex. 2.0 at 3:1-5.)  Finally, in its Surrebuttal Testimony, Staff recommended 

deleting proposed section 280.60(e) altogether.  (See Staff Ex. 3.0 at 16:367-17:374.)  

Presumably, deleting proposed section 280.60(e) would preserve the status quo of utility 

practices governing partial payment.  In recommending deletion of proposed section 280.60(e), 

Staff explained that there were simply too many conflicting views of whether and how this item 

should be handled, and that ultimately the proposed section 280.60(e) was not the appropriate 

forum for dealing with the payment priority issue.  (See Staff Ex. 3.0 at 16:367-17:374.)  

RGS supports Staff’s most recent position, recommending that proposed section 

280.60(e) should be deleted.  Virtually all of the parties to this proceeding appear either to agree 

with Staff’s most recent proposal or to take a neutral position on the payment priority issue.  (See 

ICC Docket No. 06-0703 Joint Prehearing Outline, filed June 8, 2011 at 63-65.)  RGS likewise 

believes that under the circumstances, the status quo should be maintained with respect to 

allocation of partial payments.

A. RGS

RGS is comprised of IGS Energy and Just Energy.  IGS Energy is a retail natural gas 

supply company that focuses on both residential and commercial natural gas customer supply 

needs.  IGS Energy has been in business since 1989, growing out of a commercial and industrial 
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natural gas supply company focused in Ohio, to now operating in seven states, behind 15 utility 

service territories serving over 850,000 residential customers.  (See RGS Ex. 1.0 at 1:10-16.)  In 

addition, since RGS filed its Surrebuttal Testimony, IGS Energy obtained an Alternative Retail 

Electric Supplier (“ARES”) certificate, allowing it to serve commercial and residential electric 

customers in Illinois.  (See ICC Docket No. 11-0178.)  

Just Energy also is a retail natural gas supply company.  Just Energy and its affiliated 

companies have been providing price-protected energy to North American homes and businesses 

since 1997, and currently serve more than 1.5 million customers.  (See RGS Ex. 1.0 at 1:19-22.)

B. The Part 280 Rules Should Support The Competitive Marketplace

The Commission has a long-standing policy of supporting the development of 

competitive retail energy markets.  The Commission itself has noted that it has “consistently 

advocate[d] the position that competitive forces, where viable, best protect consumers’ interests.” 

(Annual Report on the Development of Natural Gas Markets in Illinois, July 2007, at 5, available 

at http://www.icc.illinois.gov/reports/Results.aspx?t=4.)  Accordingly, the Commission has 

determined that “Small volume transportation programs for small commercial and residential 

customers are an important component of the Illinois retail natural gas markets.” (Id. at 6.)  

Likewise, the Commission has opposed actions that would have an “incrementally adverse 

impact on supply competition” as “inconsistent with our policy of expanding customer choice.” 

(ICC Docket Nos. 07-0241/-0242 (cons.), Final Order dated February 5, 2008 at 304.)  

The Public Utilities Act (“Act”) is equally clear in its support of competition.  For 

instance, the Act, in the section requiring equal access for ARES and ComEd and Ameren to 

institute Purchase of Receivables, states: “It is in the best interest of Illinois energy consumers to 

promote fair and open competition in the provision of electric power and energy and to prevent 
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anticompetitive practices in the provision of electric power and energy.” (220 ILCS 5/16-118(a)). 

The Commission has recognized that, “consistent with Section 16-118 of the Public Utilities Act, 

it is the policy of the State of Illinois to encourage retail competition.”  (ICC Docket No. 10-

0138, Final Order dated December 15, 2011 at 51.)

In light of the longstanding and strong policies of the Commission and the State in favor 

of the competitive markets, RGS urges the Commission to consider the impact on the 

competitive marketplace of proposed section 280.60(e).

II.

SECTION 280.60(e)

A. Statement Of Position

The proposed payment priority section of the draft rules originally proposed by Staff 

would govern how customer payments are allocated between the entities providing products and 

services to the customer when the customer does not pay enough to cover all outstanding 

charges.  (See Staff’s initial proposed section 280.60(e); RGS Ex. 1.0 at 3:2-5.)  To the extent 

that the Commission contemplates revising the current payment processes of the utilities, it 

should take into consideration the  impact of both the current and proposed processes upon the 

development of the competitive market.

The existing payment priority process for natural gas providers and utilities, allocates 

partial payments as follows: 

(1) utility arrears, 
(2) alternative supplier arrears, 
(3) current utility charges, and 
(4) current alternative supplier charges.  

(See RGS Ex. 1.0 at 3:18-23.)  Under the existing utility processes, all of the higher-priority 

charges must be completely satisfied before the first dollar can go toward a lower priority charge.  
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This leads to problems because, although the utility typically bills on behalf of the supplier 

(including RGS members IGS Energy and Just Energy), utilities often take insufficient steps to 

ensure current alternative supplier charges are being collected.  (See RGS Ex. 1.0 at 4:3-22, 5:21-

6:12.)  This leads to inequities in the competitive energy marketplace, harming alternative 

suppliers and their customers, as well as undermining the Commission’s longstanding policy to 

encourage competition.  (See RGS Ex. 1.0 at 4:9-14, 7:15-20, 11:14-16; RGS Ex. 2.0 at 2:7-8.)  

Nevertheless, because alternative supplier arrears must be paid before current utility charges 

under the existing processes, utilities presently do have some incentive to collect alternative 

supplier arrears in order to avoid the creation of new utility charge arrears.  (See RGS Ex. 1.0 at 

8:16-9:5.)

Because of the existing inequities, RGS has advocated that the Commission adopt a 

system of payment priority that ensures that payments to both the utility and alternative suppliers 

are allocated on a fair basis that levels the competitive playing field.  The most equitable and 

efficient solution would be for each of the utilities to implement a Purchase of Receivables 

(“POR”) program.  (See, e.g., RGS Ex. 1.0 at 12:18-14:5; RGS Ex. 3.0 at 5:91-107, 8:160-

9:201.)  Absent a POR program, the next-best approach would be to allocate partial payments on 

a pro rata basis between utility arrears and alternative supplier arrears, and then allocate on a pro 

rata basis remaining funds (if any) between current utility charges and current alternative 

supplier charges.  (See RGS Ex. 3.0 at 7:135-149.)  This pro rata approach takes into account the 

utility’s superior ability to collect from customers, and creates a common incentive for both the 

utility and the alternative supplier to encourage full payment.  (See RGS Ex. 1.0 at 11:17-12:9; 

RGS Ex. 2.0 at 6:21-7:9; RGS Ex. 3.0 at 6:135-149.) 
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However, in the interest of narrowing the issues presently before the Commission in the 

instant proceeding, RGS accepts Staff’s current proposal that proposed Section 280.60(e) be 

deleted, leaving Part 280 silent on payment priority and leaving the status quo in place.  While a 

more pro-competitive approach to the status quo would be preferable, Staff’s position that no 

change should be implemented on this point is reasonable, particularly given the highly divergent 

and complex set of proposals that were presented from many different parties. 

If Staff’s proposal is not accepted, RGS urges the Commission to consider Purchase of 

Receivables for natural gas utilities, or, in the alternative to adopt a rule to allocate partial 

payments in the pro rata manner proposed by RGS.

Purchase of Receivables

The best solution to address the presently existing inequities in the way in which partial 

payments are treated would be for the Commission to require the gas utilities to adopt a Purchase 

of Receivables (“POR”) program.  (See RGS Ex. 1.0 at 6:13-7:4, 12:20-14:5; RGS Ex. 2.0 at 5:4-

19, 7:20-9:11; RGS Ex. 3.0 at 8:165-9:201.)  POR would eliminate the need for wasteful parallel 

receivables management systems, and would allow greater entry into the market and thus more 

competition for mass market customers.  (See id.)  Simply put, POR removes the burden of 

collecting receivables that alternative suppliers have difficulty fulfilling, allows the utility and 

alternative supplier to share the same set of payment incentives, and does no harm to customers 

or utilities.  (See RGS Ex. 1.0 at 12:18-13:5, 14:19-22.)  As the Commission itself observed, in 

the context of electric competition: 

The Commission recognizes that, consistent with Section 16-118 of the Public 
Utilities Act, it is the policy of the State of Illinois to encourage retail 
competition. One means to accomplish this goal is through the Utility 
Consolidated Billing and Purchase of Receivables mechanisms (POR/UCB).
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(ICC Docket No. 10-0138, Final Order dated December 15, 2010 at 51.)  POR is an appropriate 

long-term solution for encouraging Illinois competitive markets to reach their full potential by 

eliminating the types of barriers to efficient competition currently faced by alternative suppliers.

Other Solutions

A less desirable solution to the existing anti-competitive inequities in receivables 

collection that still would improve the status quo would be for the Commission to adopt a rule 

mandating pro rata allocation of utility and alternative supplier arrears as the first priority, and 

pro rata allocation of utility and supplier current charges as the second priority.  (See RGS Ex. 

1.0 at 11:21-12:9; RGS Ex. 2.0 at 6:23-7:9; RGS Ex. 3.0 at 7:139-149.)  In other words, if utility 

charges comprised 30% of a customer’s bill and alternative supplier charges comprised the 

remaining 70% of that customer’s bill, each dollar would be split 30-70 between the utility and 

alternative suppliers.2  (See id.)  RGS provided draft language to implement this improvement as 

follows:

Section 280.60 Payment

***
e) Partial payment allocation:

1) A utility shall not apply payments towards any amount in dispute.

2) In the event that a customer submits a partial payment when 
arrearages exist, the utility shall apply the payment on a pro rata 
basis to outstandingfirst to  delivery services charges and 
charges related to alternative supplier products and services.  
Any remaining funds from the partial payment shall next be 
applied to supplier power and energy charges.The pro rata 
application of funds shall reflect the percentage of the 
outstanding bill that is for delivery services and the percentage 

                                                
2 If the utility is providing both delivery and the commodity, while an alternative supplier is 
providing other services, the same pro rata concept should apply.  (See  RGS Ex. 1.0 at 11:21-
12:9; RGS Ex. 2.0 at 6:23-7:9.)
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of the outstanding bill that is for charges related to alternative 
supplier products and services.

3) In the event that there are no arrearages, customer payments shall 
be applied on a pro rata basis to outstandingcharges for delivery 
services charges and charges related to alternative supplier 
products and services.shall receive first priority over all other 
amounts due on a customer's bill.  After delivery services charges 
are paid, funds shall next be applied to supplier power and energy 
services.  The pro rata application of funds shall reflect the 
percentage of the outstanding bill that is for delivery services 
and the percentage of the outstanding bill that is for charges 
related to alternative supplier products and services.

4) Partial payments shall not be applied towards any other charges 
until all delivery services charges and alternative supplier 
products and services supplier power and energy services charges 
are paid in full.

(RGS Ex. 3.0 at 11:243-12:275.) Under RGS’s proposed language, although alternative 

suppliers would still have to implement duplicative receivables management systems, the utility 

and alternative suppliers would have a common interest in full customer payment.  (See RGS Ex. 

1.0 at 11:19-12:17; RGS Ex. 2.0 at 6:21-7:18; RGS Ex. 3.0 at 6:135-8:158.)

Nevertheless, RGS supports Staff’s most recent proposal to maintain the status quo and 

simply delete proposed section 280.60(e).  As described in Section I and above in this Section, 

the current payment priority system creates imbalances in the competitive market that place 

alternative suppliers at a disadvantage.  However, in the interest of compromise and 

acknowledging near-universal support (including from all of the utilities) for Staff’s proposal to 

delete the proposed section, RGS would accept deletion of proposed section 280.60(e).

B. Responses To Other Parties

All of the utility parties appear to have accepted the position reflected in Staff’s 

Surrebuttal Testimony, recommending that the Commission eliminate proposed section 

280.60(e), subject to asserting other positions if the Commission does not accept Staff’s 
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proposal.  Because RGS takes a substantially similar position, it does not respond to the utilities 

at this time, though RGS reserves the right to do so in reply briefs, if appropriate.

1. Staff

RGS agrees with Staff’s proposal in its Surrebuttal Testimony to remove section 

280.60(e) from the Proposed Rules.  Although the status quo does not provide for a level playing 

field for the reasons stated in RGS’s Statement of Position above, RGS accepts Staff’s proposed 

removal with the understanding that removing proposed section 280.60(e) would allow for 

current utility practice for partial payments to continue.  

2. Government and Consumer Intervenors (“GCI”)

The Government and Consumer Intervenors (“GCI”) have proposed an anti-competitive 

partial payment allocation system that is not supported by any non-GCI party in this proceeding.  

GCI seeks to set up a system where the utility is paid in full before an alternative supplier 

receives even a cent.  (See, e.g., GCI Ex. 5.0 at 23:514-24:529.)  This creates a perverse system 

in which a customer has less responsibility to pay for commodity charges than if the customer 

took commodity service from the utility.  This is because, under GCI’s proposal, sales customers 

would have to pay all charges in full to settle with the utility, while choice customers would have 

to pay only around 30% of their bill (assuming commodity and other non-delivery charges are 

roughly 70% of the bill) to stay in good standing with the utility.  (See RGS Ex. 1.0 at 6:4-12 

(criticizing Staff initial proposal substantially similar to GCI proposal).)  In other words, under 

the GCI proposal, the customer can avoid disconnection or other utility collection efforts (and 

the utility has no incentive to pursue collection efforts) even though the alternative supplier has 

not received any payment.  (See RGS Ex. 1.0 at 5:9-6:12, 7:22-8:13 (criticizing Staff initial 

proposal substantially similar to GCI proposal).)  
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GCI supports its flawed proposal on the basis that partial payments should be allocated to 

minimize disconnections.  RGS fully agrees that customer disconnection should not be taken 

lightly, and notes that GCI is advocating for other protections designed to minimize the number 

of disconnections.  (See, e.g., GCI Ex. 3.0 at 16:355-21:472; GCI Ex. 5.0 at 31:725-34:786.)  

However, establishing a system in which the competitive market provides a subsidy to shield 

against disconnection to the advantage of utilities and at the expense of choice customers, the 

competitive market, and alternative suppliers is a self-defeating policy, and is inconsistent with 

the pro-competition stance of the Act and the Commission..

GCI’s proposal would lead to at least two harmful results that are inconsistent with 

Commission policy.  First, in the absence of Purchase of Receivables, the rules suggested by GCI 

would further discourage alternative suppliers from offering products or services to all but the 

most creditworthy customers, practically foreclosing a large segment of the mass market from 

benefitting from competition and choice.  (See, e.g., RGS Ex. 1.0 at 10:5-11:3 (criticizing 

substantially similar Staff proposal).)  To protect their own receivables, alternative suppliers 

would be forced to drop customers at or near the first instance of non-payment.  Second, to the 

extent alternative suppliers are forced to invest in their own receivables management system 

parallel to utility systems that all customers already pay for in base rates, choice customers will 

face needlessly higher costs and thus lowered savings from participating in the competitive 

market.  (See, e.g., RGS Ex. 1.0 at 9:16-10:3 (criticizing substantially similar Staff proposal).)  

Both of these outcomes directly conflict with the Commission’s longstanding commitment, 

outlined above, to extending the benefits of the competitive market to all customers and 

maximizing those benefits.
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III.

CONCLUSION

In the spirit of compromise and consensus, RGS supports Staff’s suggested elimination of 

proposed section 280.60(e), which would maintain the status quo and keep allocation of partial 

payments as current utility practice.  However, to the extent that the Commission does not accept 

Staff’s position and does include proposed 280.60(e), RGS urges the Commission to consider 

mandating a Purchase of Receivables program for gas utilities, which would eliminate the 

competitive imbalance described above from allocation of partial payments.  In the absence of 

Purchase Of Receivables, if the Commission adopts a rule to address partial payments, RGS 

respectfully requests that the Commission require utilities to allocate partial payments on a pro 

rata basis.

Respectfully submitted,

THE RETAIL GAS SUPPLIERS

By: /s/ Christopher J. Townsend
One Of Its Attorneys
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