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Now Comes Dominion Retail, Inc. (“Dominion”), by its attorneys, and pursuant to 

Section 200.830 of the Rules of Practice of the Illinois Commerce Commission (“Commission” 

or “ICC”), hereby submits this Reply Brief on Exceptions to the Administrative Law Judge’s 

Proposed Order on Rehearing (“Proposed Order”) issued July 19, 2011.   

INTRODUCTION 

The Proposed Order correctly maintains the blended discount rate for Commonwealth 

Edison Company’s (“ComEd’s”) PORCB tariff that the Commission approved in its February 

23, 2011 Order Upon Emergency Motion for Clarification.  The Commission Staff does not take 

exception to that conclusion, although it recommends several modifications to the Proposed 

Order.  As discussed below, Dominion agrees with two of the three Staff exceptions and objects 

to one.  The brief of ComEd and a joint brief of the Illinois Competitive Energy Association and 

the Retail Energy Supply Association (“IECA/RESA”) oppose the conclusion in the Proposed 

Order and recommend that the Commission completely rewrite it in order to reverse the 
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Commission finding in the February 23, 2011 Order and return to separate discount rates for 

residential and nonresidential customers.  The Commission should reject those arguments. 

I. RESPONSE TO COMMONWEALTH EDISON COMPAY EXCEPTIONS 

A. The Proposed Order Correctly Interprets Section 16-118 of the Act. 

ComEd argues that the Proposed Order fundamentally misunderstands Section 16-118 of 

the Act.  (ComEd Brief at 3-5).  First, ComEd sets up a straw man and argues that the Proposed 

Order “claims that the Commission has broad authority to craft a purchase of receivables 

program that requires the small commercial segment to subsidize the residential segment.”  

(ComEd Brief at 1).  Along the same lines, ComEd argues:  “the Proposed Order claims that the 

Commission has broad authority to craft policy under the POR program to promote competition 

for the residential segment at the expense of the small commercial customer segment.”  ComEd 

Brief at 3). 

A review of the Proposed Order shows that the only use of the word “subsidy” is when it 

summarizes the arguments of ComEd, RESA and IECA.  At no point does the Proposed Order 

claim the authority to subsidize residential customers by overcharging nonresidential customers.  

Similarly, at no point does the Proposed Order claim that the Commission has discretion to favor 

residential customers over nonresidential customers.  On the contrary, the Proposed Order clearly 

states:  “Additionally, the specific intent of Section 16-118(a) is to promote competition, with no 

mention of whom, amongst all Illinois residents, that competition concerns.” (Proposed Order at 

5).  “Later, the Proposed Order reiterates that finding: “As was stated earlier herein, this 

Commission’s role, as was defined by the General Assembly, is to promote competition, 

generally.  (Proposed Order at 17). 
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Amazingly, ComEd denies that the introductory language to Section 16-118(a) (“It is in 

the best interest of Illinois energy consumers to promote fair and open competition in the 

provision of electric power and energy and to prevent anticompetitive practices in the provision 

of electric power and energy.”) applies to the subsections of that section that create the obligation 

to offer POR and CB.  According to ComEd, because that introductory language first appeared 

when Section 16-118 was enacted, it does not apply to latter amendments, such as the more 

recent subsections creating the purchase of receivables and consolidated billing requirements.  

(ComEd Brief at 3-4).  This is an absurd argument.  Does the General Assembly have to add the 

same intent to each and every amendment to a statute in order to protect its original intention?  

Of course not.  Moreover, what ComEd is arguing here is that by creating the PORCB 

obligations without stating an intention to further competition, the General Assembly is allowing 

the creation of PORCB programs with rules and regulations that harm competition.  Obviously, 

that was not the intention of the General Assembly.   

It is also disingenuous for ComEd to argue that the Proposed Order is attempting to pick 

and choose winners and losers among residential and nonresidential customers when ComEd has 

already done that itself with the design of the PORCB program.  In fact, the Proposed Order 

finds that ComEd has designed a PORCB program that favors nonresidential customers over 

residential customers.  “We further note that no party has contested the veracity of Dominion’s 

assertions indicating that ComEd’s POR program is already skewed in a manner that disfavors 

competition in the residential market. “  Proposed Order at 17.   

The Commission needs to place its ruling in this phase of this proceeding in context.  It 

has already approved the PORCB tariff that contains the skewed provisions noted in the 

Proposed Order.  As noted by the National Energy Marketers Association in its Initial Brief, 
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when considering the appropriate discount rate, the “Commission must consider the entire 

unique scheme of the specific ComEd POR program.,”  NEM noted that these unique elements 

includes such residential unfriendly items as a fixed $0.50 per bill charge, an all-in-all-out 

requirement applicable only to residential consumers and ComEd’s insistence that it purchase the 

receivables of any marketer wishing to use consolidated billing.  [NEM Brief, p. 2.]   

The Commission Staff agrees that factors such as the monthly charge already approved 

by the Commission should be considered in this proceeding.  In its Initial Brief, the Commission 

Staff agreed with Dominion that the existence of a $0.50 per month per bill charge results in 

higher effective discount rates for small users relative to large users. Thus, the staff agreed with 

Dominion that “It is relevant to take into account the existing flat $0.50 cost recovery charge 

when looking at the cumulative impact on the effective discount rates for residential PORCB 

transactions. “  (Staff Initial Brief at 5).   

ComEd next challenges the Proposed Order’s finding that the clear language of the Act 

requires the use of a single discount rate.  (ComEd Brief at 5-6).  ComEd first argues that 5 ILCS 

70/1.03 provides that “[w]ords importing the singular number may extend and be applied to 

several persons or things….”   (ComEd Brief at 2, 6).  ComEd’s argument does not overcome the 

detailed findings in the Proposed Order, which notes the numerous places in the Act that the 

plural is used.  The use of singular in this section of the Act is not consistent with the use of the 

plural in numerous other sections.  The General Assembly must be assumed to mean what it said 

– “discount rate” period.  

ComEd then argues that “using the bad debt factors established under ComEd’s Rider UF 

– Uncollectible Factors (“Rider UF”) is wholly consistent with Section 16-118(c), which requires 

that the discount rate be “based on the electric utility’s historical bad debt.” 220 ILCS 5/16 
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118(c).”  (ComEd Brief at 2, 6).  ComEd ignores the fact that the blended discount rate is based 

on ComEd’s historical bad debt because the figure adopted in the Proposed Order is a weighted 

average of the historical bad debt of all customers eligible for PORCB service.   

The Commission should reject ComEd’s proposed exceptions language. 

 

B. There is Evidence to Support the Conclusion That a Blended Bad Debt 
Charge “Is in the Best Interests of Illinoisans.” 

ComEd claims that there is no evidence to support the conclusion that a blended bad debt 

charge is in the best interests of Illinoisans.  ComEd bases its argument on the fact that the 

Proposed Order declined to consider the statistics showing use of PORCB since the inception of 

the program because the program was too new.  (ComEd Brief at 7).  As noted in Dominion’s 

Brief on Exceptions, the Commission should consider those statistics, at least to the extent that 

they show that RESs have been placing some nonresidential customers on PORCB since the 

adoption of a blended discount rate.  Moreover, ComEd’s argument that the decision not to rely 

on statistics showing customer use of PORCB since its inception proves too much because that 

means that there is no evidence supporting the opposite conclusion – that the Commission should 

reverse its February 23, 2011 order and switch PORCB back to separate discount rates.   

More importantly, those statistics are not the sole source of evidence supporting a 

blended discount rate.  In its Initial Brief, Dominion showed that the following evidence 

supported the blended rate: 

1. The blended rate closer reflects the cost of service because nonresidential PORCB 

customers will have higher uncollectible rates than the average ComEd nonresidential 
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customer while residential PORCB customers will have lower uncollectible rates than the 

average ComEd residential customer.  

2. Residential customers are already paying a far higher effective discount rate than 

nonresidential customers when one factors in the $0.50 per bill charge approved by the 

Commission to recover PORCB startup costs.  Changing from a blended discount rate to 

separate discount rates would increase that differential. 

3. Competition is already healthy for most noncommercial customers, thus any policy 

decision to promote competition should focus on promoting competition for residential 

customers.   

4. A blended discount rate has not discouraged nonresidential customers from signing up for 

PORCB. 

(Dominion Initial Brief at 2). 

Thus, ComEd’s claim that there is no evidence supporting a blended discount rate ignores 

the record. 

Setting up yet another straw man, ComEd claims that the Propose Order “appears to 

justify its policy decision by suggesting that the Commission-approved Rider PORCB is not a 

just and reasonable rate, and therefore requires further adjustment. This has the odd effect of 

cannibalizing and collaterally attacking the Commission’s own Amendatory Order in this 

docket.”  ComEd Brief at 8. 

ComEd is missing the point.  Dominion, the National Energy Marketers Association and 

the Commission Staff all noted in their briefs that the structure of the recovery of ComEd’s 

startup costs of the PORCB program results in effective discount rates that are highest for those 
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that use the least electricity.  On a whole, residential customers use less than nonresidential 

customers.  Thus, using separate discount rates increases that differential.  This is a basic 

mathematics that has nothing to do with whether that $0.50 charge is not just and reasonable.  

The Proposed Order’s acceptance of that mathematical certainty is therefore not a challenge to 

the Commission’s Order approving that charge. 

The Commission should reject ComEd’s proposed exceptions language. 

 

II. RESPONSE TO IECA/RESA EXCEPTIONS 

IECA/RESA address seven issues in their brief.  Dominion will address each of those 

below. 

Exception 1: The ALJPO misconstrues the term “rate” in its legal analysis and this 

renders its ultimate conclusion erroneous.  

Dominion addressed this issue in the previous discussion of ComEd’s Brief on 

Exceptions.  IECA/RESA raise no new arguments not already made by ComEd and discussed by 

Dominion.  The Commission should reject the IECA/RESA proposed exceptions language. 

Exception 2: The ALJPO errs by not analyzing or applying the provisions in Section 

16-118 (c) either standing alone or in relation to other telling law.  

In this exception, IECA/RESA raise up and strike down the same straw man that ComEd 

raised.  As with ComEd, they claim that the Proposed Order favors residential customers over 

nonresidential customers.  As with ComEd, they are unable to point to any place in the Proposed 

Order where it actually says what IECA/RESA claim it says.  As with ComEd’s argument, this 
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Exception should be disregarded.   The Commission should reject the IECA/RESA proposed 

exceptions language. 

Exception 3: The Proposed Order unlawfully relies on a policy statement from 

another subsection of 16-118 as its sole support for the ultimate conclusion in this 

proceeding. 

As with ComEd, IECA/RESA dispute the applicability to this proceeding of the General 

Assembly’s directive that Section 16-118 is intended to promote competition.  They raise 

nothing not already argued by ComEd and addressed by Dominion above.  The Commission 

should reject the IECA/RESA proposed exceptions language. 

Exception 4: The ALJPO errs in finding that the difference between application of the 

single, blended uncollectible rate and the appropriate separate uncollectible rate to 

non-residential customers is not material. 

The Proposed Order makes the following statement: 

However, according to the figures proffered by RESA (See, footnote 1 herein) the 
difference is less than one percent.  In fact, it is approximately one-half of one 
percent.  The parties could have, but did not, present evidence establishing that 
this figure, which, on its surface, appears to be small, is material to them, or, is a 
material obstacle to competition in Illinois.  Because there is no such evidence, 
we cannot conclude that the difference between the two rates is material 

Proposed Order at 11. 

IECA/RESA challenge the statement that one-half of one percent is material to the parties 

or an obstacle to competition.  Although it reaches the opposite conclusion on how the two 

disputed discount rates would present obstacles to competition, Dominion agrees with 

IECA/RESA on this point.  Margins for providing service to small commercial and residential 
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customers are thin and every penny literally counts.  The fact that all parties have seen fit to 

participate actively in this proceeding should be proof enough that the difference between a 

blended discount rate and separate discount rates is material to the parties.  This language in the 

Proposed Order also concerns the Commission Staff (see discussion of Staff Exception No. 2 

below).  As stated in Dominion’s reply to the Staff’s Exceptions Brief, the language proposed by 

the Staff to address this concern is more balanced and thorough than the language proposed by 

IECA/RESA.  Dominion therefore supports the exceptions language proposed by the Staff 

IECA/RESA then go on to argue that using a blended rate creates a cross subsidy 

between nonresidential and residential customers and departs from cost of service principles.  

(IECA/RESA Brief at 17).  Dominion has addressed this argument extensively in its briefs in this 

proceeding (Initial Brief at 2-7; Reply Brief at 3-6) and will not repeat those arguments here.  

Very simply, using a blended rate does not result in a cross subsidy or a violation of cost of 

service principles. 

IECA/RESA then argue that the data from the first several months of ComEd’s 

experience with PORCB prove that the blended rate “has clearly resulted in RESs not signing up 

non-residential customers for Rider PORCB.”  IECA/RESA Brief at 18.  This is simply not true.  

The number of nonresidential customers taking PORCB increased after ComEd switched from 

separate discount rates to a blended rate, with RESs enrolling 365 nonresidential customers 

under the separate discount rates and 2,058 nonresidential customers under the blended rate.  

[Dominion Ex. 1.0R, p. 16]. 

Moreover, the percentage of nonresidential customers taking service under PORCB was 

either the same as or greater than that of residential customers through the end of April.  More 
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specifically, 0.2117% of nonresidential customers in the under 100kW class were taking service 

under PORCB compared to only 0.1315% of residential customers. The 100kW to 400kW class 

of customers are taking service using PORCB at almost the same rate as residential customers.  

[Dominion Ex. 2.0R, p. 10; Dominion Ex. 2.6]. 

The Commission should reject the IECA/RESA proposed exceptions language and 

instead adopt the Staff’s proposed exceptions language in its Exception 2. 

Exception 5. The ALJPO erred to the extent that it relied upon the Commission’s 

acceptance of ComEd’s proposal to utilize a 50 cent per bill fixed charge to recover 

implementation and administrative costs associated with Rider PORCB as support for 

a single, blended uncollectible rate.  

As with ComEd, IECA/RESA want the Commission to put blinders on itself and not 

consider this order in context of the orders it has already issued in this proceeding.  Thus, they 

want the Commission to ignore the fact that the effective discount rate for residential customers 

is already far higher than the effective discount rate for nonresidential customers due to the fact 

that, regardless of usage, all customers must pay a $0.50 per bill charge for the recovery of 

PORCB startup costs.  The arguments of IECA/RESAs arguments are similar to ComEd’s which 

were already addressed above and will not be repeated here. The Commission should reject the 

IECA/RESA proposed exceptions language. 

Exception 6. The ALJPO errs in considering the adoption of subsidies as an 

appropriate means to promote competition for residential customers.  

IECA/RESA argue that it is inappropriate for the Commission to adopt subsidies in order 

to promote competition for residential customers.  As noted above, there is no cross subsidy here, 
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so the entire premise of IECA/RESA’s argument is false.  Nor can IECA/RESA point to any 

place in the Proposed Order where it approves of any cross subsidies in order to promote 

competition for residential customers.  The Commission should reject the IECA/RESA proposed 

exceptions language.   

Exception 7 Contrary to the ALJPO, the record shows that the use of a single, 

blended uncollectible rate has discouraged retail electric suppliers from utilizing 

Rider PORCB for non-residential customers. 

Despite the clear evidence to the contrary, IECA/RESA argue that the blended rate has 

discouraged RESs from using PORCB for nonresidential customers.  The evidence that they cite 

for their argument is the obvious fact that most residential customers of RESs are using PORCB 

whereas only a small percentage of nonresidential customers using RES service are taking 

service under PORCB.  (IECA/RESA Brief at 24).  The reasons for this trend should be obvious. 

First, ComEd has an all-in-all-out rule for RESs serving residential customers and it demands 

that RESs sell it their receivables in order to take advantage of utility consolidated billing.  Thus, 

it is not surprising that ComEd is purchasing the receivables of most residential customers taking 

service from a RES.  Second, nonresidential customers had a massive head start on residential 

customers, with residential customers just now beginning to take advantage of RES service 

whereas there is a long history of nonresidential customers using RES service without purchase 

of receivables.  The fact that nonresidential customers continue to take RES service without 

taking PORCB is neither surprising nor alarming.  The goal of the Commission should be to 

further competition by residential and small commercial customers, not encourage as many small 

commercial customers as possible to take service with PORCB.  Commission should reject the 

IECA/RESA proposed exceptions language. 
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III. RESPONSE TO THE COMMISSION STAFF EXCEPTIONS 

The Commission Staff does not recommend changing the ultimate conclusion in the 

Proposed Order, but it does recommend several modifications to the Proposed Order.  Dominion 

disagrees with Staff Exception 1 and supports Staff Exceptions 2 and 3.   

Staff Exception No. 1: Staff recommends that the PO on Rehearing not base its decision 

on an analysis, which it need not do, and which would be inconsistent with the Commission’s 

approval of the $0.50 per bill cost recovery charge in the underlying proceeding. 

The Staff’s first exception is to the statutory construction argument regarding the use of 

the singular or plural of the term “rate.”  This issue was addressed above in the section on 

ComEd’s exceptions.  The arguments there apply here as well.  The only additional argument 

made by Staff is that this language in the final order would undercut the use of a $0.50 per month 

charge because it would result in an infinite number of discount rates.  Staff expresses the 

concern that retention of this language in the final order may affect the appeal of the original 

order and that $0.50 charge that has been brought by Dominion.  Staff Brief at 3-4.   

Dominion hopes that the Commission does not base its orders on how they may affect all 

of the orders that are pending before appellate courts.  In any event, while Dominion has and will 

make the argument that a $0.50 per month charge results in an infinite number of effective 

discount rates, it notes that the operative term here is “effective.”  An effective discount rate may 

not be considered by the Appellate Court to be the same as the discount rate ComEd charges 

RESs each month that is based on the value of receivables purchased.  Whether Dominion 
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prevails on equating effective discount rate with the one charged by ComEd should be left up to 

the Appellate Court and not predetermined by this Commission. 

The Commission should reject the Staff’s exceptions language. 

Staff Exception No. 2: Staff recommends that the Commission avoid making conclusions 

based upon an evidentiary standard that no party could meet. 

This exception is similar to IECA/RESA exception No. 4.  As noted in its discussion of 

that exception, Dominion agrees that this language in the Proposed Order is problematic.  The 

language proposed by the Staff to address this concern is more balanced and thorough than the 

language proposed by IECA/RESA.  Dominion therefore supports the exceptions language 

proposed by the Staff. 

Staff Exception No. 3: Residential interests should not be seen as always overriding non-

residential interests. 

Dominion does not object to the general principal expressed in the Staff’s argument that 

the Commission should avoid stating that it must always allow residential interests to override 

nonresidential interests.  This is a solution, however, in search of a problem.  Dominion never 

advocated that position and the Proposed Order does not endorse it.  Nevertheless, the suggested 

modifications proposed by the Staff are helpful in that they express an interest in reaching a 

conclusion that balances all parties’ interests while still recognizing the realities of the levels of 

competition faced by each group of customers.  Thus, Dominion agrees with the Staff’s proposed 

exceptions language. 
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CONCLUSION 

For the reasons stated above, the Commission should maintain its decision to require 

ComEd to use a blended discount rate and reject every exception proposed by ComEd, 

IECA/RESA and Commission Staff Exception 1.  The Commission should adopt Staff 

Exceptions 2 and 3.  

Dated:  August 1, 2011   

     Respectfully submitted, 
     Dominion Retail, Inc. 
 
 
     /s/_Stephen J. Moore______________ 
     By: Stephen J. Moore 
 

Stephen J. Moore 
Thomas H. Rowland 
Kevin D. Rhoda      
 
Rowland & Moore LLP 
200 West Superior Street 
Suite 400 
Chicago, Illinois 60654 
(312) 803-1000 (voice) 
(312) 803-0953 (fax) 
steve@telecomreg.com 
tom@telecomreg.com 
krhoda@telecomreg.com 
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