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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Commonwealth Edison Company  ) 
      ) 
Proposal to Implement a Purchase ) No. 10-0138 on Rehearing 
Of Receivables with Consolidated  ) 
Billing (PORCB) Service   ) 
      ) 
(Tariffs filed January 20, 2010)  ) 
 
______________________________________________________________________ 

 
BRIEF ON EXCEPTIONS ON REHEARING OF THE STAFF 

OF THE ILLINOIS COMMERCE COMMISSION 
______________________________________________________________________ 
 

The Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, pursuant to Section 200.800 of the Illinois Commerce 

Commission’s (“Commission” or “ICC”) Rules of Practice (83 Ill. Adm. Code 200.800), 

respectfully submits its Brief on Exceptions on Rehearing (“BOEs”) in the instant 

proceeding. 

I. PROCEDURAL HISTORY 

On January 20, 2010, Commonwealth Edison Company (the “Company” or 

“ComEd”) filed with the Illinois Commerce Commission (“Commission” or “ICC”) revised 

tariffs in order to implement a purchase of receivables with consolidated billing service 

for the benefit of retail customers and retail electric suppliers, pursuant to Section 16-

118 of the Illinois Public Utilities Act, “Services provided by electric utilities to alternative 

retail electric suppliers,” 220 ILCS 5/16-118, which initiated the original phase of this 

proceeding.  A final order was entered in the first phase of this proceeding on December 
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15, 2010, approving a modified Rider PORCB tariff (“Final Order”), which order was 

modified by an amendatory Order issued on February 9, 2011 (“Amendatory Order”).   

On March 13, 2011, the Administrative Law Judge (“ALJ”) sent the Commission a 

Memorandum recommending (at 2) that the motion for rehearing of Retail Energy 

Supply Association’s (“RESA”) and the verified application for rehearing of the Illinois 

Competitive Energy Association (“ICEA”) be granted for the sole “purpose of 

determining the correct uncollectible charge to impose[.]”  On March 23, 2011, the 

Commission followed the Administrative Law Judge’s recommendation and granted the 

RESA and ICEA motions for rehearing, which initiated this second phase (on rehearing) 

of this proceeding.  After briefs were filed by the parties, the ALJ issued a Proposed 

Order on Rehearing (or, “PO on Rehearing”) on July 19, 2011.  

At the outset, Staff again emphasizes that it did not take a position on the only 

issue in this rehearing proceeding, which is whether the Commission should adopt 

blended or separate uncollectible rate(s).  Staff, however, did provide the Commission 

with its evaluation of the arguments made by both sides in order for the Commission to 

reach a sound decision on this issue. While Staff does not take exception to the 

proposed conclusion to continue to use a blended uncollectibles rate, Staff offers the 

following in order to replace the proposed support for such a decision.  In other words, if 

the Commission wants to find in favor of a blended uncollectibles rate, Staff respectfully 

requests that the following be considered.  Although arguably Staff’s comments below 

do not rise to exceptions because it is not taking issue with the PO on Rehearing’s 
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conclusions, Staff will label them “exceptions” so all parties will feel free to comment in 

their Reply Briefs on Exceptions on Rehearing (“RBOEs). 

II. EXCEPTIONS 

Staff Exception No. 1:  Staff recommends that the PO on Rehearing not base 
its decision on an analysis, which it need not do, and which would be inconsistent 
with the Commission’s approval of the $0.50 per bill cost recovery charge in the 
underlying proceeding. 

 
 Staff disagrees with the proposition that because Section 16-118(c) uses the 

singular “discount rate” and not the plural “discount rates,” the Commission has no 

choice but to approve a combined uncollectibles charge.  While the Commission always 

looks to the statute when adjudicating a contested issue, in Staff’s view, the statute 

alone will not aid the Commission in this particular issue.  During the original phase of 

this proceeding, Staff opposed the imposition of the fixed $0.50 per bill cost recovery 

charge.  While Staff pointed out that, unlike Ameren Illinois’ UCB/POR program, there is 

not one discount rate for the purchased receivables, regardless of customer class and 

amount of the receivables, Staff did not argue that ComEd’s proposal was violating the 

statute.  Staff Ex. 1.0, p. 6.  Staff explained that under the $0.50 charge, the number of 

potential discount rates is almost limitless and the Commission was being asked to 

judge the reasonableness of not one discount rate, but that of a wide range of discount 

rates, depending on the amount of receivables purchased.  Id. 

Staff, however, remains unconvinced that the statute forecloses the $0.50 cost 

recovery charge, even if it results in a range of effective discount rates depending on 

the amount of receivables purchased.  The $0.50 cost recovery is but one component of 

the discount rate.  In fact, the two components of the $0.50 cost recovery charge and 
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the combined uncollectibles charge make up the discount rate mentioned in Section 16-

118(c).  In sum, Staff recommends that the PO on Rehearing not base its decision on a 

statutory analysis that would preclude the approval of separate discount rates, which it 

need not do, and which would be inconsistent with the Commission’s approval of the 

$0.50 per bill cost recovery charge in the underlying proceeding. 

 Moreover, the Commission’s decision to adopt the $0.50 charge is currently 

being challenged in the appellate courts.  See for example, Commission’s 

acknowledgements of receipt of Dominion’s Notice of Appeal, filed on e-docket March 9, 

2011.  Staff finds it likely that adopting the Proposed Order on Rehearing’s statutory 

analysis and conclusion regarding Section 16-118(c)’s use of the singular “rate” will 

make it harder for the Commission to defend its decision to adopt the $0.50 cost 

recovery charge.  As a result, Staff offers the following replacement language for pages 

4 and 5 of the Proposed Order: 

 
Analysis and Conclusions 

 
The purpose enunciated for enactment of the POR and UCB 

program is as follows:  
 
Services provided by electric utilities to alternative retail electric 

suppliers. 

a) It is in the best interest of Illinois energy consumers to 
promote fair and open competition in the provision of electric power 
and energy and to prevent anticompetitive practices in the provision 
of electric power and energy. Therefore, to the extent an electric 
utility provides electric power and energy or delivery services to 
alternative retail electric suppliers and such services are not subject 
to the jurisdiction of the Federal Energy Regulatory Commission, 
and are not competitive services, they shall be provided through 
tariffs that are filed with the Commission, pursuant to Article IX of 
this Act. . . . 
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220 ILCS 5/16-118(a); emphasis added.  Therefore, the general purpose 
of this statute is the general promotion of fair and open competition in the 
electric markets.  No preference was stated therein as to whether 
preference should be given to commercial or residential customers.  
Additionally, as was stated above, the statute governing the rate to be 
charged for POR services uses the word rate (singular) at least four times.  
This is in contrast to other portions of the Public Utilities Act which, in 
general, use the word “rates.”  See, e.g., 220 ILCS 5/9-101, 5/9-102.   
 

The primary rule of statutory construction is to ascertain and give 
effect to the intent of the General Assembly.  Sheffler v. Commonwealth 
Edison Co., 399 Ill. App. 3d 51, 75, 923 N.E.2d 1259 (1st Dist. 2010); 
People v. Keller, 399 Ill. App. 3d 654, 656, 926 N.E.2d 890 (1st Dist. 2010).  
When construing a statute, this Commission must look to the plain 
meaning of the statutory provision.  Rexam Beverage Can Co. v. Bolger, 
620 F. 3d 718, 732 (7th Cir. 2010) (applying Illinois law regarding statutory 
construction); People v. Evans, 405 Ill. App. 3d 1005, 1008, 939 N.E.2d 
1014 (2nd Dist. 2010).  We cannot depart from the plain meaning in a 
statute by reading into it exceptions, limitations, or conditions that conflict 
with the express legislative intent.  Keller, 399 Ill. App. 3d at 656.  The 
“plain ordinary meaning” is what is found in a dictionary.  Rexam, 620 F. 
3d at 732.  Also, when the plain meaning is clear and unambiguous, it 
must be applied as written, without resort to extrinsic aids of statutory 
construction.  Evans, 405 Ill. App. 3d at 1016.  

Section 16-118(c) of the Public Utilities Act provides, in four places, 
that a “rate” shall be formed, not “rates.”  220 ILCS 5/16-118(c).  In 
English, the “s” on the end of a word connotes plurality.  Absent that “s,” 
we cannot presume that the General Assembly intended to allow the 
existence of more than one “rate” for POR services.  And, as was stated 
earlier, this is in stark contrast to language in other portions of the Public 
Utilities Act regarding other utility rate-type charges, which envision 
“rates.”  Thus, the General Assembly was aware that generally, an entity 
providing electricity or another type of utility service could provide service 
pursuant to more than one rate.  

 
While it is true, as the ICEA posits, that Section 20-101 et seq. of 

the Public Utilities Act confers discretion upon this Commission, that 
section of the Act confers discretion regarding the creation of and 
management of the Commission’s Office of Retail Market Development, 
otherwise known as “ORMD.”  This argument does not aid ICEA, as it 
does not concern the specific issue here-whether a rate or rates shall be 
used in ComEd’s purchase of receivables tariffs.  Additionally, the specific 
intent of Section 16-118(a) is to promote competition, with no mention of 
whom, amongst all Illinois residents, that competition concerns.  That 
intent is not merely to have profitable POR program.  Given that the 
commercial sector is less than 10 percent of the population in ComEd’s 
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service territory, (See, Tr. 29-30) the interpretations of Section 16-118 that 
the ICEA and RESA posit do not address the needs of the overwhelming 
majority of the population that could be served by competition.  Therefore, 
RESA’s and ICEA’s remedy lies with the General Assembly, not with this 
Commission.   

 
Also, contrary to RESA’s and ICEA’s contention, the General 

Assembly did specify certain structures for POR and UCB.  Those 
structures are contained in Section 16-118 of the Act.  And, in fact, they 
are very specific.  They are to create, for purchase of receivable 
programs, a rate that is just and reasonable, after notice and a hearing 
that is based upon a utility’s historical bad debt and also, any reasonable 
start-up costs, as well as administrative costs.  220 ILCS 5/16-118(c).  
This Commission does not have the broad discretion regarding purchase 
of receivable programs that these entities assert.  Therefore, we conclude 
that the language in Section 16-118(c) of the Public Utilities Act, in its 
current form, does not permit this Commission to devise more than one 
“rate” for POR services.   

 
While the Commission always looks to the statute when 

adjudicating a contested issue, it appears that the statute alone will not aid 
the Commission in this particular instance. We are not convinced by 
Dominion’s argument that because Section 16-118(c) uses the singular 
“discount rate” and not the plural “discount rates,” the Commission has no 
choice but to approve a combined uncollectibles charge. The discount rate 
for ComEd’s PORCB service consists of two distinct components. The first 
allows for the recovery of the utility’s historical bad debt expenses (the 
issue addressed in this rehearing) and the second component attempts to 
recover the utility’s “reasonable start-up costs and administrative costs 
associated with the electric utility’s purchase of receivables.” The 
Commission approved ComEd’s proposal to impose a flat $0.50 charge 
for the recovery of the second component. Together, these two 
components make up the discount rate mentioned in Section 16-118(c). 
Although the flat $0.50 charge results in different effective discount rates, 
depending on the amount of receivables purchased, we find that the 
discount rate pursuant to Section 16-118(c) is still “based on the electric 
utility’s historical bad debt and any reasonable start-up costs and 
administrative costs associated with the electric utility’s purchase of 
receivables.” As a result, we find that the same statutory requirement will 
be met with either a combined uncollectibles charge or separate 
uncollectibles charges for residential and non-residential customers. 
Accordingly, we must look to the parties’ policy arguments in order to 
render a decision on this narrow issue. 
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Staff Exception No. 2: Staff recommends that the Commission avoid making 
conclusions based upon an evidentiary standard that no party could meet. 

 
 The Proposed Order states that the difference between a blended and separate 

uncollectibles rates “appears to be small” and that the parties “could have, but did not, 

present evidence establishing that this figure is material to them, or, is a material 

obstacle to competition in Illinois.”  Proposed Order at p. 12.  The Proposed Order also 

states that “because there is no such evidence, we cannot conclude that the difference 

between the two rates is material.”  Id. 

It appears the Proposed Order is addressing the difference between the currently 

effective 1.84% blended uncollectibles rate and the 1.19% uncollectibles rate for the 

receivables of non-residential customers that ICEA, RESA, and ComEd want the 

Commission to adopt.  If that is the case, Staff offers the following observations.  First, 

the 1.84% blended uncollectibles rate is roughly 55% higher than the 1.19% non-

residential uncollectibles rate that would be in effect if there were separate 

uncollectibles rates.  Staff finds it reasonable to assume that such a difference is indeed 

material.  

Second, the difference between the currently effective blended rate of 1.84% and 

a separate rate of 2.23% for receivables of residential customers is actually smaller than 

the difference between the blended rate and a separate non-residential uncollectibles 

rate.  Staff does not find that Dominion has presented more in the form of “evidence” 

that a move away from the blended rate will be “material” to them than ICEA, RESA, or 

ComEd have presented in their arguments for separate uncollectible rates.  In fact, Staff 

finds it unlikely that either side would be able to meet such a standard when the 

consequences of the decision regarding uncollectible rates are dependent on the 
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actions of several dozens registered (and not yet registered) RESs in Illinois.  In other 

words, Staff finds it unrealistic that any party could have shown in this proceeding that 

the negative consequences it warns of are actually going to occur with certainty in the 

future.  This seems to be true for ICEA, RESA, and ComEd’s claims as well as 

Dominion’s.  For these reasons, Staff cautions the Commission from establishing such a 

standard and Staff finds that Dominion has not met the same standard that ICEA, 

RESA, and ComEd have supposedly failed. 

The Proposed Order on Rehearing states the following: 
 
Additionally, as Staff and Dominion point out, due to the imposition of the 
$0.50 per month administrative and start-up cost charge upon all POR 
customers, many residential customers, specifically, those who do not 
consume much electricity, will be paying a greater proportion of the cost of 
those services, in relation to what they actually use, than larger users.  
 
Proposed Order on Rehearing, at 12.  
 

 The Proposed Order on Rehearing goes on to state: 
 

While RESA and ICEA correctly point out that the propriety of the $0.50 
monthly charge is not at issue here, we have a responsibility to view the 
impact of the PORCB elements, as a whole, upon customers. This 
includes the impact of the $0.50 charge. 
 
Id. 
 
Staff is concerned that the language used here could give the impression that the 

$0.50 charge is a retail charge levied against retail customers.  As the Commission is 

aware, the $0.50 charge is one component of the two-part discount rate applicable to 

the receivables sold to ComEd by the RES.  In other words, the $0.50 per month/per 

customer charge is a charge paid by the RES and not a charge paid directly by the 

RESs’ customers.   
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Staff, accordingly, offers the following replacement language for pages 6, 11 and 

12 of the Proposed Order on Rehearing: 

PO on Rehearing, at 6: 
 
The Policy Arguments  
 
As shall be set forth below, even if the Public Utilities Act permitted more 
than one POR “rate”, the policy arguments made, when closely 
scrutinized, do not favor the adoption of a dualseparate rate for 
commercial and residential customers.   
 
PO on Rehearing, at 11 and 12: 
 
Analysis and Conclusions 
 
 The most compelling argument presented is the fact that the 
blended rate will not mirror the different uncollectible factors currently 
embedded in ComEd’s rates for the general public.  However, while 
blending residential and non-residential bad debt factors is currently not 
occurring, Dominion correctly points out that blending of separate 
uncollectible factors within the residential and non-residential customer 
segments has been previously approved by the Commission. In addition, it 
is a fact that we approved such a blending for the Ameren Illinois 
UCB/POR tariffs. according to the figures proffered by RESA (See, 
footnote 1 herein) the difference is less than one percent.  In fact, it is 
approximately one-half of one percent.  The parties could have, but did 
not, present evidence establishing that this figure, which, on its surface, 
appears to be small, is material to them, or, is a material obstacle to 
competition in Illinois.  Because there is no such evidence, we cannot 
conclude that the difference between the two rates is material.   
 
 Additionally, while RESA and ICEA correctly point out that the 
propriety of the $0.50 monthly charge is not at issue here, we have a 
responsibility to view the impact of the PORCB elements, as a whole, 
upon customers.  This includes the impact of the $0.50 charge. Aas Staff 
and Dominion point out, due to the imposition of the $0.50 per month 
administrative and start-up cost charge upon all POR 
receivablescustomers, the effective discount rates for many residential 
receivablescustomers, specifically, those of customers who do not 
consume much electricity, will be much higher than the effective discount 
rates for the receivables of commercial customerspaying a greater 
proportion of the cost of those services, in relation to what they actually 
use, than larger users.  As Staff notes, with the aid of numerical examples, 
the larger the amount of the purchased receivables, the smaller the impact 
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of the $0.50 charge on the effective PORCB discount rate.  even a 
relatively small-use customer will be yielding a positive net effect, due to 
the imposition of the monthly $0.50 charge upon all customers, regardless 
of usage.  While some parties have claimed that the retail electric 
suppliers will be under-recovering from residential customers if there is a 
blended uncollectible charge, the $0.50 charge should make up the 
difference in relation to customers who do not use much electricity, which 
would be most residential customers.  

 

Moving away from the combined 
uncollectibles charge will increase the effective PORCB discount rate for 
receivables of residential customers and decrease the effective PORCB 
discount rate for receivables of non-residential customers. We believe that 
Dominion’s concerns about the resulting increase in the effective discount 
rate for the receivables of residential customers are valid concerns and we 
intend to affirm our conclusion in the February 23, 2011 Amendatory 
Order. 

 While RESA and ICEA correctly point out that the propriety of the 
$0.50 monthly charge is not at issue here, we have a responsibility to view 
the impact of the PORCB elements, as a whole, upon customers.  This 
includes the impact of the $0.50 charge.   
 
 We additionally agree with Staff that, at this point in time, the use of 
statistics is not valuable.  This is because the program here is just too 
new.  It will also take some time for many customers to understand that 
they now have a choice regarding electric suppliers, and do research on 
the subject.  Therefore, we decline to put great weight consider on the 
statistics that were proffered by Dominion and RESA except to note that 
RESs have started to use PORCB for both residential and non-residential 
customers immediately after PORCB became available.  It should also be 
pointed out, again, that the purpose of Section 16-118 is to further 
competition in general, not to create a profitable PORCB program.  220 
ILCS 5/16-118(a).  Of course, creation of a healthy PORCB program is of 
the utmost importance to this Commission.  However, we would be remiss 
if we did not take into account the fact that there are other alternative 
supplier programs in addition to PORCB programs.   
 
 In summation, the parties did not present evidence establishing that 
a blended rate would harm competition.  This is the case because they did 
not present evidence establishing that the difference between a blended 
rate and separate charges is material.  In so determining, we acknowledge 
that the parties asserted this factual conclusion.  However, the record on 
rehearing is absent of facts indicating that this difference, which appears 
to be small, would be one that actually “makes a difference” in terms of the 
overall operation of an alternative supplier’s business, as there is no 
evidence as to what this difference would result in or has resulted in other 
jurisdictions with competition.   
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Staff Exception No. 3: Residential interests should not be seen as always 
overriding non-residential interests. 

 
The Proposed Order also states that the “promotion of competition necessarily 

favors including the interests of the vast majority of Illinois consumers.  Neither RESA, 

nor ICEA nor ComEd have stated any reason establishing that it is best to ignore what 

is more than 90% of the potential PORCB customers.” While Staff obviously does not 

object to “including the interests of the vast majority of Illinois consumers” in this 

proceeding, or any proceeding for that matter, Staff cautions against adopting language 

that appears to give the impression that the interests of residential customers always 

trump the interests of non-residential customers simply because there are more 

residential customers than non-residential customers in the utility’s area. Staff is sure 

that such an interpretation was not the intent of the Proposed Order’s language but Staff 

would be remiss for not alerting the Commission to this potentially troubling reading of 

the Order in this rehearing proceeding.  Instead, Staff offers replacement language that 

notes the years of competitive non-residential activity prior to PORCB and the very 

recent competitive residential activity based, at least partly, on the availability of 

PORCB.  

Staff, accordingly, offers the following replacement language for page 17 of the 

Proposed Order on Rehearing: 

 
Analysis and Conclusions 
 

As was stated earlier herein, this Commission’s role, as was 
defined by the General Assembly, is to promote competition, generally.  
The Commission notes that the parties on both sides of the issue at hand 
predict negative consequences for the prospect of further retail 
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competition if the Commission decides against their preferred outcome in 
this rehearing proceeding. Neither side, however, can accurately predict 
what each and every current or future RES will do as a result of the 
Commission’s decision. Dominion does not state that it will not offer 
residential service if the Commission decides to create separate 
uncollectible rates for the PORCB discount rate. Likewise, ICEA and 
RESA do not state that their members will not use PORCB if the 
Commission decides to affirm the blended uncollectibles rate. However, 
this does not mean that the Commission believes that its decision here 
has no consequences on each and every RES. RESs focusing primarily 
on residential customers will be negatively affected if the Commission 
abandons the blended uncollectibles rate and RESs focusing primarily on 
non-residential customers will continue to pay a higher uncollectibles rate 
than they would be paying under separate uncollectible rates if the 
Commission continues to use a blended rate. As stated above, moving 
away from the blended uncollectibles rate increases the effective discount 
rate for the receivables of residential customers. Only very recently have 
residential customers been able to choose service from a RES and it 
appears that the availability of PORCB is at least partly responsible for this 
new choice. While the receivables of non-residential customers are 
equally eligible for the PORCB service, much more competitive activity 
has occurred in the non-residential market over the last several years. The 
Commission believes it is best, at this time, to affirm its decision to use a 
blended uncollectibles rate for the PORCB discount rate. However, the 
Commission also recognizes that the PORCB program will be continuing 
for many years to come and the Commission is not adverse to revisiting 
the issue of separate uncollectible rates in the future. At this point in time, 
however, the Commission has to make a choice and it is by no means an 
easy choice, as the record aptly illustrates.  promotion of competition 
necessarily favors including the interests of the vast majority of Illinois 
consumers.  Neither RESA, nor ICEA nor ComEd have stated any reason 
establishing that it is best to ignore what is more than 90% of the potential 
PORCB customers.  We further note that no party has contested the 
veracity of Dominion’s assertions indicating that ComEd’s POR program is 
already skewed in a manner that disfavors competition in the residential 
market.  For the foregoing reasons, we find that Tthe interests of 
competition are best served by continuing to use a blended rate.   

In summation, for the many reasons that are stated above, we 
conclude that the blended rate that was adopted in the original order in 
this docket is required by the General Assembly pursuant to the language 
in Section 16-118(c) of the Public Utilities Act.  We additionally conclude 
that the policy reasons expressed by the parties herein make it clear that 
the people of the state of Illinois, competition in this state, and, the 
interests of the retail electric suppliers are best served by the blended 
uncollectible rate that was adopted in the final Order in this docket.  No 
change is warranted.   
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III. CONCLUSION 
 
 WHEREFORE, for all of the noted above reasons, Staff respectfully requests that 

the PO on Rehearing be modified consistent with this Brief on Exceptions. 

 
 
 
 

Respectfully submitted, 

      ____________________________ 

       
      JESSICA L. CARDONI  
      MICHAEL J. LANNON 

160 North LaSalle Street 
      Suite C-800 
      Chicago, Illinois 60601 
      312 / 793-3305 
July 26, 2011 
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