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TO: The Commission 
 
FROM: Administrative Law Judge D. Ethan Kimbrel 
 
DATE: July 6, 2011 
 
SUBJECT: Northern Illinois Gas Company d/b/a Nicor Gas Company, 
 
 Application pursuant to Section 8-104 and Section 9-201 of 

the Illinois Public Utilities Act for consent to and approval of an 
Energy Efficiency Plan and approval of Rider 30, Energy 
Efficiency Plan Cost Recovery and Related changes to Nicor 
Gas’ tariffs.   

 
 Petitions for Rehearing filed by Northern Illinois Gas 

Company d/b/a Nicor Gas Company, the Attorney General of 
the State of Illinois and the Environmental Law & Policy 
Center.   

 
Recommendation: Deny rehearing of both petitions.   
__________________________________________________________________ 
 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor”) argues that 
the Commission should grant rehearing on three issues:  (i) the Commission’s denial of 
the opportunity for Nicor to present evidence supporting its recovery of Commission-
approved fixed costs; (ii) the Commission’s determination to include gas purchased by 
transportation carriers in the calculations of gas savings goals; and (iii) the 
Commission’s determination to increase Nicor’s spending cap by 20%.   
 

The Attorney General of the State of Illinois (“the AG”) and the Environmental 
Law & Policy Center (“ELPC”) request that the Commission grant rehearing on the issue 
of how to properly calculate gas energy efficiency spending under Section 8-104 of the 
Public Utilities Act (“the Act”).   
 

Please note that the final deadline for granting rehearing, statutorily, is July 
14, 2011.   

 
The Applicable Legal Standards: 
 
Section 10-113 of the Illinois Public Utilties Act (the “Act”) provides that:  
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Within 30 days after the service of any rule or regulation, order or decision 
of the Commission any party to the action or proceeding may apply for 
rehearing. . . . the Commission shall receive and consider such application 
and shall grant or deny such application in whole or in part within 20 days 
from the date of the receipt thereof by the Commission.   
 

220 ILCS 5/10-113.  This statute further provides that “No appeal shall be allowed from 
any rule, regulation, order or decision of the Commission unless and until an application 
for rehearing thereof shall first have been filed with and finally disposed of by the 
Commission.”  Id.  This Commission’s rules of Practice further provide that any 
application for rehearing “shall state the reasons therefore.”  83 Ill. Adm. Code 
200.880(a).  When these standards are applied to the Petitions for Rehearing it 
becomes evident that no rehearing is warranted.   
 

Fixed Cost Recovery Mechanism 
 

Nicor argues that the Order does not speak to its first issue, the opportunity for it 
to present evidence supporting its recovery of Commission-approved fixed costs, 
because on November 12, 2010, the Administrative Law Judge (“ALJ”) granted the 
request of the Citizens Utility Board (“CUB”) and the AG to strike any and all mention of 
the Company’s proposed fixed cost recovery mechanism.  Nicor filed a Petition for 
Interlocutory Review of the ALJ’s ruling which the Commission denied on December 2, 
2010.   

Nicor argues that the Commission’s determination to prevent it from presenting 
evidence demonstrating that it is entitled to recover fixed-costs that will not be 
recovered as a result of implementing the statutorily mandated energy efficiency 
program was in error.  The Commission’s determination to exclude such evidence also 
denied the Commission the opportunity to consider whether recovery of such costs 
through a statutorily permitted rider mechanism is appropriate.  Finally, the Company 
maintains that the Commission’s determination to exclude such evidence was in error 
because it did not apply the appropriate legal standards for dismissing the Company’s 
claim or obtaining summary judgment and, thereby, disposed of a substantive claim on 
grounds that are procedurally flawed.   

The ALJ Ruling held that Section 8-104 of the Public Utilities Act, 220 ILCS 5/8-
104, does not provide for a fixed cost recovery mechanism as part of the Energy 
Efficiency Plan filings required by the Act.  Nicor’s plan and the recovery of costs 
associated with the energy efficiency measures that are part of that plan are all that are 
of issue in this proceeding.  Section 8-104 allows for the recovery of expenses for those 
measures and programs designed to increase energy efficiency only.  The issues of 
recovery of fixed costs related to delivery services and for lost revenue that are a result 
of energy efficiency measures, and which are not actual energy efficiency measures, 
are not relevant.  Nicor’s evidence regarding a fixed cost recovery mechanism was 
properly stricken.  The relief which Nicor seeks is more appropriately sought under 
Section 9-201 of the Act.   
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The arguments made in its petition for rehearing are essentially the same as the 
arguments presented in earlier briefs.  The decision to grant the CUB/AG Motion to Strike 
was properly granted as was the decision to deny Nicor’s Petition for Interlocutory 
Review.  The request for rehearing should also be denied.   

Calculation of Gas Savings Goals 
 

Nicor argues that the Order’s direction to it “to include gas purchased by 
transportation carriers in its calculations of gas savings goals” is contrary to the 
statutory language and legislative intent of Section 8-104 of the Act.  According to Nicor, 
under the Order’s approach it is required to meet a therm reduction goal that is 42% 
higher than contemplated in the statute, which will result in a negative impact on Nicor 
and its customers as the therm reduction goals under the Order’s directive go well 
beyond what is contemplated in Section 8-104.  Nicor maintains that the Commission 
should grant rehearing to remedy the Order’s error on the calculation of the therm 
savings goal by excluding the transportation customer therms from that calculation.   

 The Order agrees with Staff that Nicor’s exclusion of gas purchased by 
transportation customers is improper.  Staff argues that aside from the sub-section (m) 
exclusion, the Act clearly provides that the basis for computing natural gas savings 
requirements begins with the total amount of gas delivered to retail customers.  
However, Nicor chose to compute its natural gas savings goals based only on the gas 
delivered to retail customers who purchase their gas directly from Nicor (“sales 
customers”) and a portion of retail customers who purchase their gas from alternative 
gas suppliers (“transportation customers”).  Nicor included transportation customers 
enrolled in the Company’s “Customer Select” program, but excluded all other 
transportation customers.   
 

Nicor’s arguments regarding this issue were adequately dealt with in the Order 
and do not warrant rehearing.   
 

Spending Rate Cap 
 

Nicor argues that the Order erroneously increases its budget limit on its Plan by 
adopting Staff’s arbitrary 20% increase under the 2% rate cap.  Nicor maintains that this 
conclusion is in error for several reasons.  First, the 20% adjustment was supported by 
a faulty premise that the base of forecasted revenues should be for 2011 to 2014, 
instead of the 2009 revenues used by Nicor.  Second, the 20% adjustment represents 
an arbitrary adjustment, whereas Nicor’s number is based on actual revenues received.  
Third, the Order’s conclusion to increase the Company’s proposed budget limit by 20% 
is arbitrary and without a sound basis as it relies upon a forecast of Nicor’s total 
revenues and any such forecast of future revenues is highly speculative.   

The Order agrees with Staff’s view of the 2% rate cap in the three year reporting 
period and finds that the Company’s proposed budget should be increased by 20%.  
The Order disagrees that therms delivered to transportation customers should be 
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excluded from the calculation of the natural gas savings goals.  Nicor based the 
calculation on the number of therms delivered to only its bundled retail customers and to 
those customers who have signed up for the Customer Select program, a minority of 
Nicor’s gas deliveries to end use customers purchasing commodity from a third party.  
The Order finds that Nicor’s Plan fails to include a significant portion of transportation 
gas delivered to end use customers for purposes of calculating savings goals, in direct 
contradiction of the directive in Section 8-104(c) to implement energy efficiency 
measures to meet the savings requirements, “which shall be based upon the total 
amount of gas delivered to retail customers, other than the customers described in 
subsection (m) of this Section”.  220 ILCS 5/8-104(c).   

Again, Nicor’s arguments made in its petition for rehearing are essentially the same 
as the arguments presented in earlier briefs.  No purpose would be served in granting 
rehearing on this issue.   

 Calculation of Gas Spending 
 

The AG and ELPC argue that the Commission adopted Staff’s interpretation of 
Section 8-104 to explain how gas efficiency spending amounts should be calculated.  
They argue that this interpretation of Section 8-104 is inconsistent with the plain 
language of the statute, which in no way implies or asserts that the calculation of 
efficiency spending goals and spending shall be different.  According to the AG and 
ELPC, Section 8-104(c) is very clear as to which customers and the gas they use shall 
be excluded in the calculation of savings goals.  They further maintain that the 
Commission’s decision to exclude the large volume transportation customers’ 
commodity amounts dramatically reduced the Company’s available spending levels as 
well as their future achievement of energy efficiency statutory targets.  They conclude 
that the result is the loss of millions of dollars in potential cost-effective efficiency 
programs to benefit customers.   
 

The arguments made in their petition for rehearing are the same as the arguments 
presented in earlier briefs and the request for rehearing on this issue should be denied.   
 

In summation, none of the arguments presented in either petition establish that 
an issue was decided incorrectly or with inadequate information.  I recommend that the 
Commission deny rehearing of both petitions.   
 
 
DK:fs 


