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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION    

AGL Resources, Nicor Inc., and   ) 
Northern Illinois Gas Company   )   
d/b/a Nicor Gas Company      )        

)  Docket No. 11-0046 
Application for Approval of a Reorganization  )  
Pursuant to Section 7-204 of the Illinois  ) 
Public Utilities Act      )   

REPLY BRIEF OF 
THE PEOPLE OF THE STATE OF ILLINOIS AND 

THE CITIZENS UTILITY BOARD 
REGARDING OPERATING AGREEMENT ISSUES

    

Pursuant to Section 200.800 of the Rules of Practice of the Illinois Commerce 

Commission (“Commission” or “ICC”), 83 Ill. Admin. Code 200.830, and the briefing 

schedule established by the Administrative Law Judge (“ALJ”), the People of the State of 

Illinois, through Lisa Madigan, Attorney General of the State of Illinois, (“AG”) and the 

Citizens Utility Board (“CUB”), through its attorney, hereby submit their Reply Brief in the 

above-captioned docket.   

I. INTRODUCTION 

In its Initial Brief related to their proposed Operating Agreement (“OA”), Northern 

Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas”) and AGL Resources Inc. 

(“AGL”), (together, “Joint Applicants”, “JA” or “the Companies”) principally argue three 

points in response to AG/CUB and Staff recommendations that the OA be modified to 

prohibit Nicor Gas’ involvement in the marketing and provision of Gas Line Comfort Guard 
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(“GLCG”):  (1) that  GLCG is a valuable and financially beneficial service for Nicor Gas that 

addresses “the serious dangers posed by gas leaks within a home” by helping to cover 

inspection and repair for leaks located inside the home (JA Brief at 10); (2) because GLCG is 

regulated by the Illinois Department of Insurance, it “is completely outside of the 

Commission’s regulatory jurisdiction.” (Id.); and (3) the Commission should continue to 

permit Nicor Gas’ involvement in the marketing of GLCG because it has permitted it in the 

past (through the approval of prior OAs) and an affiliate of Peoples Gas Light & Coke 

Company offers a similar service.  JA Brief at 11-13.     

As discussed below and in the AG/CUB Initial Brief, the record evidence shows, and 

both Staff and AG/CUB agree, that GLCG is a valueless, overpriced service that has been 

marketed to consumers by both Nicor Gas employees and Nicor affiliate employees in a 

misleading manner, to the significant benefit of Nicor Inc. shareholders.  Contrary to the 

Joint Applicants’ arguments, the Commission has the authority under Article VII of the 

Public Utilities Act (“the Act”) to conclude that any Nicor Gas involvement in the marketing 

and delivery of GLCG to Nicor Gas customers is not in the public interest, and to specifically 

prohibit such involvement in the affiliate service offering.    

The Commission should exercise that authority and modify the proposed Operating 

Agreement in accordance with language proposed by the Commission Staff.  AG/CUB urge 

the Commission to order Nicor Gas to modify the Operating Agreement at issue to eliminate 

any involvement by Nicor Gas in the marketing and provision of Comfort Guard service, as 

well as any solicitation of Nicor Gas customers by an affiliate (IBT) related to GLCG.  In 

addition, in order to protect the public interest, Nicor Gas should be required to inform existing 

customers of certain information about GLCG service, identified in the AG/CUB Initial Brief 



 

5  

and in the Conclusion of this Brief, that would provide them with the facts and data that would 

allow them to make an informed decision on whether to continue to subscribe to GLCG.  

Enrollments in GLCG should be terminated unless the customer affirmatively elects to 

continue the service after the aforementioned factual disclosure by Nicor Gas.  In addition, if a 

customer enrolls in GLCG, a written statement should be mailed with the required disclosures.  

Customers could choose to re-enroll through whatever alternative channels the service was 

offered. 

II. THE COMMISSION HAS THE AUTHORITY UNDER ARTICLE VII OF THE 
PUBLIC UTILITIES ACT TO PROHIBIT ANY NICOR GAS and IBT 
INVOLVEMENT IN THE PROVISION AND MARKETING OF GLCG.  

A. Section 7-101 of the Public Utilities Act Provides the Commission with 
Authority to Prohibit Nicor Gas Involvement in the Provision and Promotion of 
GLCG.   

In its Initial Brief, the Joint Applicants dispute that the Commission has any authority 

to modify the existing Operating Agreement (“OA”) related to the provision of GLCG, 

asserting that “GLCG is regulated by the Illinois Department of Insurance and is completely 

outside of the Commission’s regulatory jurisdiction.”  JA Brief at 10, 20-22.   The Companies 

argue that “the Commission’s jurisdiction does not extend to the terms of the product being 

marketed”, and further opine that Illinois law – with the exception of provisions related to 

alternative retail electric suppliers -- does not allow Commission regulation of competitive and 

non-utility products because the market disciplines those products.  Id. at 14. 1    

                                                

 

1 In an apparent attempt to marginalize the AG/CUB position, the Joint Applicants construct their 
arguments regarding the Commission’s authority to prohibit the marketing of GLCG as a response to the 
Commission Staff only.   AG/CUB witness Effron, like Mr. Sackett, urged the Commission to prohibit 
Nicor Gas from any involvement in the marketing of GLCG.  AG/CUB Ex. 3.0 at 13-14.  Mr. Effron 
concluded:  “Either Nicor Gas employees should be prohibited from soliciting customers for GLCG on 
behalf of Nicor Services or, if the Nicor Gas employees are permitted to be associated with the provision of 
GLCG, then 1) GLCG should be treated as a utility service with its price based on cost of service, and 2) 
fuller disclosure by Nicor Gas employees soliciting GLCG should be required.  As alternatives to treating 
GLCG as a utility service with its price based on cost of service, either the GLCG margin could be treated 
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The Joint Applicants are wrong.  First, included within the petition for approval of the 

merger between the Joint Applicants is a request for approval of the Operating Agreement that 

is the subject of this brief.  Under Section 7-101(3) of the Act, the Commission shall review 

all contractual arrangements between a regulated utility and its affiliates and “(n)o 

management, construction, engineering, supply, financial or similar contract and no contract 

or arrangement for the purchase, sale, lease or exchange of any property or for the furnishing 

of any service, property or thing, hereafter made with any affiliated interest, as hereinbefore 

defined, shall be effective unless it has first been filed with and consented to by the 

Commission… .”  220 ILCS 5/7-101(3).  In addition, the Commission may condition 

approval of an affiliate agreement “in such manner as it may deem necessary to safeguard the 

public interest.”  Id.  Likewise, after investigation and a hearing, that any such contract or 

arrangement is not in the public interest, the Commission may disapprove an affiliate 

contract or arrangement if it concludes that any such contract is not in the public interest.  Id. 

As documented by both AG/CUB witness Effron and Staff witness David Sackett, 

the regulated utility, Nicor Gas, currently provides nearly all of the services associated with 

the provision of GLCG to Nicor Gas customers, including marketing.  See AG/CUB Ex. 

1.0 at 5-13; Staff Ex. 4.0 at 15-56.   Contrary to the Joint Applicants’ position, the 

Commission must ensure that no unlawful cross-subsidization of an unregulated affiliate 

service occurs between companies occurs under Section 7-101 (thereby ensuring “the 

public interest”) and under the statute governing Commission review of merger petitions, 

Section 7-204 of the Act.  220 ILCS 5/7-204(b)(2)(3).   

                                                                                                                                                

 

as a credit to the Nicor Gas utility revenue requirement, or Nicor Services could be required to pay a 
royalty to Nicor Gas as compensation for the competitive advantage attributable to participation by Nicor 
Gas and its employees in providing this product.”  Id.   
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As noted in the AG/CUB Initial Brief, the Commission did just that in a 2002 case 

that examined a similar regulated utility/affiliate service product relationship.  In Docket 

No. 02-0517, Illinois American Water Company (“IAWC”) sought approval from the 

Commission for an amended affiliate agreement pursuant to which IAWC would provide 

certain limited services to its affiliate American Water Resources, Inc. (“AWR”) in 

conjunction with AWR‘s offering a water line protection program (“WLPP”) to IAWC 

customers. The anticipated WLPP was similar to GLCG, in that AWR would cover up to 

a certain dollar value (in that instance, $3000) per occurrence for the repair of leaks 

resulting from normal wear and tear in the customer-owned portion of the water line.  

In its conclusion on this matter, the Commission noted that it was “troubled by the 

lack of any analysis justifying the offering of the WLPP to Illinois rate payers.” (Docket 

No. 02-0517, Order on Reopening, page 16). The Commission went on to state that:  

In the absence of any substantive evidence demonstrating that the WLPP is 
properly priced or is even legitimately necessary, it is not in the public interest to 
allow IAWC to lend its name and assistance in marketing the WLPP to Illinois 
rate payers.   

Id.  The Commission concluded that “the WLPP has not been shown to be in the public 

interest and will not be approved.” Id.  

Like the GLCG offering, the WLPP at issue in ICC Docket No. 02-0517 involved 

an examination of a regulated utility’s involvement in the provision of an insurance 

product offered by an affiliate company.  Like the instant docket, the Commission noted 

in its 02-0517 Order that “(a)lthough much of the discussion in this docket focuses on the 

WLPP, the relief sought by the amended petition is the approval of the amended affiliate 

agreement regardless of the services provided pursuant to it.”  Id. at 4-5.   
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The Joint Applicants claim that this Commission precedent does not apply here 

because the questionable affiliate service had not been rolled out yet, and it was unclear 

whether it would be regulated by the Illinois Department of Insurance.  JA Brief at 36. In 

fact, the evidence in this docket supporting a Commission conclusion that GLCG is not in 

the public interest is even stronger than the evidence the Commission relied on in the 

IAWC case to prohibit the regulated utility’s involvement in the provision of the 

questionable affiliate service, as discussed further below.  In the IAWC case, for 

example, the Order notes that “(s)ince Staff has not reviewed the economic analysis of 

the WLPP, because it is not available, Staff is unable to provide an opinion as to whether 

the service is likely to be beneficial to customers.”   Order on Reopening at 14.  The 

Commission was troubled by the lack of any economic evidence regarding the water 

pipeline protection plan at issue, as well as the lack of information to assess whether the 

program was properly priced or legitimately necessary, yet it still saw fit to prohibit the 

regulated utility’s involvement in the product.  Id.  In the instance case, the record is even 

stronger for Commission prohibition of Nicor Gas involvement in the provision and 

marketing of GLCG, as discussed below.  

1. GLCG Is Not Legitimately Necessary. 

  The record here is replete with uncontroverted evidence that clearly establishes 

the excessive profits generated by the GLCG service for the unregulated affiliate, Nicor 

Services; Nicor Gas’ minimal compensation despite its employees’ material involvement 

in the provision and marketing of the service; and its illegitimacy as a service that 

benefits the public.  For example, as noted in the AG/CUB Initial Brief, based on the 
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responses to AG Data Requests 3.05 and 3.11 (attached to Mr. Effron‘s testimony as 

AG/CUB Exhibits 1.2 and 1.3): 

 
Both Mr. Effron and Mr. Sackett pointed out that in 2008 and 2009, 
GLCG revenues from Nicor Gas customers were in excess of $2 million 
per month, while the actual expenses incurred for repairs were less than 
$50,000 per month. AG/CUB Ex. 1.0 at 7-8; Staff Ex. 2.0 at 44.  

 

Nicor Gas shared none of these profits, as it is reimbursed for services 
provided by its affiliate, Nicor Energy Services Company (“Nicor 
Services”) at cost.  AG/CUB Ex. 1.0 at 5-6.2  

 

Only 63 of nearly 12,000 repairs performed by Nicor Gas field technicians 
in 2009 (GLCG and non-GLCG) had a cost greater than $200. Id. at 16.  

 

Nicor Gas technicians will be available to make any necessary repairs and 
make    them on the spot, irrespective of whether the customer is enrolled 
in GLCG.  Id. at 17. 

 

Over the course of 2009, less than 2% of the Nicor Gas customers enrolled in 
GLCG had repairs performed.  Id. 

 

Approximately three-quarters of (in-home) gas leak repairs performed by 
Nicor Gas field technicians for non-GLCG customers in 2009 were under $50 
(compared with GLCG’s annual cost of about $60).  Id.  

 

The average cost of repairs performed in 2009 by Nicor field technicians for 
non-GLCG customers was about $47.   Id. 

 

Less than 3% of the repairs of gas leaks by Nicor field technicians for non-
GLCG customers in 2009 had a cost in excess of $100.  Id.  

 

The average repair cost per GLCG customer per month in 2009 was less than 
$0.10.   Id.   

Like the utility, IAWC, in Docket No. 02-0517, Nicor failed to provide any 

evidence that GLCG is reasonably priced.  Mr. Effron pointed out that in Staff Data 

Request DAS 2.05, the Company was asked to provide an economic analysis showing 

                                                

 

2 As Staff aptly notes in its Brief, “Nicor Gas does all the work and Nicor Services receives all the profits.”  
Staff Brief at 16.   
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that GLCG (and other products solicited on behalf of Nicor Gas affiliates) is properly 

priced so as not to overcharge Nicor Gas customers. AG/CUB Ex. 1.0 at 15. The 

Company objected and declined to provide such an analysis. While the Commission did 

not specifically state what the standards for proper pricing would be in Docket No. 02-

0517, Mr. Effron testified that the fact that Nicor Services takes in over $2 million per 

month in GLCG charges to Illinois ratepayers but spends less than $50,000 per month on 

actual repairs (under $0.10 per GLCG per customer per month) and realizes pre-tax profit 

margins in excess of 90% would indicate that it is not properly priced.  Id. at 16.  Mr. 

Sackett reached the same conclusion.  Staff Ex. 4.0 at 64. 

Moreover, like the waterline insurance product IAWC was offering, there is no 

evidence in this docket that GLCG is “legitimately necessary.

  

The record evidence, in 

fact, shows it, in fact, is not legitimately necessary.  Mr. Effron testified that he has seen 

no evidence that Nicor Gas customers were at any great risk before GLCG was available, 

that Nicor Gas customers without GLCG are somehow disadvantaged, or that customers 

of gas distribution companies where GLCG (or a similar product) is not available are in 

any way deprived.  Today, customers of Nicor Gas will have gas leaks repaired, by Nicor 

Gas field technicians if they so choose, regardless of whether they are enrolled in GLCG.  

AG/CUB Ex. 1.0 at 12-13. 

2. The OA Agreement Should Be Modified to Prohibit Marketing 
of GLCG by Nicor Gas and IBT Solutions.      

The Joint Applicants opine that Nicor Gas and IBT Solutions (“IBT”), a wholly 

owned subsidiary of Nicor Services, should be permitted to continue their role in 

marketing GLCG to Nicor Gas customers because call center protocol, in place for more 

than a decade, respects Commission rules, such as 83 Ill.Admin.Code Part 550.10,  
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governing affiliate transactions.  JA Brief at 15-17.  The Companies claim that the call 

center scripts “are clear and accurate”, and that customer complaints are reviewed.  Id. at 

22.  The substantial record evidence, in fact, shows otherwise.  While Nicor suggests that 

its call center marketing of GLCG is above-board, the call center scripts (AG/CUB Ex. 

1.1) attempt to convince Nicor Gas customers that without GLCG, they may expose 

themselves to both interrupted gas service and exorbitant costs.  As explained in the 

testimony of AG/CUB witness Effron, Nicor Gas GLCG scripts play upon the role of Nicor 

Gas in providing GLCG.  First, the scripts make a point of stating that any repairs will be 

made by a “certified Nicor technician” and that the $4.95 monthly cost of the program will 

be “conveniently added to your Nicor Gas bill.”  AG/CUB Ex. 1.0 at 10.  In addition, the 

scripts, especially in the “rebuttals” to customers who do not immediately agree to sign up, 

create the distinct, but misleading, impression that without GLCG the Nicor technicians 

will not repair gas leaks.  Id.  

For example, if a caller expresses lack of interest in the program, the call center 

employee cautions the caller to remember that when a customer calls the gas company 

when there is a gas leak emergency:  

… the utility is only legally responsible to make the situation 
safe or make repairs to its own facilities.  What that means is that the 
property owner (such as yourself) may have to find and hire an 
independent contractor to come in, do an inspection, and then make 
the repairs.  That can be expensive, and it could also mean days 
without any gas to heat the home, cook, and so on.  

Now when you enroll in the Gas Line Comfort Program 
today, you won’t have to worry about any of that:   If you ever have 
a gas leak, all you’ll do is make one call to the utility, day or night, 
even on weekends and holidays.  A certified, Nicor technician will 
come out, typically within one hour, and make repairs up to $600 
per incident.  
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Id. (See Appendix A to the AG/CUB Initial Brief).  The call center employee does not 

actually say that the Nicor technician won’t perform the inspections and make any 

necessary repairs if the customer is not enrolled in the GLCG program.  However, by 

stating that without GLCG the customer may have to find and hire an independent 

contractor to perform an inspection and make repairs, but that by enrolling in GLCG the 

customer “won’t have to worry about any of that,” the intent is obviously to create the 

impression that customers who aren’t enrolled in GLCG are on their own in the event of a 

gas leak.  Id. at 10-11.  

The scripted “rebuttal” to a customer willing to assume responsibility for a 

suspected leak is intended to create the same impression:  

You know, what a lot of people really like about this 
program is that if they do have a gas leak emergency at some odd 
hour of the day or night, they won’t have to try to make the repair 
themselves or call an independent contractor to come out and do the 
work.  All they’ll have to do is make just one call to the utility, day 
or night, even on weekends and holidays.  A certified Nicor 
Technician will then come out within an hour and often make the 
repair on the spot, up to $600 per incident—typically at no 
additional cost to them.  

Since gas leaks have the potential to be catastrophic, some 
people … simply feel more secure knowing that a Nicor technician, 
with specialized training and equipment will be performing the 
work.  

Id. (See Appendix A to this Brief.)  Again, there is no explicit statement that the Nicor 

technician will make the necessary repairs only if the customer is enrolled in GLCG.  

However, by implying that with GLCG customers avoid the necessity of having to make 

the repairs themselves or to find someone to make the repairs but won’t have to do so with 

GLCG, that is clearly the impression that is created.  The script does not explain to 

customers that even if they are not enrolled in Comfort Guard, the Nicor technician 
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responding to the call would be available to make any necessary repairs.  Id.  Nicor witness  

Agustin Ros agreed that it is possible that a customer would infer from the information 

provided in the Nicor Gas CSR scripts that that the only way to get a Nicor Gas employee 

to check for potentially dangerous conditions or repair services inside the home would be 

to subscribe to GLCG.  Tr. at 272.  

As noted by Staff in its Brief, Nicor Gas initially denied it provides inspections of 

dangerous connectors for its customers.  Staff Brief at 17; Nicor Gas Ex. 2.0 at 44.  In its 

surrebuttal testimony, however, Nicor Gas witness Gerald O’Connor acknowledged that he 

was mistaken about this fact (Nicor Gas Ex. 5.0 at 22), and confirmed that Nicor Gas 

customers who do not purchase GLCG can get inspections performed by Nicor Gas just as 

GLCG customers can.  See also AG/CUB Ex. 1.0 at 12-13.  Indeed, a policy of refusing to 

allow its qualified field technicians to repair leaks for customers not enrolled in GLCG 

would be inconsistent with the Company’s obligation as a regulated utility to provide safe 

and reliable service.   

The scripts in evidence demonstrate the misleading nature of the Nicor Gas and IBT 

marketing practices. As noted above, customers are left with the impression that to not 

purchase GLCG is to take an unreasonable risk involving danger, potential interruptions in 

service and exorbitant expense. Nicor witness Gerald O’Connor testified, too, that the 

Stipulation agreed to by the Joint Applicants and Staff in no way modifies these misleading 

scripts.  Tr. at 195.    

The Joint Applicants also argue that the OA, including its provisioning of GLCG by 

utility call center personnel, is appropriate because Nicor Gas is receiving a fair and 

equitable recovery of costs it incurs in providing resources to Nicor Services.  JA Brief at 
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16, citing Nicor Gas Ex. 1.0 at 10.  The Joint Applicants claim that ratepayers actually 

benefit under the current arrangement, because Nicor Gas’ costs of operating the call center 

are reduced.  JA Brief at 17.  This conclusion is based on the Joint Applicants’ claim that 

“the staffing level at the call center is no more than what is needed to support the operation 

of the utility and any call center work for Nicor Services generate revenue that covers costs 

that would otherwise be borne by ratepayers for the same level of call center staffing.”  Id.   

This theory is only true, however, if the Company’s actual staffing levels are based 

only on personnel needs associated with gas company business and not also the time 

associated with customer service representatives marketing GLCG.  The Joint Applicants 

claim that they do not man the call center for expected sale solicitation activity, (Tr. at 242-

3), but Mr. O’Connor admitted under cross-examination that when the utility reviews call 

duration to determining staffing, it does not distinguish between time spent on utility-

related business and GLCG solicitation: 

Q When Nicor Gas determines its staffing based on the 
anticipated call volume, as you described, is call duration 
part of that calculation?  

A Yes.  

Q Okay. And isn't it self-evident that call duration would be 
longer if an additional subject, i.e., the selling of an 
additional product, were injected into the call?  

A Yes.  

Tr. at 261-262.  This undermines the basis for the Joint Applicants’ perceived ratepayer 

benefit, and in fact reveals that the utility may not be considering the full extent of the cost 

of soliciting for GLCG, to the detriment of ratepayers.   
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Nicor argues that preventing Nicor Gas call center personnel from marketing 

GLCG will “eliminate entirely the opportunity for Nicor Gas’ customers to hear about 

affiliate products and services during any customer service phone call.”  JA Brief at 12.  

Nicor perfectly makes AG/CUB’s point.  Since no competitor offering a similar gas 

insurance product has the unbridled access to Nicor’s utility customers in the same way, or 

the “opportunity” to inform utility customers calling about utility service about its 

unregulated product, the Joint Applicants would merely be put on a level playing field with 

their competitors under Staff’s and AG/CUB’s recommendations.  Similarly, the Joint 

Applicants’ claims that GLCG provides a “valuable public safety feature by addressing the 

serious dangers posed by gas leaks within a home due to faulty brass connectors and 

damage to internal gas piping” ring hollow, considering Nicor Gas employees provide this 

same service to customers who do not subscribe to GLCG, and any similar competitive 

offering could provide the same “valuable” service.  JA Brief at 10.  Under the Joint 

Applicants’ rationale, the only fair approach would be to allow utility customers to hear 

about any and every gas line insurance product available.  Such a result is absurd.  Instead, 

Nicor Gas should be prohibited from taking advantage of this unparalleled opportunity to 

sell an unregulated product in a misleading manner to captive utility customers, who call 

for assistance with utility service.  

The Joint Applicants’ insistence that informing customers when the utility portion 

of the call ends and giving customers the choice as to whether they wish to hear about 

affiliate products (Tr. at 194: 4-8; JA Brief at 23), fixes any inherent problems with the 

utility marketing GLCG is not enough to satisfy the public interest standard of Section 7-

101 or eliminate concerns relative to affiliate cross-subsidization inherent in Section 7-



 

16  

204(b)(2) and (3).  Mr. O’Connor on cross-examination testified that the Joint Applicants’ 

proposed language in 2.2(e) of the proposed OA, which assumes customers are informed 

about the transition to a discussion of unregulated affiliate products, does not include any 

changes in the particular scripts that Nicor Gas customer service representatives would be 

following when they market these affiliate services.  Tr. at 195.  Thus, the proposed 

modification to the OA does not provide the Commission or the parties to this proceeding 

with any basis to conclude that the suggested approach will avoid the customer confusion 

inherent in Nicor Gas’ marketing of GLCG.  In fact, CUB/AG have no confidence that this 

relatively minor change – even if implemented appropriately – would alleviate the harm 

described above and in the AG/CUB Initial Brief if Nicor Gas and its affiliate are permitted 

to marketing GLCG to Nicor Gas customers.  This delineation in the script does nothing to 

change the fact that the marketing and solicitation of a valueless service to captive Nicor 

Gas customers would continue – a result that is clearly not in the public interest.   

In sum, contrary to the Joint Applicants’ position, the Commission has the 

authority – as aptly demonstrated in Docket No. 02-0517 – to prohibit a regulated 

monopoly from participating in the provision and promotion of an affiliate service of 

questionable customer value under Section 7-101(3) of the Act.   The substantial 

evidence in the record shows that GLCG is not a legitimate service, and that it is 

marketed in a misleading manner by Nicor Gas and affiliate customer service 

representatives to unwitting Nicor Gas customers.  The Commission should exercise its 

authority under Section 7-101 of the Act and affirmatively prohibit Nicor Gas from 

participating in the provision and marketing of GLCG, and require the Joint Applicants to 

modify their Operating Agreement to preclude Nicor Gas’s involvement in such activity.   
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B. Nicor Gas’s Involvement in the Provision and Marketing of GLCG Is 
Unlawful Under Section 7-204(b)(2)and (3) of the Act.    

As noted in the AG/CUB Initial Brief, the Commission is obligated under Section 

7-204(b), as a part of this merger petition proceeding, to find that:  

…(2) the proposed reorganization will not result in the unjustified subsidization 
of non-utility activities by the utility or its customers;   

(3) costs and facilities are fairly and reasonably allocated between utility and non-
utility activities in such a manner that the Commission may identify those costs 
and facilities which are properly included by the utility for ratemaking purposes;      

220 ILCS 5/7-204(b).  In their Brief, the Joint Applicants argue that the OA does not 

result in the unjustified subsidization of non-utility activities by the utility or its 

customers, and that Nicor Gas ratepayers benefit under the current GLCG arrangement, 

which the companies seek to continue under the Proposed Operating Agreement, because 

“Nicor Gas’ costs of operating the call center are reduced.”  JA Brief at 17, 19.  There is 

substantial evidence in the record to show that rather than benefitting from its provision 

and marketing of GLCG, Nicor Gas is, in fact, subsidizing GLCG, to the benefit of Nicor 

Inc. shareholders, in violation of these sections of the Act.    

Staff witness David Sackett testified that Nicor Gas-provided services allow Nicor 

Services, the affiliate, to provide GLCG at a much higher price than Nicor Gas would be 

allowed to charge for the same service.  Staff Ex. 4.0 at 64; Staff Brief at 23.  AG/CUB 

witness Effron, along with Mr. Sackett, provided uncontroverted evidence that GLCG is 

exceptionally profitable for the affiliate Nicor Services, with profit margins in excess of 

90% in 2008 and 2009.  AG/CUB Ex. 1.0 at 7.  One of the reasons the service is so 

profitable is that Nicor Gas is reimbursed by Nicor Services at cost for services performed.  
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Because few customers ever need GLCG services -- over the course of 2009, less than 2% 

of the Nicor Gas customers enrolled in GLCG had repairs performed -- revenues from 

Nicor Gas customers were in excess of $2 million per month, while the actual expenses 

incurred for repairs were less than $50,000 per month.  Id. at 7-8.  Nicor Gas does not share 

in these profits.  As noted by Mr. Effron: 

Although Nicor Gas solicits customers, makes the actual repairs, and bills the 
customers, GLCG is treated as a non-utility product offered by Nicor Services, an 
affiliate of Nicor Gas.  Thus, all of the GLCG revenues in excess of expenses go to 
Nicor Services, and ultimately to Nicor, Inc. shareholders rather than going to 
reduce the utility revenue requirement of Nicor Gas.  

Id. at 8.  

The uncontroverted evidence further shows:   

 

Approximately three-quarters of gas leak repairs performed by Nicor Gas 
field technicians for non-GLCG customers in 2009 were under $50.  

 

The average cost of repairs performed in 2009 by Nicor field technicians for 
non-GLCG customers was about $47.  

 

Less than 3% of the repairs of gas leaks by Nicor field technicians for non-
GLCG customers in 2009 had a cost in excess of $100.  

 

The average repair cost per GLCG customer per month in 2009 was less 
than $0.10.  

Id. at 17.  Based on the facts that Nicor Services takes in over $2 million per month in 

GLCG charges to Illinois ratepayers but spends less than $50,000 per month on actual 

repairs (under $0.10 per GLCG per customer per month) and realizes pre-tax profit margins 

in excess of 90%, Mr. Effron concluded that GLCG is not properly priced.  Id. at 16.  

Rather than the $4.95 currently charged by Nicor Services for GLCG, Mr. Effron 
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concluded that based on the available evidence regarding the identified costs of providing 

this service, an appropriate price would be approximately $0.30 per month.  Id. at 19.  

All this is to say that the Joint Applicants’ claim that Nicor Gas and its customers 

“benefit” from the Company’s provision of the service in any way, including the 

marketing of the service, is simply not credible and belied by the record evidence.      

C. The Joint Applicants’ Claim that the Commission Lacks Authority to 
Review “Affiliate Products” Should Be Rejected.   

Citing the case of Peoples Energy Corp. v. Illinois Commerce Comm’n, 142 

Ill.App.3d 917, 923 (1st Dist. 1986), the Joint Applicants argue that Staff and AG/CUB’s 

efforts to “regulate GLCG is unlawful.”  JA Brief at 20.  This argument misses the mark for 

a couple of reasons.  

First, the citation to the Peoples Energy case is not on point.  In the case, Peoples 

Energy, the holding company, approved a corporate reorganization that would result in 

separating its two public utility subsidiaries, Peoples Gas and North Shore Gas, from its 

other subsidiaries.  Under the reorganization, Peoples Energy would continue as the 

holding company for the two public utility subsidiaries, and MidCon, a newly formed, 

wholly-owned subsidiary of Peoples Energy, would become a separate holding company, 

owning the outstanding common stock of the other subsidiaries then owned by Peoples 

Energy.  Peoples Energy, 142 Ill.App.3d at 921.  The Illinois Commerce Commission 

entered a citation ordering Peoples Energy and the utilities to appear and show cause why 

the divestiture was not subject to Commission jurisdiction.  The petitioners went to circuit 

court challenging the Commission’s order, seeking preliminary and permanent injunctive 

relief and a declaratory judgment prohibiting the Commission from interfering with the 
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reorganization.  In a separate action, the Commission in circuit court sought to enjoin the 

consummation of the reorganization.  The circuit court denied all relief requested by the 

Commission and other intervenors, and the Commission appealed.  Id.    

In affirming the circuit court decision, the First District Appellate Court specifically 

noted that the actions of the holding companies did not fall within the jurisdiction of the 

Commission because it had never treated Peoples Energy as a public utility and, most 

relevant to the case at hand, “(t)here were no transactions relative to the reorganization 

which involved Peoples Gas and North Shore.”  Id. at 929.  The Court specifically noted 

that no stock or any assets of the operating utilities were transferred.  The Court held:  

“Therefore, the trial court properly determined that the Commission lacked jurisdiction 

over the reorganization because Peoples Energy is not a public utility and could not have 

been an affiliated interest in regard to the reorganization because the only other party 

involved, MidCon, is not itself a public utility.”    

In this docket, unlike the Peoples Energy fact pattern, the Commission is charged 

with examining, pursuant to the Joint Applicants petition, a corporate reorganization 

involving the merger of Nicor Gas, the utility, and its holding company, Nicor Inc. with 

AGL Resources.  That merger includes the request for approval of an OA that as proposed 

permits the regulated utility, Nicor Gas, to be significantly involved in the marketing of 

GLCG, an unregulated affiliate service.  Here, the Commission has authority, both under 

sections 7-101 and 7-204 of the Act to ensure that the provisions of the OA, and the 

services and activities involving the regulated utility permitted by the OA, are in the public 

interest and do not result in unlawful subsidization of unregulated affiliate services by the 

regulated utility and its customers.   
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The Companies’ claim that only the provisions of Illinois Service Contract Act 

govern the terms of GLCG, as regulated by the Illinois Department of Insurance, are 

equally specious.  As noted above, Article VII of the Public Utilities Act mandates that the 

Commission oversee affiliate transactions involving or affecting public utilities rates and 

services.  The Joint Applicants observation that “there has been no showing here that the  

Department of Insurance has ever taken any enforcement action with respect the (sic) 

GLCG product” (JA Brief at 21) is irrelevant to the Commission’s obligation under the Act 

to ensure that unlawful cross-subsidization of affiliate activities by a public utility and its 

ratepayers does not occur, and that the Commission condition approval of an affiliate 

agreement “in such manner as it may deem necessary to safeguard the public interest.”  

220 ILCS 5/7-204(b)(2)(3), 7-101(3). 

III. THE STIPULATION BETWEEN THE JOINT APPLICANTS AND 
RESA/IBS DOES NOT RESOLVE COMPETITIVE ISSUES RAISED BY AG/CUB 
AND STAFF.   

The Stipulation entered into between the Joint Applicants and RESA provided for 

certain commitments on the part of the Companies in exchange for RESA and IGS 

withdrawing their testimony in the instant docket.  The commitments made in the 

Settlement Agreement between those parties, however, did not address the issues still in 

controversy regarding the Joint Applicants’ OA.  Namely, there is nothing in the Settlement 

Agreement that explicitly addresses the issue of whether Nicor Gas employees should be 

allowed to continue soliciting for GLCG or other affiliate products.   

It is not surprising that neither RESA nor IGS would seek to include commitments 

regarding GLCG, considering neither RESA nor IGS currently markets any insurance-type 

product in Nicor Gas’ service area.  Instead, the commitments made by the Joint Applicants  
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in exchange for RESA and IGS withdrawing their testimony fall in two general categories 

having nothing to do with GLCG: Purchase of Receivables Legislation/Tariff and 

Operational Changes in Nicor Gas Transportation of Customer-owned Gas Programs.  It is 

fair to conclude from the commitments in the Settlement Agreement that RESA and IGS 

were primarily concerned with their position as Retail Alternative Gas Suppliers rather than 

competitors of natural gas insurance products.  Nothing in that Stipulation addresses the 

issues raised by AG-CUB and Staff with regard to the adverse competitive impact and the 

resulting harm on consumers of Nicor Gas’ involvement in the provisioning of GLCG.  

Thus, the Commission should not regard this Stipulation as evidence of the competitive 

nature of GLCG or the propriety of Nicor Gas’ involvement in the marketing of it.  As 

noted in the AG/CUB Initial Brief, there is no identifiable competition for GLCG in the 

Nicor Gas service territory.  See AG/CUB Brief at 25-27. 

IV. THE AG/CUB PRIMARY RECOMMENDATION IS FOR THE 
COMMISSION TO UNEQUIVOCALLY PROHIBIT NICOR GAS FROM THE 
MARKETING OR PROVISION OF GLCG.   

In its Initial Brief, the Joint Applicants suggest that Mr. Effron’s alternative 

recommendations exceed the Commission’s jurisdiction. JA Brief at 3.  Mr. Effron 

primarily recommended that Nicor Gas should not be allowed to continue the anti-

competitive practice of using its call center employees to solicit for Nicor Services 

unregulated GLCG service using its unique and unparalleled access to captive utility 

customers.  AG/CUB Ex. 1.0 at. 13-14.  If AG/CUB’s (and Staff’s) primary 

recommendations are rejected, Mr. Effron provided alternative remedies to address the 

anti-competitive, unfair marketing of GLCG and its unreasonably inflated price tag.   
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Contrary to the Joint Applicants’ claims, there is nothing unlawful about this 

recommendation.  The substantial evidence in the record shows that GLCG is excessively 

priced, exceptionally profitable and that all principal services associated with the provision 

of GLCG are provided by Nicor Gas employees.  As noted above, there is substantial 

evidence in the record to show that rather than benefitting from its provision and 

marketing of GLCG, Nicor Gas is, in fact, subsidizing GLCG, to the benefit of Nicor Inc. 

shareholders, in violation of these sections of the Act.  Mr. Effron’s recommendations to 

1) repackage and re-price GLCG as a regulated service or 2) require the affiliate to 

compensate Nicor Gas for lending its name and assistance in the marketing of GLCG to 

Illinois ratepayers, are provided as an alternative to the prohibition on Nicor Gas 

involvement in GLCG.  AG/CUB Ex. 1.0 at 19.  AG/CUB’s alternative recommendations 

need not be considered, however, if the Commission prohibits Nicor Gas from having any 

involvement in the provisioning or marketing of GLCG.    

Mr. Effron based his recommendation on the overwhelming evidence in this record 

that demonstrates the utility’s inextricable involvement in GLCG, the competitive 

advantages Nicor Gas’ involvement bestows upon Nicor Services, and the exceptional 

profitability of the service – profits that inure to the unregulated affiliate rather than going 

to reduce the utility revenue requirement of Nicor Gas.    

As Staff similarly pointed out in its Initial Brief, “GLCG is an affiliate product that 

is sold, billed and serviced by Nicor Gas; Nicor Gas does the work and Nicor Services 

receives all the profits.”  Staff Initial Brief at 16.  On this basis, Mr. Effron recommended 

that either the revenues of GLCG be credited to the utility’s bottom line or the product be 

priced at cost.  AG/CUB Ex. 1.0 at 13-14.  He testified that Commission regulation of the 
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price of GLCG is appropriate because any program that involves the gas distribution 

utility in the repair of gas leaks can be deemed to be a function of providing utility 

service.  AG/CUB Ex. 1.0 at 18.    

Mr. Effron provided further alternatives for the Commission to consider; namely, 

that the GLCG margin could be treated as a credit to the Nicor Gas utility revenue 

requirement, or Nicor Services could be required to pay a royalty to Nicor Gas as 

compensation for the competitive advantage to Nicor Services created by the participation 

of Nicor Gas in the provision of this product.  AG/CUB Ex. 1.0 at 4.  These remedies are 

appropriate if Nicor Gas is allowed to continue its participation in the marketing or 

provision of GLCG.  The fact that the Joint Applicants’ proposed OA no longer provides 

for the utility to participate in repair services for GLCG customers does not lessen the 

harmful effect of or the misleading nature of the marketing of GLCG by utility call center 

personnel.  However, if AG/CUB’s and Staff’s primary recommendation is adopted, the 

Commission need not consider these alternative remedies. 

IV.  THE COMMISSION MUST DETERMINE THAT THE OPERATING 
AGREEMENT MEETS THE APPLICABLE LEGAL STANDARDS ON THIS 
RECORD.      

One of the prevailing themes in Nicor Gas’ Initial Brief is that, simply by virtue of 

the fact that the Commission approved the existing Nicor Gas OA in 2001, which was 

substantially similar to the OA being proposed in this proceeding, the OA has been 

demonstrated to be in the public interest and cannot now be challenged.  JA Initial Brief at 

3, 15-16.  Nicor misses the mark for several reasons.    

First, all parties agree that the Commission explicitly required the initiation of a 

docket to address issues raised by Staff in Nicor Gas’ 2008 rate proceeding regarding JA’s 
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OA, including the utility’s marketing of GLCG (ICC Docket No. 08-0363).  JA Brief at 5; 

Staff Brief at 1; AG/CUB Brief at 3.  The Order in that docket required Nicor Gas to file a 

petition for re-approval of its current Operating Agreement.  See. Docket No. 08-0363, 

Order of March 25, 2009 at 181-84 (“2008 Rate Case Order”).  In doing so, the 

Commission was well within its authority under the guiding provisions of law.  As 

discussed earlier in this Brief, Section 7-101(3) provides that the Commission may 

condition its approval of an affiliate operating agreement “in a manner as it may deem 

necessary to safeguard the public interest.”  The section further provides that, “[i]f it be 

found by the Commission, after investigation and a hearing, that any such contract or 

arrangement is not in the public interest, the Commission may disapprove such contract or 

arrangement.”  220 ILCS 5/7-101(3).  Nothing in the PUA states, provides or implies that 

the Commission only has one shot at approving an affiliate agreement, and can never 

revisit such agreement when approved.  In addition to the Commission’s general authority 

to review OAs under 7-101(3), and the specific directive provided in Docket 08-0363, the 

Commission also has the authority to review any affiliate agreements in a merger 

proceeding.  Under Section 7-204A(a) of the PUA, the Joint Applicants must attain explicit 

Commission approval of its application, which includes all affiliate agreements.  220ILCS 

5/7-204A(a).  Thus, the Commission has ample authority under which to review, consider 

and condition JA’s OA in a way that satisfies the requirements of the Act.  And, as noted 

above, Section 7-204(b)(2) and (3) require the Commission to ensure that the proposed 

reorganization will not result in the unjustified subsidization of non-utility activities by 

the utility or its customers, and that costs and facilities are fairly and reasonably allocated 

between utility and non-utility activities. 
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Second, it is well-established law that Commission decisions are not res judicata.  

Mississippi River Fuel Corp. v. Illinois Commerce Comm’n, 1 Ill. 2d 509 (1953) at 513.  

The Commission is free to review and reconsider the Joint Applicants’ proposed OA based 

on the record evidence presented in this proceeding.  In fact, the Commission has both the 

authority and a legal duty to change its position when the evidence requires it.  See ICC 

Docket No. 07-0566, Order of September 11, 2008 at 24.  If the evidence demonstrates that 

provisions in the Joint Applicants’ OA are contrary to the public interest – and this record 

does – then the Commission has the authority to condition the OA, as discussed above.  

Additionally, as Staff points out, the Commission has not explicitly considered the issues of 

solicitation, repairs or billing of GLCG, as it has in this docket.  Staff Brief at 17.   

Third, Nicor’s claim that GLCG has established a good track record that cannot 

now be challenged, (JA Initial Brief at 15-18), flies in the face of the overwhelming expert 

testimony in this proceeding declaring the misleading nature of the marketing of GLCG, 

and the fact that it is over-priced and not legitimately necessary.  AG/CUB Ex. 1.0 at 16.  

Nicor’s attempt to demonstrate the product’s value by pointing to supposedly low 

complaint rates is seriously undercut by the testimony showing that complaint rates are 

meaningless when customers have insufficient or incorrect information on which to 

determine the product’s true value.  AG/CUB Ex. 2.0 at 6; Staff Ex. at 54-55.  If 

customers lack the information necessary to evaluate the price of a product in relation to 

its true value, they are unlikely to register complaints about that product.  Id.  In fact, JA 

witness Dr. Ros agreed and testified that “the more information a consumer has, the 

better the decision is.”  Tr. at 267.   
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Moreover, ALJ Gilbert, during cross-examination, questioned the validity of 

Nicor Gas witness O’Connor’s comparison of complaints relating to Customer Select 

alternative retail gas supplier program and those relating to GLCG: 

A comparison of complaints with, on the one hand, a 
service that is actively reaching the customer in a tangible 
way, i.e., gas flowing into the home, and on the other hand 
a complaint for a form of insurance that may not be 
actively experienced by the customer at any time during the 
year is something of a loaded comparison, is it not?  

Tr. at 222: 7-14.  While attempting to justify his comparison by claiming customers are 

billed for both services each month, Mr. O’Connor did agree with ALJ Gilbert that, if 

GLCG remains in place and there is never an inspection, the customer is “pretty much 

unaware in any active way of that product.”  Tr. at 223: 2-11.  This is further evidence 

that the complaint rate is not indicative of customer satisfaction of GLCG.  

In further support of its general argument that the Commission cannot challenge the 

provisioning of GLCG, Nicor Gas points to the existence of Peoples Gas Light and Coke 

Company (“PGL”) Pipeline Protection Program (“PPP”), which is a similar service to 

GLCG.  In its Initial Brief, the Joint Applicants claim that the Commission has considered 

and approved Peoples Gas/North Shore Gas Company affiliate agreements in several 

dockets since the Integrys merger and has not prohibited Peoples Gas from providing 

support services for PPP.  JA Brief at 18.  Nicor Gas witness O’Connor claims that Peoples 

Gas provides support services for PPP that are quite similar to those that Nicor Gas 

provides for GLCG, i.e. sales solicitation, repairs and billing.  Nicor Gas Ex. 5.0 at 21.  On 

cross-examination, however, Mr. O’Connor admitted that he has not reviewed the customer 

service representative scripts used by People Gas or any of its affiliates or subcontractors to 

market the PPP.  Tr. at 205, 229.  Nor has Mr. O’Connor gone to the People Gas web site 



 

28  

to review how that service is marketed.  Id.  In fact, the Commission has little to no basis 

on which to compare the offerings of GLCG and PPP based on this record.  Nonetheless, 

the existence of PGL’s PPP is wholly irrelevant to the Commission’s determinations in this 

proceeding, which must be based on this record.  220 ILCS 5/10-103; Bus. & Prof. People 

for the Pub. Interest v. Illinois Commerce Comm’n, 136 Ill. 2d 192, 227 (1989). 

VI. CONCLUSION   

Wherefore, in accordance with the arguments presented in this Brief and the 

AG/CUB Initial Brief, the People of the State of Illinois and the Citizens Utility Board 

urge the Commission to order Nicor Gas to modify the Operating Agreement at issue to 

eliminate any involvement by Nicor Gas in the marketing and provision of Comfort Guard 

service.  This would necessarily preclude the solicitation of customers for GLCG by both 

Nicor Gas and IBT customer service representatives.  In addition, Nicor Gas should be 

required to inform existing customers of certain facts about GLCG service, identified in the 

AG/CUB Initial Brief (pp. 27-29), that would provide them with the facts and data that 

would allow them to make an informed decision on whether to enroll in GLCG, and 

misleading statements like those quoted above should be prohibited.  Current enrollments 

in GLCG should be terminated unless the customer affirmatively elects to continue the 

service after the aforementioned factual disclosure by Nicor Gas.  In addition, once a 

customer enrolls in GLCG, a written statement should be mailed with the required 

disclosures.  Customers could choose to re-enroll through whatever alternative channels the 

service was offered.  

Should the Commission permit Nicor Gas to continue to provide GLCG services in 

any form, including marketing, then the Commission should (1) treat GLCG as a utility 
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service with its price based on cost of service and significantly lower its price, and (2) 

require Nicor Gas employees to more fully disclose to customers at the time of marketing 

the service certain facts related to GLCG, as discussed above.  As alternatives to treating 

GLCG as a utility service with its price based on cost of service, the GLCG margin could 

be treated as a credit to the Nicor Gas utility revenue requirement, or Nicor Services should 

be required to pay a royalty to Nicor Gas as compensation for the competitive advantage 

attributable to participation by Nicor Gas and its employees in providing this product.            

Respectfully submitted,  

THE PEOPLE OF THE STATE OF 
ILLINOIS 
By Lisa Madigan, Attorney General  
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