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MEMORANDUM__________________________________________________ 
 

TO:    The Commission 

FROM: Glennon Dolan, Claudia E. Sainsot and Sonya Teague, 
Administrative Law Judges 

DATE:   June 30, 2011 

SUBJECT:  Commonwealth Edison Company, (―ComEd‖) Proposed 
General Increase in rates (tariffs filed June 1, 2010) 

Petitions for Rehearing filed by the Commonwealth Edison 
Company, the City of Chicago, the Illinois Industrial Energy 
Consumers, the Illinois Attorney General, the Citizens Utility 
Board, and the Coalition to Request Equitable Allocation of 
Costs Together   

 
RECOMMENDATION: Deny Rehearing. 

 

Background 

The Public Utilities Act provides, in pertinent part, that:  
 

Within 30 days after the service of any . . . order or decision of the 
Commission any party to the action or proceeding may apply for a 
rehearing in respect to any matter determined in said action or proceeding 
and specified in the application for rehearing.   

 
(220 ILCS 5/10-113).  This statute further provides that the Commission shall receive 
and consider such application and it ―shall grant or deny such application in whole or in 
part within 20 days from the date of the receipt thereof by the Commission.‖  (Id.).  
Further, no appeal is allowed from any order or decision ―unless and until an application 
for a rehearing thereof shall first have been filed with and finally disposed of by the 
Commission.‖  Therefore, no party can appeal a Commission order without filing an 
application for rehearing.  (Id.).  Additionally, Applications for rehearing must state with 
specificity the issues for which rehearing is sought.  (83 Ill. Adm. Code 200.880(b)).   
This Commission issued a final Order in this docket on May 24, 2011.  Commonwealth 
Edison Company, the City of Chicago, the Illinois Industrial Energy Consumers, the 
Illinois Attorney General, the Citizens Utility Board, and the Coalition to Request 
Equitable Allocation of Costs Together timely filed Applications for Rehearing on June 
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23, 2011.  Below is a summary of the arguments presented, on an Application-by-
Application (as opposed to by issue) basis.   
 
ComEd’s Application for Rehearing   
 

2010 Wages and Salaries Adjustment (pp. 2-3) 
 
ComEd argues that the Order has a $3,691,000 mathematical mistake regarding 

its 2010 wages and salaries pro forma adjustment. ComEd states that this occurred 
because, allegedly, Staff did not take this into account that this was already deducted 
(Staff‘s amount was adopted on this issue).  In fact, however, this amount was the 
subject of ComEd‘s legal argument, and not a math error.  That argument was that 
Staff‘s proposal and the AG/CUB proposal should be rejected because the figure that 
ComEd placed in its revenue requirement represented a $3,691,000 decrease in wages 
and salaries.   
 

ComEd‘s proposal was rejected, however, as it was determined to be inaccurate.  
Also, the testimony ComEd cited as a basis for this argument lacked any evidentiary 
foundation.  In its Application for Rehearing, ComEd cites Commonwealth Edison 
Company v. Illinois Commerce Comm., 322 Ill. App. 3d 846, 849 (2nd Dist. 2001) for the 
proposition that it is error to reject rate base items because they were supported only by 
sworn testimony.  However, the issue regarding the testimony here is not whether 
documentary evidence versus testimony suffices, which was the case in 
Commonwealth Edison.  Rather, it is what the law regarding evidence requires.  ComEd 
cites no law indicating it is not required to follow law regarding laying the requisite 
evidentiary foundation in order to have its testimony be deemed to be admissible and 
probative.  Therefore, Commonwealth Edison does not concern the issue at bar.  No 
purpose would be served by granting rehearing on this issue.  Rehearing should be 
denied.   

 
Intangible Plant Amortization Expense 

 
On pp. 4-5 of its Application for Rehearing, ComEd contends that a mathematical 

error occurred in the calculation of the Intangible Plant amortization expense.  
Specifically, ComEd argues that the Order, at p. 115, included Intangible Plant 
amortization expense in 2010 for an additional 10 months of amortization-related plant 
that was added in late 2009. However, in fact, the Order does not include the 2009 
amortization-related plant.  Therefore, no mathematical error occurred and rehearing on 
this issue is not warranted.   

 
Clarification of the Commission’s Directions 

 
On pp. 6-8 of ComEd‘s Application for Rehearing, it asks this Commission to 

modify the language in some of the directives in the final Order that require it to do 
certain things before filing its next rate case.  Specifically, ComEd contends that there 



10-0467 

3 

 

could be a specified time deadline regarding these directives, but, the time deadline 
would not be linked with the filing of the next rate case.   
 

This argument ignores the fact that without compliance with these directives, this 
Commission will not have a complete record in the next rate case.  Also, in some 
instances, the directives merely require ComEd to do what it was required to do in 
previous Commission proceedings, such as the Rate Design Investigation docket.  
These directives should not be altered and rehearing should not be granted on this 
issue.   

 
Pro Forma Plant Additions 

 
On pp. 8-12 of its Application for Rehearing, ComEd asserts that exclusion of 

capital investments that it claims it will make between January 1, 2011 and June 320, 
2011 was erroneous, as the Order applied the wrong standard to pro forma plant 
additions.  According to ComEd, the fact that individual work items evolve over time 
does not undermine the fact that these items are known and measurable.  It contends 
that the law does not require that every work item must be ―identified and supported‖ as 
certain to occur.  Also, it continues, both the law of evidence and of ratemaking 
recognize and allow the use of summary data and compilations in this circumstance.   
 

This argument was thoroughly discussed and rejected in the final Order at 6-17.  
As was stated therein, ComEd chose to use a historical test year, which requires 
that:‖Any proposed known and measurable adjustment to the test year shall be 
individually identified and supported in the direct testimony of the utility.‖  (83 Ill. Adm. 
Code 287.40).  The Order makes it clear that, with the exception of certain discreet 
projects, ComEd‘s evidence regarding the projects in this time period lacked specificity, 
or, it was in a state of change.  Rehearing is not warranted on this issue.   
 

ComEd also claims that it now can substantiate these capital investments with 
evidence and seeks rehearing on that basis.  It states that it can now ―submit specific 
evidence‖ of these assets.  It argues that this is ―new evidence.‖  However, ComEd 
does not state why it could not present this ―specific evidence‖ at the evidentiary 
hearing.  It should be pointed out that ComEd initiated this proceeding.  It would have 
been a simple matter to wait until it was a certainty that the proper evidence could be 
gathered before filing.  Granting rehearing on this issue would only create precedent for 
utilities in the future to ask for rehearing when they do not meet their burden of proof.  
Rehearing should be denied on this issue.   

 
Cost of the 2005 Pension Contribution 

 
According to ComEd, the Order improperly approves Staff‘s proposed 

disallowance of 25%, or $6.329 million, of ComEd‘s $25.078 million recovery related to 
its $803 million 2005 pension contribution.  Order at 98.  The Order states that this 
adjustment is a proper reflection and application of ―hypothetical Alternative 3 identified 



10-0467 

4 

 

in Docket No. 05-0597 (Order on Rehearing),‖ and that ―ComEd has not presented 
sufficient evidence to show that this regulatory debit has not diminished as the 
underlying debt matures.‖  Id.  ComEd states that this disallowance should be 
eliminated on rehearing because it is based on assumptions that have no evidentiary 
support in the record and are in fact contrary to reality.  It further asserts that the 
adjustment is inconsistent with prior Commission decisions on this subject and is 
otherwise unlawful. 

 
In support of its argument, the Company states that the regulatory debit has not 

diminished over time because ComEd‘s capital needs have not disappeared.  The 
Order adopts Staff‘s theory (presented for the first time in rebuttal testimony) that 
―Alternative 3,‖ under which recovery of this pension contribution was allowed in the 
Commission‘s Rehearing Order in Docket 05-0597, was based on the issuance of 5-, 
10-, and 30-year bonds, and that ―the 5 year bond series reflected in Alternative 3 could 
be assumed to be paid off around the end of 2011,‖ and therefore ―it appears improper 
to reflect the entire cost of these 5 year bonds in the 2009 test year.  Because this 
funding scenario is only hypothetical, ComEd contends that it would be impossible for 
ComEd to provide actual evidence that it re-financed the hypothetically maturing portion 
of the hypothetical debt with new hypothetical securities.  Compare Order at 98.  And no 
party presented any evidence that ComEd actually paid off the hypothetically maturing 
portion of the hypothetical debt.  Contrary to the Commission‘s conclusion, ComEd 
avers, it presented sufficient evidence that this hypothetical debt should not be 
presumed to disappear at the end of 2011; it should instead be treated like the vast 
majority of ComEd‘s real debt: as refinanced upon maturity.  Also, on rehearing, ComEd 
can provide additional evidence that it would have had to refinance the debt upon 
maturity. 
 

ComEd further argues that the disallowance also relies on events that will 
hypothetically happen outside of the allowed pro forma adjustment period.  As 
discussed above, the basis for the adjustment is that ―the 5 year bond series reflected in 
Alternative 3 could be assumed to be paid off around the end of 2011,‖ and therefore ―it 
appears improper to reflect the entire cost of these 5 year bonds in the 2009 test year.‖  
Staff Init. Br. at 47 (emphasis added).  See also Staff Init. Br. at 49, Rep. Br. at 37 
(―Given that five years have passed since the Commission approved recovery of 2005 
pension contribution costs, it is necessary to address the application of Alternative 3 to 
the 2009 test year.‖); Pearce Reb., Staff Ex. 18.0, Sched. 18.02 (calculating recovery 
beginning January 2007).  It also asserts that events transpiring at the end of 2011 
cannot properly be considered by the Commission in setting rates in this proceeding, 
however, as they are outside the selected 2009 test year and beyond the 12 months 
subsequent to the June 30, 2010 filing date of the tariffs in this Docket as permitted by 
the Commission‘s rule related to consideration of post-test year known and measurable 
changes.  See 83 Ill. Admin. Code § 287.40.   
 

In the alternative, ComEd argues that if the Commission continues to assume 
that its capital needs disappeared the Commission should at the very least use the 
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mathematically correct retirement amount.  The $6.329 million disallowance that the 
Order adopts uses 25% as the hypothetical bond retirement amount, when that 
hypothetical amount representing the portion of the hypothetical debt attributable to 5-
year bonds should actually be 23.5%.  Compare Docket No. 05-0597, Houtsma Dir. on 
Rehearing, ComEd Ex. 52.0 Corr., 29:589-30:604; and ComEd Ex. 52.15 with Docket 
No. 10-0467, Pearce, Tr. 2560:5 – 2562:5; Pearce Reb., Staff Ex. 18.0, Sched. 18.02; 
ComEd Cross Ex. 23; and Pearce, Tr. 2563:14 – 2564:9 (describing calculations on 
cross exhibit).  This would reduce the disallowance by $376,000.  ComEd concludes 
that the $6.329 million 2005 pension disallowance is not supported by substantial 
evidence, is against the manifest weight of the evidence, and unlawfully denies ComEd 
recovery of reasonable and prudently incurred costs of utility service.   
 

In the final order, the Commission adopted Staff‘s position and disallowed 25% or 
$6.329 million, of ComEd‘s $25.078 million recovery related to its $803 million 2005 
pension contribution.  Since the argument of the Company stated that this was a 
hypothetical funding scenario, it would be difficult to produce additional evidence to the 
contrary.  Therefore, rehearing on this issue should be denied. 

Cost of the 2009 Pension Trust Contribution 
 

ComEd argues that the Order limits the recoverable costs of the $92.5 million 
jurisdictional rate base effect of ComEd‘s $152 million 2009 pension contribution to a 
narrow measure of ―ratepayer benefit‖ quantified as the amount by which current 
pension expense is immediately lowered.  Order at 51.  This results in a $1.4 million 
reduction in the revenue requirement.  See Ebrey Reb., Staff Ex. 16.0, Sched. 16.05. In 
applying this limit to the pension contribution costs, the Order states that ―the additional 
cost of a discretionary prepayment should be subject to a more stringent test of rate 
recovery.‖  Order at 50-51.  The Order also concludes that to allow ComEd to include 
the entire pension contribution in its revenue requirement ―may encourage utilities to 
divert capital resources from other utility investments in order to obtain full return on 
pension prepayments, rather than making other prudent investments related to 
provision of utility service.‖  Id. at 51.   
 

The Company states that these conclusions are incorrect and they constitute 
reversible error for three main reasons. First, the Order‘s cap on pension contributions 
is simply bad policy.  Second, the Order‘s measure of ―customer benefit‖ is incomplete 
and inaccurate.  The reduced annual pension expense in the test year resulting from the 
2009 pension contribution is certainly a benefit to customers, but, according to ComEd, 
it is not the only customer benefit of the pension contribution.  Finally, to the extent the 
Order suggests that allowing a return on the contribution in addition to the pension 
expense itself is some kind of ―double recovery,‖ ComEd contends that the Order is 
incorrect. 
 

ComEd argues that this unprecedented extension of the customer benefits test 
beyond incentive compensation is inconsistent with general ratemaking principles.  It 
contends that it would be difficult (if not impossible) generally to identify and quantify 
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benefits resulting from particular expenditures.  Tierney Reb., ComEd Ex. 39.0, 22:448-
29:603, 19:405-11.  ComEd avers that the proper test for recoverability of an expense is 
whether the expense is prudently incurred at a reasonable cost to support the provision 
of delivery service.  ComEd acknowledges that it is true that the customer benefits test 
has been applied by the Commission in the limited area of incentive compensation as a 
means to ensure that customers do not pay costs incurred by the utility that benefit 
shareholders.  However, ComEd continues, that ―shareholder benefit‖ issue does not 
exist here because no one has argued or provided evidence in support of the idea that 
funding ComEd‘s pension plans somehow benefits shareholders as opposed to 
customers.  It concludes that the customer benefits test is thus inapplicable to pension 
funding expenses.  ComEd also asserts that this capped amount bears no relationship 
to the economic cost that it incurs in making the contribution and it would deny ComEd 
its constitutional and statutory rights to full recovery of such costs.   
 

ComEd additionally states that the Order‘s conclusion to allow recovery may 
improperly incent utility investment in pensions, which is exactly contrary to the more 
likely outcome of the Order.  If anything, ComEd continues, the Order‘s disallowance of 
pension funding costs creates a disincentive to fund pensions and could encourage the 
utility to divert its finite capital resources to other investments that would produce a full 
return. 
 

According to the Company, the Order bars ComEd from recovering the capital 
costs of its contribution even after the Commission determines the costs to be just and 
reasonable.  It argues that this punishes ComEd for acting responsibly to protect its 
employees and retirees by addressing its severely underfunded pension plan and it 
would render rates unreasonable because they do not reflect the costs to serve 
customers.  ComEd further concludes that the $1.4 million 2009 pension disallowance is 
not supported by substantial evidence, is against the manifest weight of the evidence 
and unlawfully denies ComEd recovery of reasonable and prudently incurred costs of 
utility service.  
 

The Commission agreed with Staff and limited the recovery of the 2009 
discretionary pension contribution to the amount of ratepayer benefit.  The Commission 
stated that the related costs should be recovered through the operating statement.  The 
Company disagrees with the Commission conclusion, but offers no new arguments in 
their application for rehearing.  Therefore, rehearing on this issue should be denied. 

 
Rate Case Expense   

 
The Rulemaking.  On pp. 22-23 of its Application for Rehearing, ComEd 

argues that no rulemaking is necessary because, according to ComEd, enactment of 
Section 9-229 of the Public Utilities Act represents no change in the law.  This argument 
was thoroughly discussed in the final Order.  It, in fact, ignores very basic concepts of 
statutory construction.  It should be mentioned that ComEd requested $5.5 million in 
attorney‘s fees (as a part of rate case expense).  Approximately one percent of that 
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amount (bills submitted by the law firm of Sidley & Austin) was supported with 
documentation as to what the attorneys actually did.  Clearly, there is a need to create 
some sort of system regarding the documentation for rate case expense.  Rehearing is 
therefore not warranted regarding this issue.  

 
Disallowance of Sullivan & Associates’ fees.  ComEd contends that it 

was error to disallow the $150,000 that Sullivan & Associates charged.  In support, 
ComEd cites the testimony of its witness Mr. Freuhe, who stated, essentially that Mr. 
Sullivan assisted in the preparation of its Part 285 filing and in answering discovery.  
Also, the costs associates with Sullivan & Associates have been included in previous 
ComEd rate cases.  (See, ComEd Application for Rehearing at 23-24).   
 

However, as was discussed in the Order, Section 9-229 of the Act was recently 
enacted.  Therefore, what was done in previous rate cases does not serve as precedent 
here.  Also, ComEd makes no representation as to what the evidence was that it 
presented regarding Sullivan & Associates in previous cases.  Of greatest significance 
is the fact that the testimony ComEd cites still does not state what Mr. Sullivan did for 
ComEd.  At best, it states only that he ―assists‖ in the Part 285 filing and in the 
preparation of discovery responses, which are normally prepared by attorneys.  Yet 
nowhere is it asserted that Mr. Sullivan is an attorney.  Also, this evidence does not 
establish when the work was performed, or how much work was performed, or what his 
work entailed.  Disallowance of these fees is amply supported by the record.  Rehearing 
should be denied.   

 
The “Rolling Forward” of ADIT (Accumulated Deferred Income Taxes) 

 
ComEd contends that it was error to treat ADIT in a manner that is similar to the 

treatment that was given to accumulated depreciation.  (See, Application for Rehearing 
at 24-25).  It argues that because the Appellate Court, in the appeal of ComEd‘s last 
rate case, Commonwealth Edison Co. v. Illinois Commerce Comm., 405 Ill. App. 3d 389 
(2nd Dist. 2010) did not mention ADIT when concluding that accumulated depreciation 
must match pro forma plant additionsit is error to treat ADIT in a manner that is similar 
to the treatment given to accumulated depreciation.   
 

The problem with this argument is that the issue before the appellate court did 
not concern ADIT.  Therefore, the appellate opinion does not aid ComEd.  Here, as well 
as in the posttrial briefs, ComEd raised no law or accounting rule indicating that ADIT 
should be treated in a manner that is different, in terms of amount, than accumulated 
depreciation.   No new facts or laws are presented.  Rehearing on this issue should 
therefore be denied.  

 
“Other Issues” 

 
On pp. 25-26 of its Application for Rehearing, ComEd asserts that the Final 

Order errs in removing all of the PORCB costs from rate base.  It also argues that there 
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is no legal basis for removing these costs from rate base unless the Commission finds 
that these costs are properly recovered in a PORCB reconciliation.  ComEd 
acknowledges that the Order references the recovery of these costs in a future PORCB 
proceeding.  However, according to ComEd, it leaves open the possibility that in 2014, 
such costs could be found not to meet the recovery in that proceeding.  This, ComEd 
avers, subjects it to uncertainty and regulatory risk.   
 

The problem with this argument is that a reconciliation proceeding, by definition, 
is a determination that the costs at issue are prudently incurred.  Therefore, if a utility 
makes an unwise financial decision, there is always some regulatory risk involved when 
a reconciliation occurs.  However, as was discussed in the final Order in this case (at 
pp. 37-40) and in the final Order approving ComEd‘s PORCB tariffs (docket No. 10-
0138, Amendatory Order of February 9, 2011, at 37-40), ComEd can avoid regulatory 
risk merely by ensuring that its expeditures are prudently-incurred.  This issue was 
thoroughly discussed and dismissed in both dockets as being meritless and no new 
facts or law was presented.  Under these circumstances, rehearing is not warranted.   
 

Also, the final Orders in both cases make it clear that ComEd is free to file new 
PORCB-related tariffs.  Therefore, it appears that the fears expressed by ComEd are 
unwarranted.   
 

On p. 26 of its Application for rehearing, ComEd contends that the Order (at 41-
42) errs in reducing its General and Intangible Plant by $15,693,000.  However, ComEd 
does not state why the Order is incorrect.  Therefore, rehearing is not warranted.   
 

Also on p. 26 of its Application for Rehearing, ComEd argues that the Order (at 
54-55) incorrectly accepted the AG/CUB proposal to include the portion of customer 
deposits that represents an approximation (for purposes of determining the amount of 
the individual deposits) of services that ComEd provides that are not delivery services to 
the customer deposits.   ComEd presents no law or facts in support of this contention.  
Therefore, rehearing is not warranted.   
 

ComEd maintains on p. 26 that the Final Order erroneously adopts Staff‘s 
proposal to reduce the materials and supplies balance included in rate base by the 
associated accounts payable.  ComEd argues that this deduction should be eliminated 
as it is improper and results in double-counting a single offset to rate base.   
 

ComEd does not offer any new evidence on this issue but simply refers to its 
previous arguments. Therefore, rehearing on this issue should be denied.  
 

Further on p. 26 of its Application for Rehearing, ComEd contends that the Order 
(at 65) incorrectly disallows 100% of the costs of the Exelon 2009 Key Manager 
Restricted Stock Award Program, resulting in an adjustment to operating expenses of 
$2,150,000, and also a reduction to gross plant of $896,000.  ComEd asserts that 
providing compensation in the form of restricted stock encourages managers to remain 
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focused on the long-term health of the business, including taking actions that improve 
the performance of the business for both customers and the utility.  This argument was 
thoroughly discussed in the portion of the Order regarding Incentive Compensation and 
ComEd has presented no new facts or law.  Rehearing is not warranted.  
  

The last issue on p. 26 concerns Perquisites and Awards:  According to ComEd, 
the Order (at 103) incorrectly disallows portions of ComEd‘s perquisites and awards 
expenses because improvements in job performance directly benefit customers.  The 
Order, in fact, disallowed only half of these awards and amortized them over four years.  
The Order determined that these awards undoubtedly benefit shareholders, as they 
reward improvements in job performance.  This issue was thoroughly discussed in the 
Order.  No new facts or law was presented.  Under these circumstances, rehearing is 
not warranted.   

 
Also on p. 26 of its Application for Rehearing, ComEd continues to object to the 

Commission‘s conclusion in the Final Order which adopts Staff‘s proposal to disallow 
charitable contributions made by ComEd to organizations outside of the Company‘s 
service territory.  ComEd maintains that this conclusion is contrary to the clear 
requirements of Section 9-227 of the Act. ComEd argues that all of its charitable 
contributions meet the tests set forth in the Act and therefore the entire amount of its 
charitable contributions should be approved.  
 

The Company does not offer any new evidence on this issue. Therefore, 
rehearing on this issue should be denied. 
 

On p. 27 of ComEd‘s Application for Rehearing, ComEd states that the Order (at 
110) errs in disallowing the entire $2.187 million in legal fees related to an IRS dispute 
associated with the gain on the sale of fossil generating units.  According to ComEd, the 
Order approves ―cherry picking‖ of one charge out of thousands in Account 923 to 
remove from ComEd‘s operating expenses, which upsets the balance of Account 923 
charges that are allocated using a general labor allocator.  This argument overlooks 
what the Order actually stated.  It found that the fees at issue concerned an IRS dispute 
that was not related to providing delivery service.  ComEd asserts no fact or law 
indicating that ratepayers should be responsible for a cost that is associated with a 
service that ComEd does not provide to ratepayers.  Rehearing, therefore, is not 
warranted.   
 

ComEd also contends on p. 27 that the Commission erred by disallowing the 
entire amount of expenses that are associated with professional sporting activities.  
ComEd argues that it offered evidence demonstrating that these costs are related to the 
provision of delivery services, are reasonably incurred in the normal course of business 
activity and can help the Company function more efficiently. 
 

ComEd does not offer any new evidence on this issue to bolster its argument. 
Therefore, rehearing on this issue should be denied. 
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Additionally, on pp. 27-28 of this Application for Rehearing, ComEd contests the 

conclusions reached in the Section of the Order entitled: ―Embedded Cost of Service 
Study. . . Compliance with Docket No. 08-0532:‖  ComEd argues that the Order (at 170-
71) errs in concluding that ComEd‘s primary/secondary cost analysis did not comply 
with the Rate Design Investigation Order.  According to ComEd, the record contains 
substantial evidence that it complied with this Order in that, it allegedly: performed direct 
observation of its facilities, conducted adequate sampling, and reviewed accessible 
information about the manner in which other utilities treat the primary/secondary issue.   
 

This argument overlooks the facts in evidence.  The Section cited states that ―For 
the reasons stated below, we again conclude that ComEd failed to comply with 
Commission directives.‖  (Id. at 171).   The following 14 pages or so set forth, in detail, 
what ComEd failed to do, including, but not limited to: failing to comply with the directive 
regarding direct observation of ComEd‘s facilities; conducting a ―sampling‖ of four 
primary circuits out of approximately 6,400 circuits; and failure to conduct any 
meaningful review of what other utilities do regarding Primary/Secondary circuit issues.   
ComEd points to no evidence establishing that these factual findings are not correct.  
Under these circumstances, rehearing is not warranted.   
 

The first issue on page 28 concerns the portion of the Order that concerns ―Other 
Primary/Secondary Split issues—4kv asset allocation:‖  ComEd seeks rehearing on the 
Order‘s requirement that ComEd shall conduct a customer-specific cost study (at 190-
91) only insofar as it requires such study to be a part of ComEd‘s next initial rate case 
filing.  However, absent from ComEd‘s Application for Rehearing is any discussion as to 
why ordering such a study is legally or factually erroneous.  It should be pointed out that 
the issue cited directly above concerns what was ordered in ComEd‘s Rate Design 
Investigation docket and it concerned a Commission Order requiring ComEd to file a 
specific cost study with its next rate case filing. Thus, requiring ComEd to address 
certain evidence in its next rate case filing is not a new concept.  
 

The next issue on page 28 concerns the issue entitled ‖Investigation of Assets 
Used To Serve Extra Large Load Customer Class:‖ ComEd seeks rehearing regarding 
the Order‘s conclusion that ComEd must conduct this customer-specific cost study, (at 
191, 195-96) but only insofar as it requires this study to be part of ComEd‘s initial rate 
case filing in its next rate case.  As was the case with the previous issue, ComEd makes 
no attempt to inform the Commission as to what is legally or factually incorrect about 
ordering a cost study as part of an initial rate case filing.  Accordingly, rehearing is not 
warranted regarding this issue.   
 

Also on p. 28 of ComEd‘s Application for Rehearing, ComEd contests the 
propriety of the ruling in the Section of the Order entitled:‖ Embedded Cost of Service 
Study Issues-Indirect Uncollectible Costs and Uncollectible Costs:‖  Specifically, ComEd 
seeks rehearing on the Order‘s conclusion that it should segregate the obvious indirect 
costs that are associated with uncollectible costs (at 204 of the Order) insofar as it 
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requires the study of these costs to be part of ComEd‘s initial rate case filing.  Again, 
ComEd states no law or facts indicating that this determination is erroneous.  Therefore, 
rehearing is not warranted. 
 

Further on p. 28 is ComEd‘s assertion that the conclusions reached in the 
Section entitled: ―Cost of Service and Allocation Issues-Embedded Cost of Service 
Study Issues—Customer Care Cost Allocation-Direct Operation and Maintenance Costs 
vs. Total Costs:‖  ComEd states that the Order (at 213) errs in concluding that ComEd 
ignored the mandate in the Rate Design Investigation regarding the pool of costs that 
ComEd must analyze.  ComEd contends that it interpreted the term ‗these costs‘ in the 
Final Order in the Rate Design Investigation docket to mean direct O&M (operations 
and maintenance) costs.  However, ComEd presents no facts indicating that such an 
assumption on its part was reasonable, logical, or legal.  Moreover, it is obvious that the 
final Order in the Rate Design Investigation docket concerns inclusion of all of the costs 
involved, not just merely the direct costs.  Rehearing should not be granted on this 
issue.   
 

On p. 29 of ComEd‘s Application for Rehearing ComEd states that it disagrees 
with the final Order‘s conclusion on straight fixed variable (SFV) stating that the Order 
errs in concluding that the SFV should apply to 50% of fixed delivery costs.  According 
to the Company, the conclusion supports its proposal.  No additional information or 
evidence was proffered by ComEd and rehearing on this issue should be denied. 
 

On p. 29 of ComEd‘s Application for Rehearing, it contests the propriety of the 
decision in the final Order (at 249-50) that declines to adopt ComEd‘s proposal to 
consolidate the residential rate classes.  According to ComEd, the evidence it presented 
and that Staff presented supported ComEd‘s proposal to reduce the number of 
residential delivery classes from four to two and thereby eliminate the distinction in 
distribution rates between electric space heating customers and non-electric space 
heating customers.   
 

The problem with ComEd‘s argument on this issue is the unrefuted evidence 
presented by the AG/CUB witness Mr. Rubin on this subject.  He explained, in very 
concrete terms, why, due to an anomaly in the manner in which ComEd allocates 
secondary costs within the residential sub-classes, this consolidation will raise rates for 
multi-family residential customers in a manner that is much greater than their usage.  
(See, the portion of this issue regarding the City of Chicago‘s discussion on the subject).  
ComEd states no law or fact indicating that these multi-family customers should bear a 
disproportionate amount of the cost of providing the cost of electricity within ComEd‘s 
territory.  Indeed, multi-family customers often use less electricity than single-family 
customers.  Rehearing is not warranted on this issue.   
 

Additionally on p. 29 is ComEd‘s argument that the conclusion reached in the 
portion of the Order entitled‖ New Primary Voltage Delivery Class vs. Primary Subclass 
Charges‖ is erroneous.  According to ComEd, the Order (at 255-56) incorrectly states 
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that ComEd proposed to consolidate all of the customers in the Small Load, Medium 
Load, Large Load, Very Large Load and Extra Large Load Delivery Classes.  ComEd 
presented a new Primary Voltage (PV) Delivery Class for the Commission‘s 
consideration, which would consist of a subset of customers from the Small Load, 
Medium Load, Large Load, Very Large Load and Extra Large Load delivery classes that 
take service at a primary voltage (i.e., 4kV, 12kV, or 34kV) because those customers 
receive similar ―on-property‖ distribution facilities.   
 

However, ComEd does not state why its proposed new Primary Voltage Delivery 
Class is different from consolidation of all of the customers in the Small Load, Medium 
Load, Large Load, Very Large Load and Extra Large Load Delivery Classes.  Nor is it 
obvious.   
 

Also, ComEd acknowledges in its Application for Rehearing that it presented this 
new class ―for the Commission‘s consideration,‖ which, by definition, is something that 
is discretionary.  The Commission exercised its discretion is rejecting this new class.  
Moreover, while ComEd witness Mr. Alongi testified that all of the primary voltage 
customers are provided with the same ―on property‖ facilities, he did not state that the 
cost of providing services to all of these classes is the same.  And, as the Order states, 
Mr. Alongi‘s testimony mentions only a small range of customer costs, as opposed to all 
of the costs in providing service to these customers.  This issue, as well as Mr. Alongi‘s 
testimony, is thoroughly discussed in the final Order in this docket (at pp. 255-56).  
ComEd cites no facts indicating that this discussion is incorrect.  Under these 
circumstances, rehearing should be denied.   
 

Another issue on p. 29 is ComEd‘s argument that the conclusion in the portion of 
the Order regarding ComEd‘s utilization of Railroad Customers‘ facilities should be 
altered.  Specifically, ComEd seeks rehearing regarding the Order‘s requirement (at 
273-75) that ComEd shall submit a report regarding its use of these facilities  for 
clarification as to the nature and components of the required report.  ComEd avers that 
the Order states that ComEd‘s report on Railroad facilities should ―include a description 
of any modification to Railroad Customer equipment, the solution required, and an 
estimate of the cost that each Railroad Customer would likely bear for the required 
modification, if the solution were implemented.‖  (See Order at 273).  ComEd requests 
modification of the Order to refer to the ―cost that each Railroad Customer would likely 
bear for the required modifications to ComEd‘s facilities.‖  ComEd states that it has no 
way of predicting how the Railroads would manage the modifications of their own 
facilities or how much cost they would incur.   
 

ComEd‘s assertion is correct regarding its ability to predict what a Railroad will or 
will not do in the future.  That is why a report was ordered.  Completion of this report 
would necessarily entail the hiring of experts to determine what are the most 
reasonable, most cost-effective, etc. alternatives regarding what it would take to convert 
these ComEd-owned facilities on Railroad properties to usage that is strictly by the 
Railroads, or, a manner that does not involve ComEd‘s dependence/usage of these 
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facilities that are on Railroad properties.  In that way, ComEd can determine, within a 
reasonable degree of certainty, what would be involved in modification of the Railroad 
equipment that it uses.  If ComEd files such a report, it will not have to determine what a 
Railroad will or will not do.  Rather, it will be able to establish, within a reasonable 
degree of certainty, what costs are involved in such alteration.   
 

The final issue on p. 29 concerns Dusk to Dawn Street Lighting.  ComEd seeks 
rehearing on the Order‘s adoption of the ―Chicago Method‖ (at 279-80) for clarification 
that this adoption is not to be construed as a precedent mandating the use of the 
―Chicago Method‖ for future cost allocation.   
 

However, ComEd does not state why use of the so-called ―Chicago Method‖ is 
not appropriate.  The Order specifically notes that use of the ―Chicago Method‖ by other 
municipalities ―must take into account alley lighting.‖  This conclusion was an 
acknowledgement that many municipalities in Illinois do not have alleys, and, therefore, 
do not have alley lighting.  This acknowledgment, in the final Order, is the only portion of 
the record that concerns any difference between Chicago and other municipalities 
regarding this issue.  ComEd proffered no evidence indicating that there is a difference 
between Chicago and other municipalities.  Also, ComEd presented no argument in its 
Application for Rehearing indicating that use of the ―Chicago Method‖ in other 
municipalities would be incorrect.  Therefore, rehearing on this issue is not warranted.    
 

On p. 30 of its Application for Rehearing, ComEd asserts that the conclusions 
reached in the Section of the final Order regarding General Terms and Conditions-
Limitation of Liability Language is erroneous.  ComEd asserts that the Order (at 299-
301) errs in rejecting ComEd‘s proposal to add specific Limitation of Liability language 
to the ―Nature of Service‖ portion of its General Terms and Conditions.  ComEd avers 
that its proposed modification, which was supported by Staff, ensures uniformity with 
the other Illinois utilities.   
 

The problem with ComEd‘s argument on this issue is that, as the final Order 
states, ComEd‘s proposed language invites unnecessary litigation.  ComEd‘s use of the 
term ―grossly negligent‖ in those terms could be interpreted to include only willful and 
wanton conduct (for which, punitive damages can be imposed) or, something some sort 
of undefined, but escalated, form of negligence.  This litigation-inviting uncertainty was 
clearly set forth in the final Order‘s Analysis and Conclusions on this issue.   
 

Also, as was set forth in the Analysis and Conclusions portion of the final Order, 
the Railroads at issue, Metra and the CTA, are commuter trains that provide 
transportation within the Chicago metropolitan area.  These two entities are not 
comparable with railroads in other parts of Illinois.   
 

Further, ComEd has ignored Section 5-201 of the Public Utilities Act, which 
provides that:  
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In case any public utility shall do, cause to be done or permit to be done 
any act, matter or thing prohibited, forbidden or declared to be unlawful or 
shall omit to do any act, matter or thing required to be done either by any 
provision of this Act or any rule, regulation, order or decision of the 
Commission. . .  . the public utility shall be liable to the persons or 
corporations affected thereby for all loss, damages or injury caused 
thereby or resulting there from, and if the court shall find that the act or 
omission was willful, the court may in addition to the actual damages, 
award damages for the sake of example and by the way of punishment. 

 
(220 ILCS 5/5-201).  Therefore, to the extent that the negligence at issue may be 
caused by a utility‘s failure to abide by the Public Utilities Act, a Commission rule, or 
order, the Act provides that such negligence is actionable against a utility, including, in 
the appropriate case, the imposition of punitive damages.  ComEd has made no attempt 
to reconcile its argument with this provision of the Act, or the difference between Metra 
and the CTA and other railroads.  It also has not provided this Commission, in its 
Application for Rehearing or otherwise in this docket, with an explanation as to why this 
Commission should adopt its vague ―grossly negligent‖ standard.  Rehearing should be 
denied on this issue.   
 

Finally, on p. 30 of its Application for Rehearing, ComEd contests the propriety of 
the decision in the Section entitled ―Late Payment Charge Revenues:‖  ComEd argues 
that the Order (at 305-06) rejects its testimony and arguments that only $11.1 million of 
delivery services late payment charges revenues should be included in calculating 
ComEd‘s revenue requirement.  ComEd argues here that the Order errs in approving 
the addition of the non-jurisdictional portion (the portion of the late payment charge that 
is calculated on matters that are above and beyond delivery services) of the late 
payment charges that it imposes on its customers.   
 

However, the fact is that a late payment charge, which is a legitimate charge that 
encourages timely payment, is nevertheless a source of revenue to ComEd.  That 
charge, and that source of revenue, is computed on the whole customer bill.  This fact 
was thoroughly set forth and explored in the final Order.  Throughout this proceeding, 
and, in ComEd‘s Application for Rehearing, ComEd set forth no facts indicating that the 
portion of the late payment charge that is above and beyond its delivery service is not a 
source of revenue for it.  There is no evidence indicating that the whole source of 
income, the entire late payment charge, should not be included in ComEd‘s rates as a 
source of revenue for it.  Rehearing should be denied on this issue.   
 

In summation, we recommend denying ComEd‘s Application for Rehearing, in its 
entirety.   
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The Illinois Industrial Energy Consumers’ (the IIEC’s”) Application for 
Rehearing 

 
Accumulated Depreciation and ADIT 

 
On pp. 2-9 of its Application for Rehearing, the IIEC argues that the amount of 

accumulated depreciation and ADIT was incorrect because ComEd defined the period 
for pro forma plant additions.  Essentially, the IIEC argues that the amount of 
accumulated depreciation and ADIT should coincide with the amount of pro forma plant 
additions that ComEd requested, but did not receive, through June 30, 2011.  This 
argument was discussed thoroughly in the final Order.  While the IIEC argues that the 
appellate opinion (cited above) in the last ComEd rate case held that the amount of 
ADIT and accumulated depreciation must match the amount of ―existing plant,‖ (See, 
Commonwealth Edison, 405 Ill. App. 3d at 397) there was no determination in that case, 
as there is here, as to whether certain amounts of plant additions should be excluded.  
Therefore, that opinion does not stand for the proposition that the amount of ADIT and 
accumulated depreciation must match what a utility seeks to include, unsuccessfully, in 
pro forma plant additions.   
 

The final Order makes it clear that the amount of ADIT and accumulated 
depreciation should correspond to the amount of pro forma capital additions, no more 
and no less.  This is what the appellate court required.  Under these circumstances, 
rehearing is not warranted.   
 

Cost of Common Equity 
 
IIEC disagrees with the final Order‘s conclusion on Cost of Common Equity.   

Though there is much criticism of the conclusion, IIEC presents no new arguments or 
evidence that was not presented in their briefs or at oral argument.  Therefore, 
rehearing on this issue should be denied. 
 

Proper Allocation of Single-Phase Primary Lines 
 

On pp. 17-22, the IIEC avers that the conclusion that approximately $1.8 billion in 
cost for single-phase primary lines should not be allocated to all customers.  It points 
out that its argument on this issue is consistent with a functional approach.  According 
to the IIEC, Staff‘s reasoning, which the final Order adopted, is based upon the 
assumption that the IIEC witness Mr. Stowe testified that primary customers cannot be 
served by single-phase lines.  Because Mr. Stowe did not state this fact, the IIEC 
reasons that Staff made a faulty assumption and this Commission improperly relied 
upon Staff‘s faulty assumption.   
 

However, there is no evidence of record indicating that Staff witness Mr. Lazare 
actually believed that Mr. Stowe testified that primary customers cannot be served by 
single-phase lines, or based his testimony on that assumption.  Rather, the import of Mr. 
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Lazare‘s testimony is, essentially, that things are not as neatly divided as Mr. Stowe 
makes them appear to be.   
 

This issue was fully examined in the final Order.  The IIEC presents nothing new.  
Rehearing should be denied.   
 

Allocation and Collection of the Illinois Electric Distribution Tax 
 
IIEC disagrees with the Commission‘s conclusion in the allocation and collection 

of the Illinois Electric Distribution Tax.  Staff and the Company agreed that this a per-
kWh charge and is tied to usage.  The conclusions on these issues were consistent with 
the Commission‘s decision in the Ameren rate cases.  IIEC states that the conclusion 
does not address or resolve the allocation method.  The conclusion addresses the 
issues as presented by the parties. Staff recommended rejecting the proposal of IIEC 
on these issues.  IIEC has not presented any new or additional evidence to warrant 
rehearing on these issues.  Therefore, the application for rehearing on these issues 
should be denied. 

 
In conclusion, we recommend denying the IIEC‘s Application for Rehearing in its 

entirety. 
 
The City of Chicago’s Application for Rehearing 
 
SFV 

 
The City of Chicago filed an Application for Rehearing on the issue of the 

proposed straight fixed variable (SFV) rate design for residential customers.  In its 
petition, the City states that the SFV design adopted in the final order would discourage 
investment in energy efficiency measures. The City feels that this conclusion contradicts 
Section 8-103 of the Act because requiring investment in cost-effective energy 
efficiency and demand - response measures will reduce direct and indirect costs to 
consumers by decreasing environmental impacts and by avoiding or delaying the need 
for new generation, transmission and distribution infrastructure. It also argues that the 
Commission left open the door for increasing this charge in future rate cases. 
 
 The arguments proffered by the City of Chicago are not new and were 
presented to the Commission during oral argument.  The conclusion in this section 
stated that the Commission would not determine whether changes need to be 
addressed in future years‘ rates; this is an issue to be addressed in future rate cases. 

 
Therefore, the Application for rehearing filed by the City of Chicago should be 

denied. 
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CUB’s Application for Rehearing 
 
Previously-Disallowed Underground Cable Costs 

 
CUB contends that it was improper to allow recovery of certain underground 

cable costs.  According to CUB, the conclusion that a previous disallowance to ComEd 
on this same issue was due to lack of evidence in the previous proceeding, and 
therefore not precedential, was erroneous.  (CUB Application for Rehearing at 5-6).  
CUB states: ―Neither the Commission nor the Company provided a precedent for re-
hearing a cost previously-disallowed for lack of supporting evidence.‖   
 

This argument overlooks the law.  In fact, when a disallowance is made for lack 
of evidence, it does not create any precedent, except any precedent that might exist 
regarding the lack of evidence.  This is true because under those circumstances, a 
person or entity merely failed to prove his/its case or defense.  This argument lacks 
validity and rehearing should be denied on this issue.   

 
Calculation of Cash Working Capital 

 
CUB disagrees with the conclusion of the final order for cash working capital. It 

argues that the testimony of its witness Mr. Brosch more accurately represent the 
methodology of calculating cash working capital.  The conclusion was modified based 
on the information and interpretation provided by Staff.  The arguments presented by 
the CUB are the same as were included in their testimony and briefs.  Therefore, 
rehearing on this issue should be denied. 

 
Executive Long-Term Incentive Compensation Plan (“LTIP”) 

 
CUB argues that allowing 100% of ComEd‘s LTIP program costs is contrary to 

law.  It bases this argument on its witness Mr. Smith‘s testimony about Exelon‘s 
(ComEd‘s parent company) 10-K statement.  CUB also argues that ComEd 
acknowledged its inability to recover the cost of its LTIP program, and, it changed this 
program.  However, CUB continues, this change occurred after the test year.  CUB cites 
to no portion of the record for this factual assertion.  (CUB Application for Rehearing at 
8-9).  It also does not appear that CUB raised this factual assertion at the evidentiary 
hearing.  (See, final Order at 71-73). It appears that CUB‘s statement regarding the 
timing of the change is not in the record.  It also appears that CUB did not previously 
raise this argument.  Further, there is no indication that the argument could not have 
been raised at an earlier date.  CUB‘s argument, therefore, appears to be based upon 
facts that are not of record and rehearing should be denied. 
 

Rate Case Expense 
 

On pp. 10-13 of its Application for Rehearing, CUB contends that the final Order 
failed to consistently examine each area of rate case expense, resulting in recovery of 
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expenses, for which, there is little or no documentation of record.  According to CUB, 
ComEd‘s evidence showed that it overestimated rate case expense and recovered large 
sums without providing detailed explanations of those amounts.  CUB contend that 
ComEd‘s direct case witness expense was overstated and there were four consultants 
whose description of service states ―Alternative Regulation‖ but for whom, ComEd was 
allowed full recovery.  CUB also contests the propriety of the determination in the final 
Order adopting Staff‘s recommendation to disallow approximately 18% of rate case 
expense as the proportion that is attributable to the Alt. Reg. docket, which is an entirely 
different case.  In support, CUB avers that by combining the costs of the two cases into 
one expense, ComEd made it impossible for Staff and the Intervenors to determine 
what amount is attributable to each case.  CUB concludes that therefore, it is more 
reasonable to assume that 50%, and not 18%, of the expenses were attributable to the 
Alt. Reg. docket.   
 

CUB did not previously argue that there were Alt. Reg. expenses (excluding legal 
fees) that were included in rate case expense that were included in this docket.  
Therefore, this issue is waived.   Moreover, it does not follow that combining the 
expenses for the two dockets, ipso facto results in a 50% allocation to each docket.  
And CUB does not state why it is of the opinion that combining the expenses for these 
two dockets results in such an allocation to each docket.  Additionally, the 18% figure 
was adopted after a thorough examination of the documents in the Alt. Reg. docket.  
These arguments lack merit and rehearing is not warranted.   
 

Charitable Contributions (pp. 13-14) 
 

CUB argues that the Commission appropriately disallows contributions made by 
ComEd to organizations outside the Company‘s service area, but argues that the Final 
Order erroneously allows recovery of the other categories of charitable contributions.  
CUB maintains that the Commission‘s conclusion permits ComEd to recover the 
majority of its contributions, finding that they were to ―well-established civic and 
charitable organizations‖ but does not evaluate whether they were reasonable in 
amount as required by law or whether they benefit ratepayers.   
 

This issue has been thoroughly addressed by the parties and the Final Order 
correctly addresses this issue.  Accordingly, rehearing on this issue should be denied.  

 
Rate of Return   
 
CUB disagrees with the Order conclusion on rate of return.  In its petition for 

rehearing, CUB presents the same arguments that it made in its testimony, briefs and 
oral arguments.  There is nothing new in the application for rehearing and their request 
should be denied. 
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Rate Design  
 
SFV 

 
CUB does not agree with the Commission‘s conclusion on the straight fixed 

variable (SFV) in rate design.  While this conclusion is a variation of ComEd‘s proposal, 
it is in line with the Commission‗s efforts to move more towards cost based rates.  There 
is nothing in the argument presented by CUB that was not presented in the testimony, 
briefs or oral arguments on this issue.   Therefore, rehearing on this issue should be 
denied. 

In summation, we recommend denying rehearing to CUB, entirely.   
 
The Illinois Attorney General’s (the “AG’s”) Application for Rehearing 

 
Pro Forma Plant Additions (pp. 3-6) 

 
The AG argues that this Commission should limit the allowable pro forma plant 

additions for the month of December, 2010, to $50 million, which represents the 
average of plant additions for the first 11 months of 2010.  However, the AG does not 
state why this should be done.  Nor is it obvious, as the amount of ComEd‘s pro forma 
plant additions were limited in the final Order, due to lack of probative evidence 
regarding these plant additions.   
 

The AG did not establish what is wrong with the final Order.  Under these 
circumstances, rehearing should be denied.   
 

Accumulated Depreciation and ADIT (pp. 6-9)   
 

The AG contends that when computing accumulated depreciation and ADIT 
based upon the December 31, 2010, plant additions cut-off date with specific discrete 
projects included, the final Order violated the appellate decision in Commonwealth 
Edison Co. v. Illinois Commerce Comm., 405 Ill. App. 3d 389 (2nd Dist. 2010).  
According to the AG, in order to correctly apply that decision, the Commission must 
account for the proper amount of accumulated depreciation on embedded plant and 
ADIT that offset the pro forma plant additions for the post-test year period, in which, 
those plant additions will occur.  The AG avers that this requires ComEd to account for 
accumulated depreciation on embedded plant through December 2010, and also for the 
time period in which the discrete projects are expected to occur.  In other words, the AG 
contends that it is the time period that governs the ADIT and accumulated depreciation, 
not the dollar amount of the discrete projects that were included in pro forma plant 
additions.   
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This argument was examined and rejected in the final Order.  The AG presents 
no new facts or law in its Application for Rehearing.  Rehearing should therefore be 
denied regarding this issue.1   

 
Construction Work in Progress (“CWIP”)  

 
On pp. 10-16 of the AG‘s Application for Rehearing, the AG argues that the 

addition of certain short-term CWIP was erroneous.  The AG acknowledges that Section 
9-214 of the Public Utilities Act gives the Commission the discretion to whether to 
include CWIP in rate base to the Commission.  Nevertheless, it argues that there is 
evidence that such ratepayer financing is not needed.  Specifically, AG/CUB witness Mr. 
Brosh testified that the projects for which ComEd seeks rate base inclusion are small 
(under $25,000) and have a construction completion period that is less than 30 days.  
He also opined that ComEd uses the accrual method of accounting.  He concluded that 
these projects are vendor-financed, due to their short nature.  He also concluded that 
there is no need for a return on rate base for these short-term projects.   
 

The problem with the AG‘s argument is that there is really no evidence 
establishing the link between the fact that most of these projects have a short 
construction period and the fact that they are vendor-financed.  A short construction 
period, without more facts, does not establish the existence of a short payment date.  
For this reason, the final Order required ComEd to include, in any lead/lag study filed in 
its next rate case, the effect of accrual accounting on payments for its smaller CWIP-
related projects.  However, the evidence here does not establish that all of these 
projects are vendor-financed.  Therefore, no purpose would be served in granting 
rehearing.     

 
Underground Cable 

 
The AG argues, at pp. 16-17 of its Application for Rehearing, that the final 

Order‘s failure to disallow underground cable was arbitrary and capricious.  The AG 
states, essentially, that this decision was based upon a comment in that Order that 
there was a change in accounting procedures in the last rate case.  From this, the AG 
argues that no one argued that there was such a change and therefore, the underlying 
premise of the reasoning in this issue was wrong.   
 

However, the final Order makes it clear that, in fact, ComEd contended that there 
was a change in accounting procedures in its last rate case, docket 07-0566.  No party 
contested the veracity of this assertion.  Of far greater significance is the fact that the 
final resolution of this issue concerned something that is entirely different-the fact that in 

                                                           
1
  The AG also argues that the final Order’s adjustment to ADIT for the New Business additions is incorrect, as the 

correct amount of bonus depreciation for 2011 is 100%, not 50%.  (See, AG Application for Rehearing at 9-10).  

However, the final Order and its appendices in fact show bonus depreciation for 2011 at 100%.  Therefore, there is 

no mathematical error in the calculation of bonus depreciation.   
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the last rate case, disallowance of underground cable was made due to lack of evidence 
which has no precedential value regarding whether there should be a disallowance of 
this item in the future.   
 

This argument lacks validity.  Rehearing on this issue should be denied.   
 
Cash Working Capital  

 
The Attorney General (AG) does not agree with the conclusion of this issue in the 

final order.  The conclusion was modified based on the information and interpretation 
provided by Staff.  The arguments presented by the AG are the same as were included 
in their testimony and briefs.  Therefore, rehearing on this issue should be denied. 

 
Rate Case Expense 

 
On pp. 23-34 of its Application for Rehearing, the AG opines that the 

Commission‘s conclusions regarding rate case expense were erroneous.  The AG 
contends that, as a matter of law, it was error not to ―normalize‖ ComEd‘s rate case 
expense because such treatment effectively ―singles out‖ one expense for treatment as 
a regulatory asset, as opposed to the treatment given to any other expense.  The AG 
further states that the decision on this issue is contrary to retroactive ratemaking 
principles because, allegedly, it accepted ComEd‘s request to add its prior rate case 
expense to its current rate case expense.  
 

The problems with such arguments are many.  It should be pointed out at the 
outset that rate case expense is normally amortized over a period of years.  This 
reflects the reality that, unlike other expenses, rate case expense is treated differently 
because it is not a part of a utility‘s normal day-to-day operations.  Also, the final Order 
makes it clear that the AG proposal on this issue was very vague, too vague to be acted 
upon.   
 

Further, consistent with Commission Orders in many, many, previous cases, the 
Order does not disallow previous rate case expense.  However, the AG points to no 
facts indicating that previous rate case expense was actually included in this docket.  
Because rate case expense has generally been amortized over more than one year in 
many, many cases in the past, it does not appear that such amortization is retroactive 
ratemaking.  In any event, rate case expense was thoroughly explored in the final 
Order.  A rulemaking regarding the type of proof that is necessary on this issue was 
ordered.  Therefore, granting rehearing is not warranted and, in fact, it appears that the 
rulemaking will analyze any concerns raised by the AG on this issue.   
 

The AG also argues that the final Order erroneously applied Section 9-229 of the 
Public Utilities Act by failing to specifically assess the charges that ComEd included in 
its rate case expense.  The problem with the argument is that there was very little 
documentation regarding the $8.5 million that ComEd included in its rate case expense.  
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For example, as was stated before herein, ComEd sought $5.5 million in attorneys‘ 
fees, yet, only one percent of these fees were supported by documents concerning what 
the attorneys did, when that did it, for how long, and why they did it.  It really was not 
possible to make a specific assessment regarding the overwhelming majority of the 
attorney‘s fees, which is the bulk of the rate case expense.   
 

The AG additionally contends that it was error to decline to remove $100,970 
from rate case expense.  The AG does not state what particular expense this amount 
concerns, however, it does indicate that this amount concerns economic development 
evidence, which was included in ComEd‘s Cost of Capital and ROE (return on equity) 
evidence.  In that regard, the AG contended that this charge should be reduced to what 
it alleges is a customary charge for ROE and Cost of Capital evidence.   
 
In fact, however, the final Order did reduce ComEd‘s rate case expense on this issue by 
$120,000, it just did not reduce rate case expense on this issue as much as the AG 
sought.  The AG presents no facts or law indicating that the reduction is improper.  
Rehearing is therefore not warranted.   
 

The AG further argues that the final Order should have entertained, and granted, 
its proposal to cut the attorneys‘ fees by half.  This proposal was based on ComEd‘s 
inclusion of the fees involved in the Alt. Reg. docket and the AG‘s attempt to ―bring 
ComEd‘s expenses in line‖ with what other utilities‘ attorneys‘ fees have been in various 
rate cases.   
 

This issue was thoroughly discussed in the final Order.  Comparing the attorneys‘ 
fees with smaller utilities, who, generally, have fewer issues, and who may not have 
lawyers in the third-largest city in the U.S. (Chicago) is not a fair comparison.  Also, 
while the AG asserts that its proposal was based upon inclusion of the fees included in 
the Alt. Reg. docket, after a thorough examination of what was included in that docket, 
the conclusion was reached that the AG‘s assessment was overstated.  Rehearing is 
not warranted on this issue.   
 

The AG did not establish that the portion of the attorneys‘ fees that ComEd 
attempted to include in this docket, which is separate from the Alt. Reg. docket, 
reflected the actual amount of time that the attorneys performed work on this other 
docket.  Of course, because ComEd did not submit itemized bills for an overwhelming 
majority of the attorneys‘ fees, any conclusion is an estimate.  What some parties fail to 
recognize is that an accountant‘s estimates of attorneys‘ fees cannot include the need 
for, or the reasonableness of, the fees charged, or, an analysis of the filings, are not a 
substitute for itemized bills.  That is why a rulemaking establishing some method to 
prove what was done, why it was done, and for how long, among other factual matters 
is imperative.  Yet, the AG objected to such a proposal.    
 

Finally, the AG asserts that its witness Mr. Smith established that ComEd used 
only 64.42% of its consultant and expert witness budget.  Also, ComEd produced no 
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invoices substantiating its claim for rebuttal testimony.  The AG does not state what, of 
many issue(s) this evidence regards.  However, it does cite page 78 of the final Order, 
which recites the AG‘s position.  It states that the Order ―chides‖ the parties for not 
being specific.   
 

In fact, however, the final Order does not ―chide‖ any party; it finds that a 
statistical analysis done by an accountant of a sampling of the work performed by the 
attorneys does not establish that the accounting estimate made of these fees is 
accurate.  This determination was made, as this Order indicates, because an 
accountant does not know what an attorney does, should do, or should not do, or how 
long a particular task should take.  Therefore, Mr. Smith‘s analysis was not persuasive.   
 

The AG states no facts indicating that an accounting statistical analysis of what 
an attorney does is the best, or even the accurate, evidence that should be considered 
regarding attorneys‘ fees.  Indeed, as the portion of the final Order regarding the 
imposition of a rulemaking on this matter makes clear, Illinois and federal courts do not 
make assessments regarding attorneys‘ fees using accountants‘ estimates of the time 
performed.  Instead, these courts require billing statements establishing, among other 
things, the reasonableness of the hourly fee, the hours spent, and the need for the time 
spent on a particular project.   
 

Mr. Smith‘s analysis was found to be inadequate.  Rehearing on this issue should 
be denied.   
 

Severance Expense 
 

The Attorney General (AG) disagrees with the conclusion of the Commission on 
this issue.   No new or additional evidence was presented by the AG concerning 
Severance Expense.  Therefore, the application for rehearing on this issue should be 
denied. 

 
Charitable Contributions (pp. 36-40)  

 
The AG seeks rehearing on the Final Order‘s conclusion allowing ComEd to 

recover charitable contributions made by Exelon on behalf of ComEd and contributions 
characterized by Staff as promotional and goodwill advertising. The AG argues that the 
Final Order erroneously allows contributions made by Exelon, which unfairly conflates 
Exelon and ComEd, disregarding that they are two separate corporations. The AG 
asserts that the Final Order does not include any description of the materials that Staff 
found to violate the rule against permitting recovery of cost related to promotional and 
goodwill advertising. In addition, the AG argues that the Final Order fails to assess 
whether the requested amount of charitable contributions was reasonable in total.  
 

The AG maintains that the Final Order incorrectly rejects AG/CUB‘s proposal that 
the cost of ComEd‘s charitable contributions should be shared on an equal basis 
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between ratepayers and shareholders. It is the AG‘s position that the Final Order‘s 
characterization of this proposal as ―blatantly‖ violating Section 9-227 of the Act is 
inconsistent with the Supreme Court‘s reading of Section 9-227 and should be deleted.  
The AG also argues that if the Commission declines to adopt the AG/CUB proposal, it 
should revisit Staff‘s adjustments. 
 

The Final Order adequately and appropriately addresses this issue and properly 
rejects AG/CUB‘s proposal and two of Staff‘s proposed adjustments to charitable 
contributions. The AG‘s arguments that rehearing is warranted on this issue are 
unpersuasive and the AG does not offer any new evidence but instead reiterates its 
previous arguments. Rehearing on this issue should be denied.  
 

Tax Liability for Medicare Part D (pp. 40-41) 
 

The AG contests the propriety of the decision to include $3,104,000 in operating 
expenses for the amortization of the costs that are associated with the loss of a 
Medicare Part D subsidy.  As a result of the 2010 health reform legislation, the deferred 
tax asset had to be ―written down‖ to recognize that this subsidy would be subject to 
income taxes after 2012. The AG proposed a lengthy amortization period (ten years) for 
this expense.  ComEd asserted, on the other hand, that it is asking for symmetrical 
treatment: because it has already passed on the full benefit of this subsidy, (as if it will 
receive the full amount from the government)  it should be allowed to recover the full 
amount of the taxes to be paid on the subsidies.  ComEd proposed a three-year 
amortization period.  The issue addressed in the final Order was therefore the length of 
the amortization period.  In that vein, the final Order noted that the exact timing as to 
when the tax is due may not be known, but what is known is that this tax must be paid.  
The Order concluded that a three-year amortization period, as opposed to a ten-year 
amortization period, is more reasonable.   
 

The AG presents no new facts or law on this issue.  Rehearing should be denied.   
 
SFV  

 
The AG‘s lengthy discussion of the straight fixed variable (SFV) in rate design 

argues that the conclusion on this issue is defective, not supported by the evidence and 
is contrary to law.  While this conclusion is a variation of ComEd‘s proposal, it is in line 
with the Commission‗s efforts to move more towards cost based rates.  There is nothing 
in the argument presented by the AG that was not presented in the testimony, briefs or 
oral arguments on this issue.   Therefore, rehearing on this issue should be denied. 

 
New Business Revenue Credit (pp. 52-53) 

 
The AG finally contests the propriety of the final Order‘s decision to reject the 

AG/CUB revenue adjustment of $3.8 million (related to new business revenue).  
According to the AG, while ComEd argued that this adjustment did not account for 
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declines in sales due to customer migration from the Large Commercial and Industrial 
class to the Small Industrial and Commercial Class, it presented no evidence indicating 
that such migration actually occurred.   
 

However, a determination as to what new business ComEd will receive is 
necessarily an estimate.  The AG presents no facts or law indicating that this estimate is 
not accurate.  Rehearing is not warranted.   
 

In summation, we recommend denying the AG‘s Application for Rehearing, in its 
entirety.   
 
The Application for Rehearing filed by the Coalition to Request Equitable Costs 
Together (“REACT”) (pp. 6-11) 

 
Limitation on the Study to Extra Large Load Customers 

 
REACT contests the propriety of the conclusion in the final Order that limited the 

study of any possible double-billing to only the Extra Large Load customer billing class.  
Indeed, REACT presented evidence establishing that, due to the fact that this class of 
customers pays ComEd for certain custom-made build-outs, the Extra Large Load 
customers may be paying ComEd twice (once in a monthly bill and once for the build-
out) for certain items.  That was the reason for ordering a study regarding this particular 
and relatively small customer class.  REACT, however, seeks to include the over-10MW 
customer class in this study as well.   
 

In support of its argument, REACT asserts that its expert witness, Mr. Terhune, 
testified that a study would be appropriate of the over 10MW customer class as well.  
However, absent from the facts that REACT cites is any fact establishing that these 
other customers have the same sort of build-outs that the Extra Large Load customers 
have, which is the ―root‖ of the possible double-billing scenario.  While REACT asserts 
that its witness Mr. Terhune provided extensive explanations of the assets that the over-
10MW customers use and do not use, this evidence, in and of itself, does not point 
toward a situation that may involve double-billing.  Rehearing should be denied on this 
issue.   
 

Customer Care Costs Based Upon an Allocation Study (pp. 12-14) 
 

REACT argues that it was error to approve use of ComEd‘s Switching Study, as 
opposed to its Allocation Study. It notes that in the past, this Commission has 
expressed disdain with the approach used (but not an actual study) in the Switching 
Study.  REACT presents no new facts or evidence on this issue.  Rehearing is not 
warranted on this issue.   
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The Illinois Electricity Distribution Tax (“IEDT”) 
 

REACT disagrees with the conclusion in the final order concerning the allocation 
and collection of the Illinois Electric Distribution Tax.  REACT supports the arguments of 
IIEC on these issues.  The conclusions on these issues were consistent with the 
Commission‘s conclusion in the Ameren rate case.  Staff had recommended rejecting 
the proposal of IIEC on these issues.  REACT incorporates the arguments of IIEC in its 
application for rehearing.  Thus, no new evidence or information was provided.   

 
Therefore, the application for rehearing on these issues should be denied. 

 
Yearly Distribution Loss Factor (“DLF”) Updates (pp. 21-23)   

 
A Distribution Loss Factor is a measure of the electricity that becomes lost in the 

system.  REACT asks this Commission to reconsider its decision not to require ComEd 
to annually update its DLFs.  However, REACT does agree with the Commission finding 
that ComEd‘s final DLFs in this docket appear to be based on much more accurate 
information than those that were presented in ComEd‘s last two rate cases.  
Additionally, the Order did require ComEd to provide an updated DLF study.  Now that 
ComEd has more accurate studies in general, it appears that its DLF studies will be 
more accurate.   
 

REACT presents no new facts or evidence regarding this issue.  Granting 
rehearing on this issue is not warranted.  It should be denied.   

 
Sanctioning ComEd 

 
On pp. 23-26 of its Application for Rehearing, REACT asserts that, in several 

respects, ComEd failed to follow Commission Orders.  REACT, in fact, reiterates many 
of those instances in its Application.  REACT concludes that therefore, this Commission 
should sanction ComEd.  However, REACT does not state what penalty to impose or 
what a reasonable penalty would be.  
 

The issue of monetary penalties was raised for the first time in REACT‘s 
Application for Rehearing.  It is not factually developed and there are no facts 
establishing that REACT could not have raised this issue at an earlier time.  Rehearing 
on this issue should be denied.   

 
In conclusion, we recommend denying REACT‘s Application for Rehearing, in its 

entirety.    
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