
 Docket No.:  09-0592 

 Bench Date:  7/7/11 

 Deadline:  N/A 

M E M O R A N D U M _____________________________________________ 
 

TO: The Commission 
 

FROM: Bonita A. Benn, Administrative Law Judge 
 

DATE: June 7, 2011 
 

SUBJECT: Illinois Commerce Commission 
  On Its Own Motion 
 
 Adoption of 83 Ill. Adm. Code 412 and amendment of 83 Ill. 

Adm. Code 453. 

 

RECOMMENDATION: Submit the proposed rules to the Illinois Secretary of State 
to begin the first notice period. 

 

 

This Order is being resubmitted to the Commission from the 

June 22, 2011 Bench Agenda without any changes. 
 

Background: 

 
On December 2, 2009, the Illinois Commerce Commission (“Commission”) 

entered an order authorizing submission to the Secretary of State of the first notice of 
the proposed adoption of 83 Ill. Adm. Code 412 (“Part 412”) entitled, “Obligations of 
Retail Electric Suppliers” (“RES”) (attached as Appendix A) and amendment of 83 Ill. 
Adm. Code Part 453 (“Part 453”), entitled “Internet Enrollment Rules” (attached as 
Appendix B) to be submitted to the Secretary of State pursuant to Section 5-40 of the 
Illinois Administrative Procedure Act.  

 
The Administrative Law Judge held an initial hearing via teleconference on 

January 13, 2010.  On that date, Commission Staff (“Staff”) appeared and the Illinois 
Competitive Energy Association ("ICEA"); MC Squared Energy Services LLC; Retail 
Energy Supply Association ("RESA"); Liberty Power Holdings LLC ("Liberty Power"); 
Central Illinois Light Company d/b/a AmerenCILCO, Central Illinois Public Service 
Company d/b/a AmerenCIPS, and Illinois Power Company d/b/a AmerenIP (collectively, 
“Ameren”); BlueStar Energy Services, Inc. ("BlueStar"); Commonwealth Edison 
Company ("ComEd"); and the Citizens Utility Board (“CUB”) all appeared as 
intervenors. The ALJ subsequently granted the Petitions to Intervene filed by the 
Attorney General for the People of the State of Illinois (collectively as “CUB”, “AG” or 
“CUB/AG”); the Illinois Industrial Energy Consumers (“IIEC”) and Dominion Retail, Inc. 
(“Dominion”); the Illinois Energy Marketers Coalition (“IEMC”); and the National Energy 
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Marketers Association (“NEMA”). No objections were raised to the Petitions to Intervene 
by any party.  

 
CUB/AG, ComEd, Ameren, BlueStar, Dominion, ICEA, IIEC, and RESA all filed 

verified initial comments; followed by verified reply comments filed by  Staff, AG, 
ComEd, Ameren, BlueStar, Dominion, ICEA, IIEC, and RESA.  Following a pre-hearing 
conference held on May 6, 2010, Staff, AG, ComEd, Ameren, BlueStar, Dominion, 
ICEA, and RESA filed verified surreply comments.   Initial Briefs were filed by 
Commission Staff, AG, ComEd, Ameren, Blue Star, Dominion, ICEA, IIEC, NEMA, and 
RESA filed initial briefs on August 27, 2010.  An additional intervenor, Interstate Gas 
Supply of Illinois, Inc. (“IGS”), filed a Verified Petition to Intervene and Verified Initial 
Brief on August 30, 2010.  The Administrative Law Judge issued a ruling granting the 
Verified Petition to Intervene without objection and noting the Verified Initial Brief of IGS 
on September 15, 2010.  Staff offered the current versions of the proposed rule and 
amendment as Corrected Attachment A to its Corrected Verified Reply Comments filed 
on April 22, 2010.  Staff subsequently proposed additional revisions to the proposed 
language via an e-mail to the parties on August 23, 2010.  These revisions are 
memorialized in Attachment A to Staff’s Initial Brief.  Given the heavily contested nature 
of this rulemaking, the Commission entered an Interim Order of Withdrawal on October 
26, 2010 to withdraw the current draft of Part 412 and Part 453 and allow this docket to 
remain open for further adjudication. Thus, the Administrative Law Judge issued a 
proposed First Notice Order on February 18, 2011 and a corrected First Notice Order 
on March 18, 2011. Briefs on Exceptions and Reply Briefs on Exceptions were filed by 
the parties. Two final intervenors, Energy Services Providers, Inc. d/b/a Illinois Gas and 
Electric and Interstate Gas Supply, Inc. filed Brief on Exceptions, without objection. 

 
 Below is a summary of the significant issues:  
 

Section 412.20 Waiver 

 
Staff proposed defining “waiver” in this Section based upon on Section 13-513 of 

the Public Utility Act [220 ILCS 5/13-513].  Staff believed that absent a waiver provision, 
otherwise well-intentioned rules could have a negative impact on the consumer and 
jeopardize the overall intent of this language. Staff also noted similar language has 
been approved by the Commission and the Joint Committee on Administrative Rules in 
several other rulemakings. ComEd objected to the proposed language and CUB/AG 
and ICEA supported modifying this subsection to require a party to file with the 
Commission a formal petition alleging a specific basis for the waiver.   

 
Staff stated that the Commission cannot waive a requirement mandated by 

statute and the “just and reasonable” language proposed by in subsection (a) is 
unnecessary. The Commission’s ruling is intrinsically reasonable under the 
circumstances. 
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The ALJPO adopted language that required the party seeking waiver to   file a 
petition as set forth by the Rules of Practice and while balancing what is just and 
reasonable to the parties as proposed by Staff. 

 

Section 412.110 Uniform Disclosure Statement 
 
Staff proposed several revisions to the Uniform Disclosure Statement to provide 

should provide standardized information to the consumer and ensure continuity of 
service in the industry.  Staff argued the consumer’s interests are best served by 
providing standardized and reliable methods for the consumer to make an informed 
price comparison for RES service. The ALJPO proposed modifications to Section 
412.110 that requires the consumer to receive the Uniform Disclosure Statement prior 
to enrollment, as it does not lengthen the enrollment process. Subsections 412.110 (c), 
(j) (l), (m), (n), (o), and (p) and proposed language introduced by CUB/AG regarding 
RES force majeure disclosures to the public were stricken from the order. 
 

Section 412.120 Door-to-Door Solicitation 

 
 This subsection sets forth guidelines for door-to-door solicitation. A clarifying 
modification was introduced to refer to agents as “RES agents” instead of “sales 
agents”. A new language has been included to require RES agents to disclose they are 
an independent seller of power and energy service, and do not represent or act on 
behalf of the utility, governmental body, or any consumer group.  Additional language 
was introduced to require that any sales solicitation, agreement, contract or verification 
are translated into another language if it is determined necessary for the consumer to 
understand.  Dominion proposed adding new subsections that would ensure RESs 
perform background checks on its agents and limits door-to-door solicitations to 
reasonable hours unless local ordinances are stricter. The ALJPO adopts language with 
amendments proposed by Staff and Dominion as stated above. 

 

Section 412.190 Affiliate Name and Logo Use 

 

 CUB/AG recommended that the proposed rules include a provision prohibiting 
RESs from using a name or logo similar to that of an electric utility.  However, 
CUB/AG’s language has a broader application than contemplated.  RESA proposed a 
different version of this section that limited the application to RESs affiliated with Illinois 
utilities only.  This language potentially created a loophole exempting future RESs 
whether it affiliates with an Illinois utility or not.  Therefore, the ALJPO adopted 
language modified by RESA but consistent with CUB/AG’s intent.  The modified 
language is attached in Appendix A Section 412.190. 

Section 412.195 Product Descriptions 

 
CUB and the AG proposed to protect customers from general, deceptive claims 

that energy purchased comes from renewable resources and/or is environmentally 
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friendly.  CUB/AG argued that the use of “green” products should be restricted to 
renewable energy purchased separate and apart from that which is required under 
Section 16-115D of the Act.   

 
CUB/AG noted that RESs are already subject to a renewable portfolio standard 

which requires the purchase of qualified renewable energy resources or alternative 
compliance payments.  See 20 ILCS 3855/1-75; 220 ILCS 5/16-115D.  Staff agreed 
with CUB/AG that a “green” definition is important to customers but that one cursory 
sentence in a Rule is not sufficient to address the matter. 

 
Other parties such as RESA and ICEA opposed the adoption of this section and 

propose a subsequent workshop address the details of what is and is not “green.”  
Furthermore, ICEA suggested that the workshop results could later be added to Part 
451. 

 
The ALJPO adopted a “green” definition attached in Appendix A, Section 

412.195 to ensure that customers, who are likely to be unaware of these statutory 
obligations, are not lured into purchasing supply under false pretenses. 

Section 412.210 Rescission of Sales Contract 

 
The proposed Section informs residential customers they are given 10 calendar 

days to rescind the contract from the date the utility processes their enrollment request.  
RESA objects to the 10 calendar day rescission period found in Sections 412.110(j) and 
412.210, arguing the 10 calendar day period could become much longer with the 
current 45 day pre-enrollment period.  RESA sought to revise the start of rescission 
timing to the date the customer receives the Uniform Disclosure Statement.  BlueStar 
supported the start of rescission from the moment of contract. 

 
 ComEd supported the requirement that the consumer’s rescission period begins 

when the utility processes an enrollment request.  This generates a letter to the 
customer notifying them of the pending switch and records when the rescission period 
begins. 

 
BlueStar adamantly argued against the rescission period tied to enrollment.  It 

maintains that doing so will significantly increase risk to the RESs which will be reflected 
in customer rates. 
 

Staff and Ameren argued that the 10-day cancellation timeframe is appropriate, 
since it is present in the current residential and small commercial Ameren tariffs. 
Ameren saw no value in augmenting the utilities’ rescission/enrollment timetable for the 
purpose of the present rulemaking.  
 

CUB/AG proposed to revise this section to include four additional disclosure 
statements; however, its revisions were not included in its Initial Comments. 
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The ALJPO adopted a 10-day rescission period tied to the enrollment process, 
amended in attached Appendix A Section 412.210.  This will provide the customer 
sufficient time to review their terms and conditions and receive a reminder from the 
utility of the pending rescission window. 

Section 412.230 Early Termination of Sales Contract 

 

Section 412.230 requires that the early termination fee or the formula used to 
calculate the termination fee shall be disclosed to the customer within 10 business days 
from the issuance of the initial bill and allow the consumer to terminate the contract 
without any fee or penalty. This Section also prohibits the customer from using the early 
termination option more than once in a 12-month period.  
 

Staff recognized it was important to discourage the customer from switching 
servicers to minimize the cost of service at the expense of the RES. Staff opposed the 
$50 cap on the termination fee proposed by CUB/AG because the remaining customers 
would absorb the difference between the cap and actual costs. 
 
 Staff and ICEA proposed limiting the customer’s ability to rescind the contract 
without a fee if the rescission occurs within 10 business days after the first billing 
statement is issued. RESA argued that Section 412.230 would cause the RES to 
consider raising prices or limiting product offerings.  Because of the lack of detail 
regarding the above issue, RESA and BlueStar argued that there is a high potential that 
the customer will use the fee waiver to “game” the market.  
 

CUB/AG argued for imposing the cap on the early termination fee. CUB/AG 
argued that failing to cap the fees will cause the RES to substantially increase its fees 
to the consumer overall. BlueStar claims that fees are necessarily to recoup costs when 
customers terminate contracts leaving the RESs with excess supply. 

 
 The ALJPO adopted this Section with the revisions found in Staff’s Initial Brief 
rejecting the fee cap reflected in attached Appendix A Section 412.230.  Fees ultimately 
must be reasonable and a customer may not rely on this Section more than once every 
12 months. 

Section 412.320 Dispute Resolution 

 
Section 412.320 allows the consumer the opportunity to file an informal or formal 

complaint with the Commission without requiring the consumer to engage in alternative 
dispute resolution. The Section also requires the RES to investigate all informal 
complaints and report the results to the Commission within 14 days.   
 
 Dominion argued Section 412.320(c)(3) should be revised to limit Commission 
reporting to formal complaints only and should include a precise method for analyzing 
complaints.  BlueStar and REA supported Dominion arguing that failing to limit reporting 
to formal complaints would be misleading and harm RES business reputations. They 
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further argue that the definition of complaint is too broad and will skew reporting.  
Dominion proposed a workshop to analyze the precise website reporting method, 
further define “informal complaint” to prevent skewed data, and protect business 
confidentiality. 

 
 The ALJPO adopted this Section with the proposed revision to Section   
412.320(c)(3) allowing informal and formal complaints to be separately reported.  This 
revision is reflected in attached Appendix A Section 412.320.  
 
 Since Part 453 (Appendix B) is an existing Rule that is being amended, the track 
changes were left in for the Commission to review. 
 
 Accordingly, I recommend the proposed rules as attached as Appendix A and 
Appendix B to the First Notice Order be submitted to the Illinois Secretary of State to 
begin the first notice period. 
 

BAB:jt 


