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RESPONSE OF THE CITIZENS UTILITY BOARD TO 
COMMONWEALTH EDISON COMPANY’S APPLICATION FOR REHEARING 

 NOW COMES the Citizens Utility Board (“CUB”), by and through its attorneys, and 

responds to the Verified Application for Rehearing (“Application”) of Commonwealth Edison 

Company (“ComEd” or “the Company”).  This response addresses only one issue in ComEd’s 

Application, 2011 pro forma plant additions, and responds to correct ComEd’s inaccurate 

application of the law and provide to the Commission the law that should be applied.   

On rehearing, ComEd asks the Commission, among other things, to rehear the issue of 

ComEd’s 2011 pro forma plant additions, which were largely disallowed because the 

Commission determined that the Company did not present sufficient evidence that they were 

known and measurable.  Final Order at 16.  ComEd suggests that it should be allowed to present 

evidence of what it actually spent on plant placed into service between January 1 and June 30, 

2011 (its 2011 pro forma plant additions), as a backdoor attempt at meeting the “known and 

measurable” requirement.  .  Application at 9.  Because new evidence is permissible on 

rehearing, ComEd claims that “newly available evidence removes all doubt” that its pro forma 

plant additions are known and measurable, and that “this evidence will demonstrate beyond a 

doubt” that its plant additions were known and measurable.  Application at 8-9. 

ComEd is correct that new evidence is permissible on rehearing, but has omitted 

superseding law.  Pro forma adjustments must be “individually identified and supported in the 
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direct testimony of the utility.”  83 Ill. Admin. Code 278.40 (emphasis added).  Interestingly, 

ComEd cited 287.40 in its Application, but left out this essential requirement.  The Commission 

recognized the importance of this part of the rule in its Final order, stating,  

The Commission notes that the record indicates ComEd failed to 
establish, in its direct testimony, specific plans for many of its 
post-test year pro forma plant additions.  It also failed to “cure” 
this defect in its evidentiary proof requirement (the Commission 
makes no determination herein as to whether this initial evidentiary 
burden requirement by 83 Ill. Adm. Code 287.40 can be cured) 
with its subsequent filings. 

 
Final Order at 16 (emphasis in original).  Such a defect cannot be “cured,” either during the case 

or on rehearing, and the Commission should make that clear now.  If such was possible, then the 

law would state that or would be silent on the matter.  Instead, the rule specifically names the 

utility’s direct case as its only opportunity to demonstrate that its pro forma additions are known 

and measurable.  There is a sound policy argument for the rule; pro forma plant additions are 

unique in that they are expenses outside of the test year which may be presented in a rate case for 

recovery.  “The purpose of the test year rule is to prevent a utility from overstating its revenue 

requirement.”  Final Order at 15, citing Bus. and Prof’l People for the Pub. Interest v. Ill. 

Commerce Comm’n, 146 Ill. 2d 175, 238 (Ill. 1991) (“BPI II”).  The Commission should be 

particularly cautious of these requests for recovery outside of the test year, which is why the 

“reasonably certain to occur” and “known and measurable” requirements of § 287.40 are so 

important.  Requiring those showings to be made on direct allows Staff and intervening parties 

greater opportunity to evaluate these outside-of-the-test-year costs, and helps to prevent utilities 

from over-recovering from ratepayers. 

 The Commission should decline to rehear the issue of pro forma plant additions and 

make it clear that it will continue to require pro forma adjustments to be justified in the 
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Company’s direct testimony.  If the Commission were to allow new evidence on rehearing to 

support pro forma plant additions not adequately supported in the Company’s direct case, it 

would be a violation of a directly-applicable provision of its own rules.   

 An application for rehearing “can serve only one constructive purpose, that is, to call the 

court’s attention to matters overlooked which might induce the court to change its decision.” Ill. 

Cent. R.R. Co. v. Michigan Cent. R.R. Co., 18 Ill.App.2d 462, 499, 152 N.E.2d 627, 644 (1st 

Dist. 1958).  ComEd’s petition does not serve to call the Commission’s attention to an 

overlooked matter—rather, it requests that the Commission reverse its own standard, ignoring 

controlling law.  If the Company takes issue with the requirement that pro forma additions be 

supported as known and measurable in direct, that argument is more appropriate for another 

forum.  

 ComEd is also incorrect that the Commission applied the incorrect legal standard in 

evaluating its 2011 pro forma additions.  The Commission evaluated evidence the Company 

provided beyond its direct case, which it was not required to consider, and found that even taking 

that evidence into consideration the Company did not show that the majority of its 2011 pro 

forma additions were known and measurable.  The Commission did not require that each pro 

forma adjustment be absolutely certain to occur or that the Company describe every individual 

pole it intended to erect, as ComEd suggests.  Application at 11-12.  Nor did the Commission 

reject wholesale summary data; rather, it rejected “general statements” as to what an adjustment 

was.  Final Order at 15.  The Commission appropriately looked to § 287.40, which governs pro 

forma adjustments to historical test year data, and required nothing more than the law requires—

that the Company has the burden to prove that pro forma adjustments are known and measurable 
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and are reasonably certain to occur.  There is no other legal standard which can reasonably be 

applied. 

 The Commission pointed out that if ComEd preferred its future projects to be evaluated 

by a different standard, it could have chosen a future test year.  Final Order at 15.  ComEd 

instead chose an historical test year, and is bound by the applicable Commission regulations 

regarding such.  Allowing the Company to cure the defects of its direct testimony in rehearing 

would subvert the test year rules meant to protect consumers. 

 WHEREFORE, CUB respectfully requests that the Commission deny ComEd’s request 

to rehear the issue of its 2011 pro forma plant additions, which were not justified in its direct 

testimony and cannot be justified now on rehearing. 
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