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$25.4 million for ITN 20543: CE-Dist Emergency Cable Fault Replacement, Corrective 

Maintenance emergency cable fault replacement activity. 

The view that none of these significant projects are known, measurable, or reasonably 

certain to occur by June 30, 2011 notwithstanding that construction is well underway and 

represents iron in the ground is contrary to the record, common sense, and reality. 

*     *     *     *     * 

For all the foregoing reasons, the Proposed Order’s recommendation to deny certain 

projects constituting ComEd’s pro forma adjustment for plant additions should be denied.  The 

description of ComEd’s testimony and evidence in the Proposed Order should be revised in 

accordance with Exception No. 1 and the Commission’s Analysis and Conclusions should be 

revised in accordance with Exception No. 2.

B. Accumulated Provisions for Depreciation and Amortization-Related 
Provisions for Accumulated Depreciation 

The Proposed Order incorrectly states that “[w]e also note that it is not controverted that, 

if accumulated depreciation must match pro forma plant additions, ADIT must also correspond 

in this manner.”  PO at 29.  That conclusion is very much controverted.  As to the substance of 

this argument, the Proposed Order improperly concludes that both the reserve for accumulated 

depreciation and amortization (the “depreciation reserve”) and the figures for “ADIT” on test 

year plant should be “rolled forward” to the December 31, 2010 pro forma cutoff adopted by the 

Proposed Order.  This has the effect of decreasing ComEd’s rate base by $55,926,000. 

1. ADIT – Accumulated Deferred Income Taxes 

The Proposed Order states the view that the Commission is required by the decision of 

the Appellate Court in Commonwealth Edison Co. v. Illinois Commerce Comm’n, 405 Ill. App. 

3d 389 (2nd Dist. 2010) to roll forward both depreciation and ADIT.  PO at 29-30.  That is 
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incorrect.  That opinion did not even mention, much less discuss, ADIT.  The discussion in that 

opinion upon which the Proposed Order relies is explicitly captioned “Accumulated Depreciation 

of Existing Plant During Post-Test-Year Period.”  405 Ill. App. 3d at 402.  The relevant holdings 

of that Court were that “the Commission miscalculated the value of the plant investment by 

recognizing increases in rate base investment value due to post-test-year additions without 

recognizing contemporaneous offsetting decreases in the value of that investment attributable to 

ongoing depreciation.” Id. at 405.  Interpreting the Commission’s pro forma rule, the Court said 

“[t]he increase in the accumulated depreciation on the existing plant during the post-test-year 

period, in which the additional plant is being factored into the rate base, is a change that affects 

ratepayers and therefore must be factored into the rate base.”  Id. at 406  Accordingly, that 

opinion is not authority for the proposition that the Commission is obligated to roll forward 

ADIT on test year plant through the pro forma period.

Moreover, the logic of the Appellate Court opinion does not suggest that the Commission 

should roll forward ADIT.  The conceptual legal underpinning of that opinion is that 

Section 9-211 of the Public Utilities Act, 220 ILCS 5/9-211, allows only the “value” of a utility’s 

investment to be included in rate base.  The conclusion that accumulated depreciation must be 

rolled forward proceeded from the following logic, expressed by the court:  “The value of a 

utility’s rate base investment is affected by both new investment and the decline in investment 

value due to plant depreciation. … The purpose of the accumulated depreciation account is to 

reduce an asset’s carrying value to reflect its value loss due to wear, tear and usage ….  The cost 

of an asset minus its accumulated depreciation is the asset’s book value.”  Commonwealth

Edison Co. v. Illinois Commerce Comm’n, 405 Ill. App. 3d at 395.  Whatever merit this 

statement has, it does not apply to ADIT.  Nothing in the record of this case supports the 
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proposition that the accounting entry for ADIT has anything to do with “loss of value” of the 

plant due to “wear, tear and usage” or any other factor.  Indeed, in their post-hearing briefs to the 

Commission neither Staff, IIEC, CUB nor the AG even argued that ADIT was an element 

affecting the “value” of utility plant.  Staff’s Initial Brief is illustrative.  While arguing that the 

roll forward of accumulated depreciation is “necessary in order to reflect the correct value of 

plant investment,” Staff then simply argued that ADIT should also be rolled forward as a 

“companion” adjustment.  Staff In. Br. at 10-11.  CUB and the AG argued that the ADIT ought 

to be rolled forward not because of any notion of ADIT affecting “value” of plant, but because 

these incremental deferred taxes “will be available to finance the growth in plant balances 

following the test year.”  AG In. Br. at 14.

Although the Commission’s 2009 Order in Ameren did roll forward ADIT along with 

accumulated depreciation, it is clear that it did so not on the basis that it is part of the calculation 

of net plant, but rather on the mistaken assumption, reflected in Staff’s Brief quoted above, that 

“the ADIT balance is essentially a companion or derivative adjustment to the accumulated 

depreciation” and that “[b]ecause the Commission has adopted post-test year changes in 

accumulated depreciation for existing plant, the Commission concludes that the companion 

adjustment for post-test year adjustments in ADIT associated with existing plant should also be 

made.”  Ameren at 49.   It is clear that the two should not be treated identically.  The legal issue 

is one of including the “value” of utility investment in rate base.  In that respect, accumulated 

depreciation and ADIT stand on far different ground.  ADIT is not simply a “companion” to or 

“derivative” of, and an orphan to be dragged along with, accumulated depreciation, as the 

Commission apparently believed in Ameren.  It is instead a separate and unrelated matter, and 



26

not even arguably anything that affects “value” of investment.  On the record of this case, it 

would be error for the Commission to roll forward ADIT. 

For these reasons, the Proposed Order should be revised with respect to ADIT in 

accordance with ComEd’s Exception No. 3.13

2. Accumulated Depreciation 

As an initial matter, ComEd is advising all parties that its Petition for Leave to Appeal 

from the September 2010 Second District decision was denied by the Illinois Supreme Court on 

March 30, 2010. Commonwealth Edison Co. c. Illinois Commerce Comm’n, Gen. No. 111548 

(letter order).  Notwithstanding this development, the Proposed Order decision to roll forward 

depreciation should not be adopted based on the record in this case. 

As stated above, the key legal principle underlying the Appellate Court’s opinion is that 

set forth in Section 9-211 of the Act, which as the Court recognized “provides that a utility’s rate 

base may include ‘only the value of such investment which is both prudently incurred and used 

and useful in providing service to public utility customers’.”  Commonwealth Edison Co. v. 

Illinois Commerce Comm’n, 405 Ill. App. 3d at 404 (emphasis in original)  In that case, 

continued the court, “the dispute on the accumulated depreciation issue is not whether the 

planned plant additions will be used and useful, but how to measure the value of all the plant in 

service.” Id. at 404-405 (emphasis added).  The court’s analysis led it to conclude that in that 

case Section 9-211 was violated “by overstating ComEd’s revenue requirement.” 

13  ComEd notes that, if the Commission were to adhere to the Proposed Order’s recommendation, the 
ADIT of $103,149,000 associated with the pro forma plant additions for 2011 in Appendix A, p. 7, col. (b) is 
incorrect and would need to be revised.  The work paper provided in support of the calculations included in 
Appendix A to the PO, in particular, footnote 2 of the pro forma plant adjustment page indicates a bonus 
depreciation percentage of 50% and an income tax rate of 38.75%, for the 2011 new business additions. These 
should be revised to 100% and 41.175%, respectively. The resulting ADIT is $117,366,000. 
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Section 9-210 of the Act, 220 ILCS 5/9-210, gives the Commission broad authority to 

determine the “value” of utility investment to be included in rate base, subject only to the usual 

requirement that its determination be based on the record.  The General Assembly has not 

dictated the method by which such value is to be determined, and has certainly not left it to the 

courts to decide the “value” of utility property.  Section 9-210 provides that:  “The Commission 

shall have power to ascertain the value of the property of every public utility in this State and 

every fact which in its judgment may or does have any bearing on such value …. In making such 

valuation the Commission may avail itself of any information, books, documents, or records in 

the possession of any officer, department or board of the State or any subdivision thereof.  The 

Commission shall have power to make revaluation from time to time and also to ascertain the 

value of all new construction, extensions, and additions to the property of every public utility.  

For purposes of establishing the value of public utility property, when determining rates or 

charges, or for any other reason, the Commission may base its determination on the original cost 

of such property.” 

Whatever the record in the case that was the subject of the Appellate Court opinion, the 

record here shows that a roll forward of accumulated depreciation is not necessary to a 

determination of the “value’ of utility property to be included in rate base, or to assure that the 

revenue requirement is not overstated.  The reason for this is traceable to the earliest 

Commission decisions applying its pro forma rule, in which the Commission distinguished two 

kinds of cases, those in which utility plant was continuing to increase and those in which it was 

not.  In the former case, depreciation would not be rolled forward.  That is because a roll forward 

was not necessary to represent the “value” of utility investment when rates would be in effect 

because the costs of continuing construction would not be reflected in the established rates.  The 
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same is true here.  In addition, the evidence plainly shows that ComEd is not over-recovering its 

capital investments or its revenue requirement, even with the Commission having rejected this 

adjustment in its prior rate cases.  Houtsma Dir., ComEd Ex. 6.0 Rev., 10:209 – 15:302; 

Houtsma Reb., ComEd Ex. 29.0, 7:132 – 9:165.  Accordingly, the Proposed Order should be 

revised with respect to Accumulated Depreciation in accordance with ComEd’s Exception No. 3. 

C. Whether to Include PORCB (Purchase of Receivables  
and Consolidated Billing Service) Costs in Base Rates 

The Proposed Order recommends an adjustment that reduces ComEd’s rate base by 

$14,147,000 for jurisdictional PORCB capital costs and by another $2,722,000 for deferred 

O&M expenses of the PORCB project, and further provides that ComEd may recover these costs 

through filing a new PORCB-related rider under Section 16-118 of the Act, 220 ILCS 5/16-118.  

PO at 39-41 and Appendix A, p. 7, col. (b) and (d) (citing Ebrey Reb., Staff Ex. 16.0 and 

Sched. 16.10). 

If the Proposed Order’s adjustments are to be adopted, then the language of the Proposed 

Order should be modified in certain respects.  The language, for two different reasons, 

inadvertently exposes ComEd to inappropriate and unfair risks that it will not be allowed to 

recover fully prudent and reasonable costs that it unquestionably is entitled to recover, as 

explained below.  In addition, the implementation of the adjustment in Appendix A of the 

Proposed Order should be corrected, as discussed further below. 

The Language of the Proposed Order Must Be Modified to Avoid Stranded Costs.  

ComEd understands the first full paragraph of page 40 of the Proposed Order to find that under 

Section 16-118(c) of the Act, 220 ILCS 5/16-118(c), PORCB-related costs can only be recovered 


