
STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
COMMONWEALTH EDISON COMPANY ) 
       )  Docket No. 10-0467 
       ) 
Proposed general increase in electric rates  ) 
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 Pursuant to Section 10-113 of the Public Utilities Act (“PUA” or the “Act”), 220 ILCS 

5/10-113, and Section 200.880 of the Rules of Practice of the Illinois Commerce Commission 

(“Commission” or “ICC”), 80 Ill. Admin. Code 200.880, the Citizens Utility Board (“CUB”), by 

and through its attorneys, submits this Application for Rehearing of the Commission’s Final 

Order in the above-captioned proceeding regarding the increase in rates for Commonwealth 

Edison Company (“ComEd” or “the Company”).  For the reasons described in detail below, 

CUB requests the Commission grant rehearing to reconsider its conclusions on the following 

issues: (1) underground cable included in rate base, (2) the calculation of cash working capital, 

(3) recovery of executive long-term incentive plan (“executive LTIP”) expense, (4) rate case 

expense, (5) charitable contributions, (6) the authorized rate of return, and (7) the approved rate 

design.  CUB incorporates its past briefings of these subjects, and the underlying evidentiary 

record referenced in those briefings.  See CUB Init. Br. at 14-17, 21-28, 34-35, 42-81, CUB 

Reply Br. at 7-9, 12-18, 24-25, 28-37, CUB BOE at 8-12, 15-26, 32-33, 38-55, CUB RBOE at 5-

8, 11-18. 
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I. INTRODUCTION AND SUMMARY OF CONTESTED ISSUES 

The Commission is authorized to grant rehearing on with respect to any matter 

determined in said action or proceeding.  220 ILCS 5/10-113.  It is the Commission’s task to 

ensure that utility rates are affordable, just and reasonable.  220 ILCS 5/1-102(d)(viii); 220 ILCS 

5/9-211.  The price that utility consumers pay for utility service should “accurately reflect the 

long-term cost of such services,” while providing the utility with an adequate return on its 

investment.  220 ILCS 5/1-102; 1-102(a)(iii).   

CUB and other Intervernors have presented to the Commission evidence demonstrating 

the Commission’s conclusions on several important aspects of the Company’s requested rate 

increase are incorrect and should be reheard.  With respect to the Company’s proposed rate base, 

the Commission erred in concluding that it should allow the Company to recover costs 

previously disallowed by the Commission in its last rate case of underground cable, costs 

incurred well outside of the test year in this case.  CUB Init. Br. at 14.  ComEd should not be 

encouraged to revisit every previous Commission decision in rate cases, and the Commission’s 

conclusion on this issue opens the door to all parties re-introducing past arguments when the 

Commission disagrees with their position based on a lack of evidence (ICC Docket No. 07-0566 

Final Order of September 10, 2008 at 32-47), making a mockery of test year rules.   

The Commission erred in its conclusion on cash working capital.  Mr. Brosch presented 

ample testimony that the Company improperly used a mid-point methodology in its lead/lag 

study which skewed the revenue lag significantly upward.  See AG/CUB Ex. 1.0 at 21-36, 

AG/CUB Ex. 7.0 at 11-26.  The fact that the Commission has approved a similar methodology in 

a previous case (Final Order at 47) is not reason enough to ignore Mr. Brosch’s significant 

findings.   
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The Commission made three errors in its conclusions which approved the Company’s 

operating expenses for the 2009 test year.  First, the Commission erred in allowing the Company 

to pass along to ratepayers the expense of its executive long-term incentive plan.  As Staff, the 

Attorney General, and CUB pointed out throughout this case, the Company’s 2009 executive 

“Long-Term Incentive Plan” is designed to benefit shareholders rather than ratepayers.  ComEd 

recognized that metrics in the 2009 plan have previously been disallowed by the Commission as 

having little or no ratepayer benefit.  ComEd Init. Br. at 56.  The Final Order ignores this 

evidence, however, and addresses only Staff’s disallowance of emission reduction and smart grid 

metrics.  Final Order at 65.  The Commission’s conclusions on this issue are therefore contrary to 

the clear and convincing evidence presented. 

Second, the Commission erred in allowing recovery of the Company’s rate case expense 

without requiring more specific evidence from the Company, as required by the Public Utilities 

Act.  220 ILCS 5/9-229.  In particular, the Commission failed to distinguish which expenses 

were shared between the rate case and the Company’s alternative regulation filing, and allowed 

recovery of overestimated expenses.  ComEd should be required to provide the Commission with 

at least the bare minimum of information required by courts considering recovery of attorney’s 

fees: the number of hours worked by each attorney and witness, and the hourly rate charged by 

each.   

Third and last, the Commission erred in allowing ComEd to pass on to ratepayers the vast 

majority of its charitable contributions.  Final Order at 108-09.  While the Commission correctly 

disallowed contributions made by ComEd to organizations outside of the Company’s service 

territory because those contributions do not provide any benefit to ComEd’s ratepayers (Final 

Order at 108), the Commission failed to apply that standard consistently.  The Final Order 
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permits ComEd recovery of all other contributions, finding that they were made to “well-

established civic and charitable organizations,” but not evaluating whether they were reasonable 

in amount as is required by case law and the PUA, and not evaluating whether they benefit 

ratepayers, the standard articulated by the Commission earlier in its analysis.  Final Order at 108.  

The Commission’s failure to consider the reasonableness of the amounts of the donations and 

their benefit to ratepayers of all contributions should be reconsidered. 

The Commission should also reconsider its decision regarding the appropriate return on 

equity for ComEd.  The Commission must be very careful not to award a higher cost of common 

equity than would actually be required in true market circumstances and thus generates rates that 

unfairly burden ratepayers.  AG/CUB Ex. 4.0 at 6.  Despite the significant decline in the market, 

the Commission’s Order allowed ComEd a cost of common equity twenty basis points higher 

than what was granted in ComEd’s 2007 rate case, before the market decline.  Oral Argument of 

May 4, 2011 at 28.  AG/CUB presented evidence that investors view utilities as less risky than 

other investments.  AG/CUB Ex. 4.0 at 9.  Instead of addressing this evidence, the Final Order 

adopted adjustments arbitrarily to arrive its final 10.5%.  Final Order at 153.  Such a conclusion 

ignored the body of record evidence that points to a reasonable cost of common equity as one 

being in line with true market investor expectations.  AG/CUB Ex. 4.0 at 6. 

Finally, the Commission erred in its conclusions regarding ComEd’s rate design when it 

approved a plan by the Company to recover 50% of its “fixed” costs in a fixed customer charge.  

The Commission’s conclusion was erroneous and disproportionately affects low users. AG/CUB 

witness Scott Rubin demonstrated that the Company’s own cost of service study unequivocally 

showed that the level of consumption, the demand requirements, and the types of facilities 

needed to serve each residential subclass are different enough from each other that each class 
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should have a separate per KWH charge.  AG/CUB Ex. 6.0 at 14-41.  The Commission failed to 

consider that persuasive evidence in evaluating what costs are “fixed.”  While the Commission is 

right to be concerned about the impact of ComEd’s new rate design on low-use residential 

customers (Final Order at 232), the Commission ignored the evidence in this case demonstrating 

that the proposed rate design will harm those customers.  AG/CUB Ex. 6.0 at 32-38.   

 

II. PREVIOUSLY-DISALLOWED UNDERGROUND CABLE COSTS  

The Commission improperly revisited its prior conclusions in violation of its own test 

year rules.  In the Company’s 2007 rate case, the Commission disallowed recovery of these exact 

same expenses on the grounds that ComEd failed to provide sufficient information to support the 

levels of its proposed additions.  ICC Docket No. 07-0566 Final Order of September 10, 2008 at 

32-47.  The Final Order here erroneously concludes that the dispute in that case was really about 

a “change in accounting procedures on the part of ComEd.”  Final Order at 33.  Such a 

conclusion is incorrect.  The accounting change, which relates to whether or not the company 

“wrote off” the amount, is relevant only to AG/CUB witness David Effron’s point that the 

Company had accepted the disallowance permanently.  AG/CUB Ex. 9.0 at 5-6.  This was 

offered only to show that the Company believed the disallowance was permanent.  AG/CUB Ex. 

2.0 at 9-10.  The fact is that the Company’s belief about the disallowance is not the primary 

issue.  The primary issue is whether the Commission could reconsider costs which it previously 

disallowed. 

The Commission accepted ComEd’s argument that nothing in the 07-0566 Order 

specifically prohibited these costs from being presented in a future case (Final Order at 33), 

however the Company nor the Commission could not cite anything that indicated the cost could 
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be re-heard either.  Neither the Commission nor the Company provided a precedent for re-

hearing a cost previously-disallowed for lack of supporting evidence.  Should the Commission 

now create such a precedent, it may find itself re-hearing every disallowance made for that 

reason in future rate cases.  This would create unlimited opportunities for utilities to present any 

cost until it is finally allowed, while Staff and intervenors would have no similar opportunity to 

continue requesting disallowance of costs allowed in previous cases.  In this case, the 

Commission cites a “lack of evidence as to what service was performed on behalf of ComEd” as 

the basis for a disallowance of rate case expense billed by Sullivan and Associates.  Final Order 

at 85.  Surely the Commission does not intend to leave open the opportunity for the Company to 

present this cost again in its next rate case with further supporting evidence.   

The appropriate evaluation of this issue was not whether the Company had written the 

costs off of their books (evidence presented by Mr. Effron only as secondary support to his 

primary argument), but whether the costs are appropriate to be heard again in a later rate case at 

all.  The Commission should reverse itself on this issue to ensure that it has evaluated the correct 

issue and to make clear to ComEd and other utilities that costs cannot be presented again once 

disallowed for lack of supporting evidence. 

 

III. CALCULATION OF CASH WORKING CAPITAL 

The Final Order errs in accepting the Company’s methodology to calculate revenue lag in 

the Company’s Lead/Lag study, despite evidence demonstrating that the Company’s study 

lacked detail and used unreasonable assumptions.  Final Order at 47. The Commission accepted 

the Company’s flawed methodology simply because it has previously accepted similar studies, 

but does not conduct a thorough analysis of the appropriateness of that methodology.  Final 
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Order at 47.  The Commission rejects, without any explanation or analysis, AG/CUB’s criticisms 

of the Company’s calculation of the revenues collections lag in its lead/lag study, stating simply 

that they are not well-founded and are inconsistent but without providing any support for those 

conclusions.  Id.  AG/CUB witness Mr. Brosch demonstrated that the mid-point methodology 

used by the Company in its lead/lag study skewed the revenue lag significantly upward.  See 

AG/CUB Ex. 1.0 at 21-36, AG/CUB Ex. 7.0 at 11-26.  Mr. Brosch’s criticisms are well-founded 

and entirely consistent throughout the proceeding.  The Company, however, changed its position 

on surrebuttal in response to Mr. Brosch’s concerns.  ComEd Ex. 57.0 at 2.   The Company 

initially requested $95.7 million of cash working capital, and revised that request in Surrebuttal 

to $67.7 million.  ComEd Ex. 7.0 Rev. at 2, ComEd Ex. 57.0 at 2.   

As Mr. Brosch explained in his testimony, the Company’s study used unreasonable 

assumptions to group revenue collections into several broad categories, using the mid-points of 

those categories as the assumed age of all receivables in that group.  AG/CUB Ex. 1.0 at 22-23.  

This was a short-cut used by the Company in place of precisely calculating when ComEd 

actually collects revenues.  Id.  The Company’s use of imprecise methods and flawed 

assumptions with no empirical evidence that the bald assumptions employed in its approach are 

reasonable or accurate should not be relied upon by the Commission.  AG/CUB Ex. 7.0 at 12.  

Even if the general method used by the Company to quantify the revenue collection lag has been 

accepted by the Commission previously, the specific calculation used in each rate case must be 

based on reasonable inputs and assumptions for that specific utility and specific test year.  Id.   

Mr. Brosch presented evidence that the Company’s use of mid-points for calculating the revenue 

lag skewed the final result upward.   
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The Commission’s conclusion that Mr. Brosch’s criticisms are not well-founded and are 

inconsistent, (Final Order at 48), is erroneous.  ComEd included receivables over 90 days old in 

its results, despite its recognition that older receivables are most likely uncollectible.  AG/CUB 

Ex. 1.0 at 31.  Mr. Brosch found that using the assumption that receivables aging data above 90 

days are uncollectible would result in a negative CWC requirement.  Id. at 33.  The 

Commission’s Order provides no evaluation of that conclusion, which significantly impacts the 

Company’s revenue requirement.  As Mr. Brosch explained, a properly prepared Lead/Lag study 

that fully considers the timing of all cash expenses will often return a negative or nearly-zero 

CWC result because of the extended periods of time over which utilities often pay certain taxes 

and interest expenses.  Id. at 22.  This type of study is not possible without more detailed 

information from ComEd.  No party could perform an accurate analysis of receivables aging data 

because the Company cited information technology limitations as preventing them from 

providing more precise information.  Tr. at 1080, 1085, 1086, 1088, 1092, 1102, 1106, 1107, 

1120. 

 The Commission should adopt Mr. Brosch’s more accurate methodology for calculating 

cash working capital.  Alternatively the Commission should rehear this issue and require the 

Company to provide more granular data, which would provide an accurate calculation of revenue 

lag and a more accurate cash working capital requirement.   

 

IV. EXECUTIVE LONG-TERM INCENTIVE PLAN 

The Commission conclusion allowing 100% of executive LTIP program costs is contrary 

to Illinois law and should be reversed.  As Mr. Smith explained, LTIP is limited to officers and 

executives of ComEd, and the 2009 executive LTIP—the LTIP in effect during the test year—
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included financial and legislative objectives.  AG/CUB Ex. 18-20.  The Commission must base 

its analysis on the provision in effect during the test year.  Exelon’s 10-K about which Mr. Smith 

testified specifically includes LTIP metrics regarding the following shareholder goals: “ability to 

avoid adverse legislation,” “regulatory and legislative” goals, “financial goals,” “financial 

stability,” and “continuing to avoid legislation that would adversely impact the effective 

operations or that interferes with the business and support legislation that is helpful to cost 

recovery.”  Id. at 20.  The Commission’s Final Order makes no mention of these goals in its 

analysis and conclusions, apparently ignoring the realities of the executive LTIP during the test 

year and basing its conclusion only on the LTIP for 2010 forward.  The Company made no 

attempt to justify the 2009 LTIP metrics, arguing only that it changed the metrics after that based 

on past Commission orders.  ComEd Ex. 4.0 Rev. at 26-27.  Those are the metrics that the 

Commission should have analyzed, and those metrics have previously, and appropriately, been 

disallowed by the Commission.  ICC Docket No. 07-0566 Final Order of September 10, 2008 at 

61.   

The Company acknowledged their inability to recover the LTIP that included those 

metrics by changing the program, but that change occurred after the test year.  It is longstanding 

Commission policy and Illinois law that ratepayers not be required to foot the bill for incentive 

compensation relating to shareholder goals.  Incentive compensation is recoverable only when 

the utility can prove that the expenses are reasonable, related to utility services, and provide 

specific dollar savings or other tangible benefits to ratepayers.  ICC Docket Nos. 05-0597 at 95-

96, 07-0566 at 61, 04-0779 at 44, 03-0403 at 15, 01-0696 at 10.  The Commission should 

reconsider this issue and base its conclusion on the metrics in effect during the test year. 
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V. RATE CASE EXPENSE 

Section 9-229 of the PUA requires the Commission to expressly address the justness and 

reasonableness of a utility’s claimed rate case expense.  The Commission properly disallowed 

some expenses for which the Company did not provide enough support or which were 

unreasonably high, (see e.g. Final Order at 70, 72, 77), but failed to consistently examine each 

area of rate case expense.  As a result, the Company is allowed recovery of other significant 

expenses for which there is little or no documentation for the Commission to review whether 

those costs were just and reasonable.  The information that the Company provided regarding rate 

case expense, including billing invoices and running totals of actual expense, showed that the 

Company overestimated rate case expense in its budget and recovered large sums without 

providing detailed explanations of those amounts. AG/CUB Ex. 9.0 at 18-33.  The Commission 

should reconsider several of its rate case allowances. 

It is Commission policy to not make a blanket adjustment for multiple entries for similar 

services and or for over-estimates of costs without specific examples of such.  Final Order at 81.  

Mr. Smith did provide specific examples, including noting that the Company over-estimated its 

“Consultants and Expert Witnesses – Direct Case” expense and well after the Company had filed 

its direct testimony it had actually paid out only 64.42% of its budgeted amount.  AG/CUB Ex. 

9.0 at 29.  The Commission accepted ComEd witness Mr. Fruehe’s testimony “that ‘data’… 

shows that the amount ComEd has paid to consultants and expert witnesses for the direct case 

[was] relatively close to its estimate.”  This “data” did demonstrate that ComEd spent more than 

Mr. Smith indicated in his rebuttal, but ComEd did not spent whole amount for which it sought 

recovery for this item.  In fact, Mr. Fruehe’s Exhibit 56.3 shows that ComEd spent $707,067.59 
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on its direct case witnesses, though it asked for $840,000 recovery (15% more than it spent).  

ComEd Ex. 56.3 at 2.ComEd also requested recovery of $890,000 in “Post-Direct Testimony 

Witnesses,” but never provided an itemization of this expense or any specific information at all 

as to exactly what this enormous expense covered.  The Commission must require more than a 

four-word description for close to a million dollars in expense. Since ComEd’s direct case 

witness expense was overstated, it is likely that the post-direct budget was similarly inflated.  

AG/CUB Ex. 9.0 at 30-31.  Additionally, ComEd’s Ex. 56.3 specifically lists at least four 

consultants whose description of service states “Alternative Regulation,” but for whom the 

Company was allowed full recovery.  Id.  These are just a few specific examples on which the 

Commission can rely to properly reduce ComEd’s rate case expense. 

The Final Order compounded this problem by adopting Staff’s recommendation to 

disallow just over 18% of legal and expert fees included in the Company’s rate case expense 

which are actually attributable to the Alternative Regulation (“Alt. Reg.”) case.  Once more, 

ComEd has refused to specify exactly what amounts for which it seeks recovery are actually 

related to the alternative regulation litigation for every attorney and witness involved in both 

cases.  ComEd Ex. 30.0 at 14.  By combining the costs of two cases into one expense, the 

Company made it impossible for Staff and Intervenors to determine exactly what amount was 

attributable to each case.  Therefore, it is more reasonable to assume that 50% of the overlapping 

expenses were attributable to each case, and it is the Company's burden of proof to show 

otherwise.  The Company failed to meet this burden.  Instead, ComEd made the unbelievable 

claim that it received services for the Alt. Reg. case for free.  ComEd Ex. 3.0 at 14, ComEd Init. 

Br. at 64. 
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Because of the Company’s unwillingness to determine the actual amount of rate case 

expense attributable to Alt. Reg., Staff developed a formula in an attempt to determine the 

amount they assume was related to that case, which the Commission accepted.  However, their 

formula failed to include all overlapping expenses.  For example, the law firm Sidley and Austin 

appears on the Company’s motions and briefs in the Alt. Reg. case, but Staff’s adjustment allows 

all of their expenses to be included in this rate case.  See e.g. ICC Docket No. 10-0527 ComEd 

Motion for Entry of a Protective Order at 4; 10-0527 ComEd Initial Brief at 48, 10-0527 Reply 

Brief at 58; 10-0527 Proposed Order.  The Commission concluded that “Sidley & Austin’s 

participation in this docket appears to be relatively marginal,” and therefore determined no 

disallowance is appropriate.  Final Order at 81.  As a matter of policy, the Commission should 

not allow any cost—even “marginal”—to be inappropriately passed on to ComEd customers.  

Additionally, the Commission’s conclusion ignores the reality that although Sidley & Austin’s 

participation in this docket is marginal, then it is possible the firm participated more in the Alt. 

Reg. case.  The fact that the Commission acknowledges that it cannot make a determination as to 

the amount of work that lawyers in that (and other) law firms performed in this case and in the 

Alt. Reg. case only supports a 50% disallowance.  Final Order at 81-82.  It is a violation of the 

PUA to allow costs to be passed on to ratepayers if those costs are unsubstantiated, especially 

where the Commission has an explicit obligation to review such costs.  220 ILCS 5/9-229. 

After choosing to lump two cases expenses into one, it was the Company’s burden to 

show the Commission exactly which expenses were attributable to which case.  They did not do 

that, and it was not Staff’s duty to create a formula as a proxy for the true breakdown of expenses 

when the Company could readily have determined the number of hours for each attorney and 
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witness attributable to each case.  The Commission should either require ComEd to provide that 

information or adopt a 50% disallowance as proposed by Mr. Smith. 

 

VI. CHARITABLE CONTRIBUTIONS 

The Commission appropriately disallows contributions made by ComEd to organizations 

outside of the Company’s service territory.  The Final Order rightly states that there is no 

evidence that these contributions provide any benefit to ratepayers in ComEd’s service territory.  

PO at 102.  However, the location of an organization alone cannot be the sole basis for whether 

to allow a charitable contribution—the Company did not provide specific evidence that any of 

the other organizations to which it contributed benefit ratepayers in ComEd’s service territory.  

The PUA requires the Commission to evaluate the reasonableness of donations (220 ILCS 5/9-

227).  In determining “reasonableness,” the Commission must take into account other 

considerations besides simply where the charity is located to determine whether the amount of a 

contribution is reasonable to recover from ratepayers.  If the only consideration in determining 

the reasonableness of a charitable donation is the location of the charity, the utilities have no 

incentive to carefully consider the amounts of its charitable contributions.  There is no 

presumption that a utility’s charitable contributions are reasonable in amount, therefore it is the 

utility’s burden to affirmatively prove so.   

This issue was presented to the Illinois Supreme Court in Business and Professional 

People for the Public Interest et al v. Illinois Commerce Commission (“BPI II”), and the 

Company presented a similar argument to that which it makes here regarding the reasonableness 

of its charitable contributions.  Bus. and Prof. People for the Pub. Interest v. Ill. Commerce 

Comm’n, 146 Ill. 2d 175, 245 (Ill. 1991).  The Court found that section 9-227 does not provide 
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that every donation a utility makes to a qualified organization is presumed reasonable; the 

Company has the burden of proving that a donation is reasonable in amount.  Id. at 245.  The 

Order’s finding appears to deem the Company’s charitable contributions reasonable or not based 

solely on the location of the organizations to which the Company donated.  That does not meet 

the requirements set forth in the PUA and in BPI II.  The Company made no showing, and the 

Commission made no finding, that the charities to which it donated were reasonable in amount.  

Without such a finding, explicitly required by BPI II, the Commission’s decision is easily 

deemed arbitrary and capricious. 

 

VII. RATE OF RETURN 

The Commission erred in adopting an ad hoc “mix and match” approach to developing a 

cost of equity that appears intended to salvage the Company’s estimate rather than reflect the 

actual cost of common equity appropriate to ComEd.  The Order discarded from its analysis any 

consideration of changed market circumstances and any investigation of whether past approaches 

continue to be reliable today.  Ignoring the lower results of experts’ analyses undermines the 

purpose of using multiple approaches.  Staff Init. Br. at 82.  The purpose of using these multiple 

approaches is not to create a larger range of estimates for the Commission to average but to 

diminish the error in measurement by focusing on the central tendency of those results.  Id.  

Indeed, if all of the final ROE recommendations in evidence were averaged, the final ROE 

would be 9.793% (the average of Hadaway’s range, and the final recommendations of Gorman, 

McNally and Thomas).   

It is true that the Commission need not make a finding on every issue of fact, but it is also 

true that the Commission must state the facts essential to its rulings in a manner that enables a 
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reviewing court to intelligently review the decisions.  Business and Professional for the Public 

Interest v. Illinois Commerce Comm’n, Ill. App. 3d 824, 833 (1st Dist. 1996).  Courts have 

concluded that where the Commission “summarized and reviewed the evidence and arguments 

presented by both sides and, in its conclusion, it responded to each [party’s] reasons for opposing 

[an] adjustment,” the Commission had made sufficient findings to support its decision.  Id., 

citing United Cities Gas Co. v. Illinois Commerce Comm’n, 163 Ill. 2d 10, 12 (1994) (“United 

Cities”).  Such detail is necessary for the Commission to show its decision was not against the 

manifest weight of evidence in the record.  See United Cities, 163 Ill. 2d at 12.   

In this case, the Order falls well short of the legal standards necessary to sustain a 10.50% 

ROE for ComEd.  There is no discussion of why averaging two disparate financial models – a 

CAPM analysis and a DCF analysis – is appropriate in this instance when prior Commission 

orders have not done so.  There is no discussion of why it was appropriate to “correct” the 

analyses done by one cost of capital expert, Mr. McNally, but not others such as Mr. Gorman 

and Mr. Thomas.  The Order does not even address why adjustments recommended by witnesses 

to the Company’s ROE analyses should not be adopted.  For example, had Dr. Hadaway’s DCF 

model been changed to reflect the consensus economists’ 10-year projected growth rate of the 

GDP, his model would have supported have a ROE of 10.2% for ComEd.  IIEC Init. Br. at 30.  

In rejecting out of hand some ROE models while adjusting others, the Order creates an artificial 

ROE – outside of record evidence – which will result in unjustifiably inflated raters.  As Staff 

pointed out when addressing similar machinations made by ComEd in its Initial Brief, while a 

10.5% estimated might be mathematically correct, it is not a valid estimate of the cost of 

common equity given that its components are measured at different points in time.  Staff Reply 
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Brief at 47.  Nothing in the Order explains why choosing different components measured at 

different points in time is appropriate.   

The Commission erred in allowing ComEd to include in its overall rate of return a cost of 

common equity (“COE”) of 10.50%, a “reasonable average between Mr. McNally’s CAPM with 

adjustments and Dr. Hadaway’s average,” the two highest estimates provided.  Final Order at 

153.  While the Final Order determined that other parties’ evaluations are “negatively biased,” 

the Commission inexplicably used the Company’s evaluation—most assuredly positively 

biased—in its average, and appeared to conform its analysis to fit within the range recommended 

by ComEd’s witness.  Id.  The Order rejected out of hand evidence that indicates its final 

conclusion of 10.50% as the Company’s appropriate ROE is too high.  It also inappropriately 

modified the models adopted to determine the final ROE, and then compounded that error by 

averaging two disparate models together to arrive at a final ROE recommendation.   

Four final ROE estimates were presented: AG/CUB witness Thomas recommended a 

8.94% ROE, IIEC recommended a 9.6% ROE, Staff recommended a 10.0% ROE, and ComEd 

recommended a 11.30% ROE, which includes a 40 basis point adjustment for the Company’s 

energy efficiency programs later rejected within the Order.  Final Order at 152.  Several 

witnesses presented a Discounted Cash Flow (“DCF”) analysis in the case.  ComEd witness Dr. 

Hadaway’s results ranged between 10.3% for his constant growth DCF to 10.7% for a non-

constant growth DCF to a high of 10.9% for a constant growth analysis adjusted for long-term 

growth in the Gross Domestic Product (“GDP”).  ComEd Init. Br. at 99.  Despite the fact that 

every other party in the case presented compelling evidence that a lower ROE was required by 

investors, the Commission’s conclusion on ROE was within the range presented by the 

Company’s witness.   
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Staff witness McNally did two DCF analyses, with results of 9.91% for his constant 

growth DCF analysis and 9.47% for his non-constant growth analysis.  Staff Init. Br. at 63.  IIEC 

witness Gorman did one DCF analysis which resulted in a 9.8% ROE.  IIEC Init. Br. at 21.  

AG/CUB witness Thomas’s DCF analysis resulted in an 8.94% ROE.  AG/CUB Init. Br. at 43.  

All three non-company witnesses arrived at a ROE using a DCF model which is under 10.0%.  

All three non-company witnesses used a Capital Asset Pricing Model (“CAPM”) as a basis for 

comparison with their DCF analyses.  The results of these CAPM analyses ranged from a low of 

6.69 to a high of 10.32%, all well under the final 10.50% ROE adopted by the Commission. 

The Commission did not examine why the Company’s results were so high.  Instead, it 

apparently accepted Company’s ROE range as a starting point – 10.30 to 10.9% - and then 

adjusts Staff’s ROE to fit within that range.  It is arbitrary and capricious to dismiss other parties’ 

estimates as “negatively biased,” but to accept the Company’s estimates as true, without 

substantial evidence, when the Company stands to gain more than any other party in its ROE.  

The Commission inappropriately adjusted Mr. McNally’s CAPM analysis by picking an 

averaged risk-free rate which adds 33.5 basis points to his adjustment, creating a 10.50% ROE.  

Final Order at 153.  There is no basis in the record for attempting to correct a CAPM by picking 

two dates to measure the risk free rate and averaging them.  Simply picking two dates instead of 

one is as inappropriate as selecting one date, an approach the Commission has already rejected.  

Final Order at 152-153.  Second, McNally’s DCF analysis is “corrected” to reflect a GDP growth 

rate of 6%, presumably based on Dr. Hadaway’s testimony even though no citation is provided 

in the Order, resulting in a range of ROE between 10.29% and 10.44%.  Final Order at 153.  The 

Order does not address why 6% is appropriate despite the fact that all three other cost of capital 

witnesses presented lower estimates of GDP growth, from McNally’s 5.0% (Staff Ex. 5.6) to 
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Gorman’s 4.7% (IIEC Ex. 1.8) to Thomas’ 4.86% (CUB Init. Br. at 58, noting this was a figure 

higher than other published estimates of GDP growth).  Finally, the Order states that a 

“reasonable average between Mr. McNally’s CAPM with adjustments and Dr. Hadway’s average 

is 10.50%,” and then recommends this as the final ROE for the Company.  Final Order at 153. 

The difference between the ROE recommendations made by the various witnesses in this 

case exists for a variety of reasons, but the most significant are related to company growth 

expectations.  CUB Init. Br. at 53.  The growth rates used by Staff and Intervenors in this case 

are reasonable, mainstream estimates of how the economy, including ComEd stock, is likely to 

grow.  Dr. Hadaway’s forecasts assume simplistic relationships and “unwarranted optimism” 

when the record evidence is of a slow market recovery from the worst economic crisis since the 

Great Depression.  CUB Init. Br. at 45.  The Commission should adopt an ROE supported by 

realistic assumptions about the risk of investing in ComEd versus the risk of a comparable 

investment.  The highest cost of common equity supported by the record is that of Staff witness 

McNally, 10.00%.  The lowest is that of AG/CUB witness Thomas, 8.94%.  CUB continues to 

believe that Mr. Thomas’ proposed ROE is the most appropriate for ComEd for the reasons 

described in CUB’s Initial Brief at 42 – 67.  Mr. Thomas examined the relative level of risk 

associated with ComEd using the same methodologies the Commission has previously relied on 

the in the past and concluded ComEd’s ROE was well below the Company’s previously-

approved ROE.  AG/CUB Ex. 4.0 at 17.  If for some reason the Commission continues to believe 

Mr. Thomas’ analysis is not realistic, and not worth adjusting as was McNally’s, then the 

Commission should adopt the ROE recommended by Staff as the highest ROE recommendation 

supported by record evidence. 
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VIII. RATE DESIGN 

The Final Order adopts an ad hoc, modified straight-fixed variable (“SFV”) rate that 

increases the fixed cost recovery to 50%.  The Commission concludes that ComEd currently 

recovers 37% of its fixed charges, and that the move to 50% is an effort to gradually move 

towards more realistic cost causation and to avoid rate shock.”  Final Order at 232.  This ignores 

cost-causation realities, such as the variance of demand-related costs within the residential class, 

and is inequitable particularly to low users who, under this design, would pay more in fixed costs 

than they actually cause thereby subsidizing higher users.  See AG/CUB Ex. 6.0 at 32-38; 

AG/CUB Exs. 6.10 - 6.13.  The lowest users in each residential class will receive the increases 

greater than 50% while those customers with the highest usage would actually experience rate 

decreases.  AG/CUB Ex. 6.0 at 32-38; AG/CUB Exs. 6.10 - 6.13.  Although the Commission 

takes note that SFV may have a disparate impact on low-users, and requires that in its next rate 

case ComEd evaluate that impact (Final Order at 232), it allows an inequitable rate design until 

that time.  It is not enough to require that ComEd correct its rate design in a future case—the 

Commission must ensure that current rates are just and fair, and in requiring such an evaluation 

in its next case, the Commission implicitly acknowledges that this proposal may not be. 

Every ComEd cost-of-service study produced in this case recognizes that there are 

substantial demand-related costs incurred to serve residential customers.  AG/CUB Ex. 11.0 at 2.  

Even ComEd’s own embedded cost of service study (“ECOSS”), Schedule E-6, which delineates 

how facility costs are allocated by class and demand, recognizes that most aspects of ComEd’s 

distribution system – including facilities such as substations and transformers – are based on 

ComEd’s need to serve consumers’ demands for electricity over the life of those facilities (which 

s measured in decades).  See Id.  ComEd witness Michael McMahan confirmed that ComEd 
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engineers look at the usage of the customers to forecast peak load, determines whether 

transformer, substations and other facilities need to be expanded or replaced.  Tr. at 505-516.  

Increases in customer’s usage results in increased costs to the system, and utility pricing should 

reflect that fact and send customers an appropriate price signal.  Because of the diversity of 

demand within the residential class, large residential energy users place much higher demands on 

the system than small energy users.  Thus, decreasing the variable component of the customer 

bill sends the wrong price signal.   

The Order ignores compelling record evidence presented by ELPC which demonstrated 

that recovery of additional costs in the fixed charge will actually result in rate increases to those 

customers who participate in residential energy efficiency programs, which would have the 

opposite effect of encouraging energy efficiency.   

The Commission was also wrong to conclude that its previous decisions in natural gas 

cases addressing a straight fixed variable rate design were appropriate guidance.  Final Order at 

231-32.  The record evidence demonstrates that the Commission’s gas cases are distinguishable 

and do not support ComEd’s proposed straight-fixed variable (“SFV”) rate.  The Order states 

that “[j]ust as with the natural gas utilities, we conclude there is no disincentive a consumer may 

have by a move toward recovering fixed costs through fixed charges, as opposed to recovery on 

a volumetric basis.”  Id. at 231.  Presumably, the Order is agreeing with ComEd’s argument that 

its proposal is no different from recent Commission decisions on the gas side, including The 

Peoples Gas Light and Coke Company/North Shore Gas Company, Docket Nos. 07-0241/07-

0242 (cons.), also Docket Nos. 09-0166/09-0167 (cons.), Ameren Illinois Utilities, Docket 07-

0585, et al. (cons.); Northern Illinois Gas Co., Docket 08-0363.  However, these cases are 

distinguishable and do not compel the Commission to adopt a SFV rate here.  First, there are 
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inherent differences between electricity delivery and gas delivery, including the fact that 

electricity cannot be stored and the inherent difference in usage characteristics.  See Staff Ex. 

29.0C at 10.  Second, the facts in the gas cases are different than the facts here.  Notably, the 

Commission in those cases found that the impact on customers in the gas cases was both not 

significant and not disparate. See, e.g., Docket 08-0363 (Nicor), Order (March 25, 2009) at 89- 

90; Docket 07-0585 (Ameren), Order (Sept. 24, 2008) at 238.  In contrast, Mr. Rubin spent much 

of his testimony describing the inequitable disparate rate impact of ComEd’s proposal on low 

usage customers.  AG/CUB Ex. 6.0 at 25. 

The Commission should also consider the fact that it decreased the gas utilities’ 

authorized return on equity to compensate for their reduced risk under SFV rates.  In adjusting 

Ameren’s ROE downward by 10 basis points the Commission found:  

The Commission is of the opinion that this move toward AIU 
recovering more fixed costs through the fixed monthly charge will 
have a similar effect as adopting Rider VBA, in that AIU will be 
more assured of recovering its fixed costs of service for gas 
operations.  As a result, AIU will face less risk and an 
accompanying reduction in the authorized return on equity is 
warranted. 
 

Docket 07-0585, Order (Sept. 24, 2008) at 215.  Similarly, the Commission deducted 6.5 basis 

points from Nicor’s authorized return on common equity “to reflect the reduction in Nicor’s risk” 

resulting from the approval of SFV rates. Docket 08-0363, Order (March 25, 2009) at 71.  

Although the Commission allowed SFV in this case, it made no such adjustment.  The 

Commission should re-hear the issue of rate design to evaluate the disparate impact of this 

proposal and, if it allows any increase in fixed-cost recovery, it should determine the appropriate 

downward adjustment to the Company’s allowed ROE.   
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IX. CONCLUSION 

 For the above-stated reasons, CUB requests the Commission either reverse itself or 

conduct rehearing on the issues described herein. 
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