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STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

NORTHERN ILLINOIS GAS COMPANY )
d/b/a NICOR GAS COMPANY )

) Docket No. 10-0562
Application pursuant to Section 8-104 and )
Section 9-201 of the Illinois Public Utilities )
Act for consent to and approval of an Energy )
Efficiency Plan and approval of Rider 30, )
Energy Efficiency Plan Cost Recovery and )
Related changes to Nicor Gas’ tariffs )

APPLICATION FOR REHEARING
OF NICOR GAS COMPANY

Pursuant to Section 10-113 of the Illinois Public Utilities Act (the “Act”) (220 ILCS 

5/10-113(a)), Section 200.880 of the Illinois Commerce Commission’s (the “Commission”) 

Rules of Practice (83 Ill. Adm. Code § 200.880), and other applicable law, Northern Illinois Gas 

Company d/b/a Nicor Gas Company (“Nicor Gas” or the “Company”) applies for Rehearing of 

the May 24, 2011 final Order (the “Order”) in this Docket.  For the reasons set forth below, the 

Commission should grant rehearing on three issues:  (i) the Commission’s denial of the 

opportunity for Nicor Gas to present evidence supporting its recovery of Commission-approved 

fixed costs; (ii) the Commission’s determination to include gas purchased by transportation 

carriers in the calculations of gas savings goals; and (iii) the Commission’s determination to 

increase Nicor Gas’ spending cap by 20%.  Nicor Gas incorporates by reference its arguments 

from prior briefs on these three issues, as cited specifically below in accordance with 83 Ill. 

Admin. Code § 200.880(b).
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I. Argument

A. The Commission Should Permit Nicor Gas the Opportunity to Present 
Evidence Supporting Recovery of its Commission-Approved Fixed Costs that 
Nicor Gas Does Not Otherwise Recover Because of the Implementation of 
Energy Efficiency Measures1

The Order does not speak to this first issue at all because the Commission improperly 

denied Nicor Gas the opportunity to present evidence demonstrating the need for a fixed-cost 

recovery mechanism, as Nicor Gas proposed as part of Rider 30, Energy Efficiency Plan Cost 

Recovery.  On November 12, 2010, the Administrative Law Judge (“ALJ”) granted the request of 

the Citizens Utility Board and the People of the State of Illinois to strike any and all mention of the 

Company’s proposed fixed cost recovery mechanism.  Nicor Gas timely filed a Petition for 

Interlocutory Review of the ALJ’s ruling, which the Commission denied without comment on 

December 2, 2010.  The Commission’s determination to prevent Nicor Gas from presenting 

evidence demonstrating that it is entitled to recover fixed-costs that will not be recovered as a 

result of implementing the statutorily mandated energy efficiency program was in error.  The 

Commission’s determination to exclude such evidence also denied the Commission the 

opportunity to consider—with a full and complete record—whether recovery of such costs 

through a statutorily permitted rider mechanism is appropriate.  Finally, the Commission’s 

determination to exclude such evidence was in error because it did not apply the appropriate 

legal standards for dismissing the Company’s claim or obtaining summary judgment and, 

thereby, disposed of a substantive claim on grounds that are procedurally flawed.

                                                
1 Nicor Gas incorporates by reference the argument on this issue from the Response of Nicor Gas Company to the 
Motion to Strike by the Citizens Utility Board and the People of the State of Illinois at 1-8 and the Emergency 
Petition for Interlocutory Review of Nicor Gas Company at 4-10.
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Section 8-104 of the Public Utilities Act (the “Act”) required Nicor Gas to file an energy 

efficiency plan with the Commission on or before October 1, 2010.  220 ILCS 5/8-104.  Nicor 

Gas timely filed a Petition with the Commission requesting approval of its Energy Efficiency 

Plan (the “Plan”).  Pursuant to Section 8-104(e), Nicor Gas’ Petition proposed to recover all 

costs that are incremental to implementing the Plan, including the fixed costs portion of the 

volumetric charges, as approved by the Commission in Nicor Gas’ last rate case, Docket 08-0363

(“2008 Rate Case”), that are not received by the Company due to the statutory mandate.  Nicor 

Gas’ proposal is consistent with the Act because Section 8-104 provides that a gas utility can 

recover its prudently and reasonably incurred costs of Commission-approved programs.  

Specifically, Section 8-104(e) states that “[a] utility providing approved energy efficiency 

measures … shall be permitted to recover costs of those measures through an automatic 

adjustment clause tariff filed with and approved by the Commission.”  Further, Section 8-

104(f)(7) states that, in filing its energy efficiency plan, a utility shall “[i]nclude a proposed cost 

recovery tariff mechanism to fund the proposed energy efficiency measures and to ensure the 

recovery of the prudently and reasonably incurred costs of Commission-approved programs.”  

Ultimately, the crux of the issue is the scope of covered costs under Section 8-104.  For Nicor 

Gas, a clear economic “cost” of its Section 8-104 energy efficiency measures is the reduction in 

Nicor Gas’ volumetric deliveries, which subsequently reduce the recovery of its Commission-

approved fixed costs through its volumetric charges.  Quick Dir., Nicor Gas Ex. 3.0, 8:177-79.2

In short, the Commission should grant rehearing to permit Nicor Gas the opportunity to 

present, and the Commission to consider, critical evidence regarding its proposal to recover the 

                                                
2 Although this portion of Nicor Gas witness Quick’s direct testimony was stricken in accordance with the ALJ’s 
ruling, Nicor Gas made an offer of proof at the evidentiary hearing regarding all those portions of Nicor Gas 
Exhibits 3.0, 3.1 and 3.3 that were stricken.  Dec. 14, 2010 Tr. at 21-22.



Docket No. 10-0562 4

fixed cost portion of the volumetric charges, as approved by the Commission in the 2008 Rate 

Case, that are not received by the Company because of the energy conservation efforts of the 

Plan.  

B. The Commission Should Accept Nicor Gas’ Determination of Therm Savings 
Goals and Reject the Inclusion of a Value for Commodity Delivered to 
Transportation Customers3

The Order’s direction to Nicor Gas “to include gas purchased by transportation carriers in 

its calculations of gas savings goals” is contrary to the statutory language and legislative intent of 

Section 8-104 of the Act.  Order at 15.  Under the Order’s approach, Nicor Gas is required to 

meet a therm reduction goal that is 42% higher than contemplated in the statute, which will result 

in a negative impact on Nicor Gas and its customers as the therm reduction goals under the 

Order’s directive go well beyond what is contemplated in Section 8-104.  Quick Reb., Nicor Gas 

Ex. 7.0, 13:286-14:298; Nicor Gas Init. Br. at 15-16.  

Moreover, Nicor Gas presented evidence demonstrating that its determination of the 

therm goals over the three-year reporting period is in compliance with Section 8-104(c) of the 

Act.  See Jerozal Dir., Nicor Gas Ex. 1.0R, 12:257-13:267; Nicor Gas Ex. 1.6; Section 8-104(c); 

Nicor Gas Init. Br. at 8-9.  Consistent with Section 8-104 and its legislative history, Nicor Gas 

has defined retail customers to include those customers for whom Nicor Gas purchases and 

delivers natural gas commodity to, plus those residential and small commercial customers who 

use Alternative Retail Gas Suppliers to obtain their gas supply.  Quick Reb., Nicor Gas Ex. 7.0, 

4:75-78; Nicor Gas Init. Br. at 13.  Retail customers do not include large customers that purchase 

their own gas supply on the open market or use the services of third-parties to do so.  Quick 

Reb., Nicor Gas Ex. 7.0, 4:78-79; Nicor Gas Init. Br. at 13.  Accordingly, the Commission 

                                                
3 Nicor Gas incorporates by reference the argument on this issue from its Brief on Exceptions at 3-8.
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should grant rehearing to remedy the Order’s error on the calculation of the therm savings goal 

by excluding the transportation customer therms from that calculation.  

C. The Commission Should Approve Nicor Gas’ Calculation of the Budget 
Limit4

The Order erroneously increases Nicor Gas’ budget limit on its Plan by adopting Staff’s 

arbitrary 20% increase under the 2% rate cap.  Order at 15.  This conclusion is in error for 

several reasons.  First, the 20% adjustment was supported by a faulty premise that the base of 

forecasted revenues should be for 2011 to 2014, instead of the 2009 revenues used by Nicor Gas.  

Zuraski Dir., Staff Ex. 2.0, 7:136-43; Nicor Gas Init. Br. at 11.  Importantly, Nicor Gas’ use of 

its 2009 actual revenues to develop a budget to reduce 2009 usage is consistent with Section 8-

104(c) of the Act.  Quick Reb., Nicor Gas Ex. 7.0, 7:149-54; Nicor Gas Init. Br. at 11; 220 ILCS 

5/8-104(c).  Second, the 20% adjustment represents an arbitrary adjustment, whereas Nicor Gas’ 

number is based on actual revenues received.  Quick Reb., Nicor Gas Ex. 7.0, 7:155-59; Nicor 

Gas Init. Br. at 11.  Third, the Order’s conclusion to increase the Company’s proposed budget 

limit by 20% is arbitrary and without a sound basis as it relies upon a forecast of Nicor Gas’ total 

revenues and any such forecast of future revenues is highly speculative.  Quick Reb., Nicor Gas 

Ex. 7.0, 8:166-67; Nicor Gas Init. Br. at 11.  Thus, the Commission should grant rehearing and 

reverse the Order’s determination to increase the budget limit by 20% because Nicor Gas’ 

position, which relied on actual 2009 experience for determining the budget limit, is a better 

approach and is consistent with the Act.  Quick Reb., Nicor Gas Ex. 7.0, 8:167-69; Nicor Gas 

Init. Br. at 11.  While Nicor Gas proposed to spend less than the statutory limit in its three-year 

plan, its Plan was designed to strike an important balance between spending an adequate amount 

of money to meet the statutory goals, which ramp up over time, and minimizing the rate increase 

                                                
4 Nicor Gas incorporates by reference the argument on this issue from its Brief on Exceptions at 8-12.
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impact to its customers.  Jerozal Reb., Nicor Gas Ex. 5.0, 4:93-95, 6:128-30; Nicor Gas Init. Br. 

at 9-10.

II. Conclusion

The Commission should, for these reasons, grant rehearing and revise the Order as 

requested herein.  

Dated:  June 23, 2011

Respectfully submitted,

NORTHERN ILLINOIS GAS COMPANY

D/B/A NICOR GAS COMPANY

By:  /s/ John E. Rooney

John E. Rooney
Anne W. Mitchell
Rooney Rippie & Ratnaswamy LLP
350 West Hubbard Street, Suite 430
Chicago, Illinois 60654
(312) 447-2800
john.rooney@r3law.com
anne.mitchell@r3law.com
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