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COME NOW, the Illinois Industrial Energy Consumers (“IIEC”)1 and pursuant to 220 ILCS

5/10-113 and 83 Ill. Adm. Code 200.800, request the Illinois Commerce Commission

(“Commission”) grant rehearing on its Order entered and served May 24, 2011 (the “May 24 Order”)

approving electric delivery service rates for Commonwealth Edison Company (“ComEd” or

“Company”). 

Specifically, IIEC seeks rehearing on the following issues:

1.  The Commission’s decision that it did not need to make a full adjustment for accumulated

depreciation and accumulated deferred income taxes (“ADIT”) for the period December 31, 2010

to June 1, 2011 because ComEd had not made a “comprehensive restatement” of its post-test year

rate base.  (May 24 Order at 25-26).

2.  The Commission’s determination that ComEd’s cost of common equity in this case was

1  The IIEC Companies in this proceeding are Abbott Laboratories, Inc., Corn Products
International, Inc., Enbridge Energy, LLP, Exxon Mobil Power & Gas Supply Services, Inc.,
General Iron Industries, Merchandise Mart, Sterling Steel Company, LLC, and Thermal
Chicago.  In addition, the University of Illinois is participating as part of the IIEC intervention
group.  Collectively, they refer to themselves as IIEC.
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10.5%.  (May 24 Order at 152-154).

3.  The Commission’s refusal to approve the allocation, to secondary voltage customers, of 

the cost of single-phase primary lines, which are  used almost exclusively to serve secondary voltage

customers.  (May 24 Order at 176-177).

4.  The Commission’s failure to approve the allocation of the Illinois Electric Distribution

Tax (“IEDT”) expense partly on the basis of plant in-service and partly on the basis of kilowatt hours

(“kWh”) delivered, to reflect cost causation. (May 24 Order at 285).

5.  The Commission’s decision to permit the IEDT to be collected through a separate per kWh

charge.  (May 24 Order at 285).

I. ARGUMENT

A. Accumulated Depreciation and ADIT

The Commission’s determination on ComEd’s post-test year rate base adjustments fails to

follow the controlling Illinois Appellate Court decision and to explain its departure from commission

policy.  First, the Commission acted unlawfully in approving only partial recognition of changes in

accumulated depreciation and ADIT contemporaneous with ComEd’s approved post-test year plant

additions.  Second, partial recognition of known and measurable post-test year rate base decreases

over the period of contemporaneous rate base increases is a poor regulatory policy the Commission

has already rejected.

1.  Commission’s Unlawful Actions

The May 24 Order violates both the Public Utilities Act (220 ILCS 5/1-101 et seq. (“PUA”))

and Section 287.40 of the Commission’s rules (83 Il. Adm. Code 287.40), as interpreted by the
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Illinois Appellate Court.  The order is unlawful and cannot be sustained.  

In the ComEd Decision,2 the appellate court settled the issue of legally required post-test year

rate base adjustments, holding that contemporaneous known and measurable increases and decreases

must be given the same treatment.  With respect to the May 24 Order’s determination of appropriate

post-test year (pro forma) adjustments to ComEd’s test year rate base, the ComEd Decision is

directly on point and controlling.  As the May 24 Order acknowledges, the ComEd Decision reversed

the Commission “on a legal basis,” was “a purely legal opinion [that] construed the pertinent

statutes,” and “was not limited to the facts presented.”  (May 24 Order at 24).  Moreover, this case

presents post-test year adjustments, governing statutory provisions, and relevant Commission rules

that are nearly identical to those reviewed in the ComEd Decision.    

The legal constraint of Section 9-211 expressly denies the Commission any authority to

approve a rate base that exceeds the prudent investment actually devoted to providing utility service. 

As the appellate court held: “Under section 9--211, contemporaneous increases and decreases  to rate

base are not severable items that can be given disparate treatments.”  (ComEd Decision at 405).  The

court also held that Section 287.40 of the Commission’s rules similarly requires recognition of

known and measurable post-test rate base reductions.  

The increase in the accumulated depreciation on the existing plant
during the post-test-year period, in which the additional plant is being
factored into the rate base, is a change that affects ratepayers and
therefore must be factored into the rate base. See 83 Ill. Adm. Code
§ 287.40, adopted at 27 Ill. Reg. 12380, 12384, eff. August 1, 2003.” 
(ComEd Decision at 406) (emphasis added)).  

2  Commonwealth Edison Co., v. Illinois Commerce Comm’n, 405 Ill. App. 3d 389 (2nd
Dist. 2010), leave to appeal denied 2011 Ill. LEXIS 693 (Mar. 30, 2011) (“ComEd Decision”).   
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Aside from the clear legal constraints and requirements applicable to all the Commission’s

post-test adjustments, the factual similarities of this case are compelling.  In the ComEd Decision,

the court reviewed a Commission order that did not recognize the increases in accumulated

depreciation and ADIT for existing plant over the period of recognized post-test year plant additions. 

 Here the May 24 Order approves an adjustment that similarly ignores changes relating to existing

plant, taking account of only “adjustments . . . to ADIT and depreciation for the discreet (sic)

projects” over the final six months of the period of recognized plant additions (May 24 Order at 25). 

In each case, “[t]he Commission concluded that the value of ComEd's test-year rate base investment

should be increased by the amount of its planned post-test-year plant additions, without recognizing

identified post-test-year decreases in existing investment value.”  (ComEd Decision at 397; see also,

May 24 Order at 25).  In each case, “ComEd’s increase in accumulated depreciation [for a portion

of the post-test year period defined by proposed plant additions] related only to the new, pro forma

plant additions.  ComEd failed to account for the way the existing embedded plant would accrue

additional accumulated depreciation during the post-test-year period.”  (ComEd Decision at 403

(explanation added); see also, May 24 Order at 25). 

Despite the acknowledged general applicability of the ComEd Decision and the

indistinguishable factual circumstances, the May 24 Order violates the substantive holdings of that 

Decision.  

The order violates PUA Section 9-211 by ignoring the appellate court’s unequivocal holding that

“the Commission miscalculated the value of the plant investment by recognizing increases in rate

base investment value due to post-test-year additions without recognizing contemporaneous
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offsetting decreases in the value of that investment attributable to ongoing depreciation.”  (ComEd

Decision at 405) (emphasis added).  The May 24 Order also ignored the mandate of Section 287.40,

as interpreted by the court, when it “erred in not accounting for the increased accumulated

depreciation of the existing plant during the post-test-year period.”  (Id. at 392) (emphasis added). 

Perhaps more important in reconsidering the May 24 Order, there were no conditions attached

to the court’s interpretation and application of 9-211 in the ComEd Decision.  That section requires

that the calculation of rate base not exceed the value of investment actually devoted to providing

service -- even if rate base decreases outweigh increases over the period defined by a post-test year

planned plant additions adjustment.  Yet, the May 24 Order adds a new, undefined “comprehensive

restatement” test to PUA Section 9-211 that is not present in the statute.  Consistent with the statutory

provision, as written, the Commission rejected this novel criterion in its recent decision in Re 

Central Illinois Public Service Company, d/b/a AmerenCIPS, et al., Dkt. 09-0306 (Cons.) (“2009

Ameren Cases”), Order, Apr 29, 2010.  The May 24 Order also interprets the ComEd Decision as

requiring an “even proportion” between post-test year rate base additions and decreases -- a concept

that does not appear in the decision.  These pre-conditions to the appellate court’s interpretation and

application of PUA Section 9-211 and Section 287.40 of the Commission’s rules, on which the May

24 Order relies, have no basis in law.

“Under Section 9-211, contemporaneous increases and decreases to rate base are not

severable items that can be given disparate treatments.”  (ComEd Decision. at 405)  “We agree with

IIEC and GC Petitioners that ignoring the decline in value of the embedded plant during the

post-test-year period artificially boosted the value of ComEd's rate base in violation of test-year
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principles.”  (Id. at 407 (emphasis added)) 

In its lengthy examination of post-test year rate base adjustments in the recent 2009 Ameren

Cases, the Commission affirmed the appellate court’s interpretation and application of its post-test

year adjustments rule, Section 287.40.  It also analyzed -- and dismissed -- both Staff’s balancing of

regulatory lag and the test year matching principle through a “comprehensive restatement” test and

the May 24 Order’s apparent concern that accumulated depreciation increases might exceed plant

additions in a post-test year period.  In its decision in that proceeding, the Commission rejected a

proposed “comprehensive restatement” test and ordered a straight forward application of the

directives of Section 9-211 and the pro forma adjustment rule (Section 287.40) -- without

qualification.  (See, Ameren 2009 Cases, Order, April 29, 2010 at 31).

The distortions of the applicable statutes and rules adopted by the May 24 Order are

unnecessary and unlawful, and they serve only to inflate the utility’s rate base.  The May 24 Order

should be reconsidered and revised to conform to the requirements of governing law plainly

articulated in the ComEd Decision.  

2.  Previously Rejected Regulatory Policy

The ComEd Decision held unambiguously that “contemporaneous increases and decreases

to rate base are not severable items that can be given disparate treatments” (ComEd Decision at 405),

with the period of Section 287.40 post-test year rate base changes defining the increases and

decreases to be taken into account.  Nonetheless,  the May 24 Order asserted that: 

IIEC and the AG have not articulated a legal, accounting, or
policy-based reason to sustain their argument that inclusion of a few
discreet (sic) projects beyond the December 31, 2010 cut-off date
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should further extend that cut-off date for accumulated depreciation
and ADIT to June 30, 2011.  (May 24 Order at 25).  

The legal and accounting bases for matching elements of rate base over the same period were

detailed in the ComEd Decision.  (See ComEd Decision at 406-407, 405).  The policy reasons --

which answer the May 24 Order’s concern about discrete projects -- were articulated by the

Commission itself in the 2009 Ameren Cases.  

There, the Commission acknowledged that a utility’s post-test year plant additions could be

outpaced by the increase in accumulated depreciation on existing plant.  (2009 Ameren Cases at 31). 

However, since that circumstance would be the result of choices controlled by the utility, a distortion

of the applicable statutory provisions and Commission rules is not needed.  Under the PUA, a utility

controls the frequency and timing of its rate case filings, the type of test year proposed (historical or

future), and the specific twelve month period on which its proposed rates are based -- as well as its

plant investment schedule and coordination of test year selection and filing date with that schedule. 

Ultimately, the utility also determines whether post-test year (pro forma) plant additions will be

proposed.  

The Commission observed that where pro forma rate case decreases outpace increases, “in

anticipation of such a result, the utility may elect not to seek pro forma adjustments.”  (Id.).  

Thus, even as interpreted here, the rule  should  still  only operate to 
increase rate base—the utility  can choose to seek pro forma
adjustments when increases in gross plant outpace depreciation, and
elect not to seek them when they do not.  But in all instances, the rule
operates to give the Commission an accurate and balanced snapshot
of the utility‘s financial picture for ratemaking purposes.  (Id.).  
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Moreover, the Commission concluded that a plant additions adjustment that ignores depreciation

accumulating over the same period “results in consistently and unavoidably inflated rate base and

an inescapably inaccurate picture of the utility‘s finances.”  (Id.).  The Commission found the

approach the May 24 Order adopts “plainly inconsistent with the Commission‘s treatment of plant

investment should the utility adopt a future test year under Section 287.20(b), plainly inconsistent

with basic matching principles, and inconsistent with the approach taken in at least six other states.” 

(Id.).   

The May 24 Order neither acknowledges the policy developed in the 2009 Ameren Cases nor

explains its departure from that policy.  ComEd defined the pro forma period with its proposed plant

additions.  Once that period was fixed, the utility and the Commission were bound to match rate base

increases and decreases over that period.  As even the May 24 Order conceded:  

. . . ComEd chose to proceed here with a historical test year. 
Therefore, ComEd, like any other utility, must adhere to the laws
regarding historical test year requirements.  (May 24 Order at 16).   

The Commission should revise its findings and conclusions to conform them to the governing

decision of the appellate court and the Commission’s own rules and articulated policy.

As shown herein, the Commission’s decision fails to provide findings of fact and conclusions

of law adequate to support its determinations, is without the jurisdiction of the Commission, and

violates governing law; it thus violates Sections 10-201(e)(iii), 101-201(e)(iv)(B) and © of the PUA. 

(220 ILCS 5/10-201(e)(iii), 5/10-201(e)(iv)(B)-©).  Furthermore, the findings the Commission made

are not supported by substantial evidence based on the entire record evidence presented to the

Commission in this case.  (220 ILCS 5/10-201(e)(iv)(A)).  
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In addition, IIEC incorporates by reference the arguments made in support of its accumulated

depreciation and ADIT adjustment at pages 4-19 of its Initial Brief, pages 1-6 of its Reply Brief and

pages 3-4 of its Brief on Exceptions and pages 2-10 of its Reply Brief on Exceptions into this

Application.  

For the reasons stated above and for the reasons stated in IIEC’s Briefs, the

Commission should grant rehearing on the May 24 Order’s partial recognition of post-test year

accumulated depreciation and ADIT and adopt IIEC’s proposed to give full recognition to

accumulated depreciation and ADIT for the post test-year period December 31, 2010 to June 1, 2011. 

B. Cost of Common Equity

The Commission’s cost of equity determination contradicts the evidence of record and fails

to articulate a legally sufficient rationale explaining its determination.  First, the May 24 Order’s

cost of equity determination is fundamentally inconsistent with the evidence of record.  Second, the

May 24 Order does not articulate an adequate reasoned analysis to support its cost of equity

determination.

1. Inconsistencies with Record Evidence

a. The May 24 Order’s Determination Contradicts the Experts’
Consensus Opinion That ComEd’s Cost of Equity Has
Declined

The May 24 Order’s determination that ComEd’s cost of common equity is 10.5% goes

directly against the tide of record evidence and the Commission’s own actions.  

In ComEd’s last two rate cases, the Commission’s determination of the cost of equity for

ComEd has relied on some or all of the cost of equity analyses of the same three experts: Staff’s
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Michael McNally; IIEC’s Michael Gorman; and ComEd’s Samuel Hadaway.  Each of those cost of

equity analysts was an expert witness in this case -- as well as in ComEd’s most recently completed

rate case, Docket. 07-0566.  The record shows that the model analyses of every one of those experts

estimated ComEd’s cost of equity in this case as lower than the cost of equity the expert had

recommended in ComEd’s last case.  ComEd’s expert Hadaway estimated the cost of equity in

ComEd’s last case as 10.75% .  In this case, his analysis produced an estimated range with a

midpoint of 10.6%.  Staff's expert McNally recommended a 10.3% return in ComEd's last case. 

Here, he estimates ComEd's cost of common equity at 10.0%.  IIEC's expert recommended a 10.2%

return in ComEd's last case.  He estimated the market required cost of equity for ComEd at this time

is 9.6%.  (May 24 Order at 124, 152).  

Despite the consensus opinion of the specific experts this Commission has deemed most

credible -- that ComEd’s market required equity returns have declined since its last case -- the May

24 Order approves a higher return in this case (10.5%) than the Commission approved in ComEd’s

last case (10.3%).  And the order does so without adequate record support or an explanation

sufficient for judicial review.  
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MODEL ANALYSES

RESULTS

Last Case Current Case Direction of

Change 

ComEd (Hadaway) 10.75% 10.6%

(midpoint)

þ

Staff (McNally) 10.3% 10.0%

þ

IIEC (Gorman) 10.2% 9.6%

þ

ICC /

May 24 Order

10.3% 10.5%

þ

Sources: Dkt. 07-0566, Order, Sep 10, 2008 at 97-98; May 24 Order at 123-124, 152

b. The Major Bases of the May 24 Order’s Determination Are
Against the Manifest Weight of Record Evidence

The May 24 Order does not identify any change in fundamental market data or any financial

market event that justifies a cost of equity increase for ComEd.  Indeed, the order does not even

recognize the anomalous direction of its approved increase in ComEd’s cost of equity.  

The May 24 Order eliminates most of the expert recommendations of record from any

consideration whatsoever.  Based on the Commission’s past rejection of certain methodologies, the

comparable earnings and risk premium estimates were summarily discarded.  The same reasoning

eliminated estimates employing internal growth rates.  (May 24 Order at 152-153).  The May 24

Order’s rejection of the remaining intervenor analyses (IIEC’s and Staff’s DCF analyses and IIEC’s

CAPM analysis) rests on its acceptance of ComEd’s unsupported allegation that every ROE expert

other than its own used biased DCF growth rate inputs and on a simple declaration that a result is
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“too low.”  (May 24 Order at 152-153).  The May 24 Order eliminates IIEC’s DCF and CAPM

estimates with just the following conclusory statements.  

The evidence shows that Mr. Gorman’s estimated ROE is too low
because his model inputs are negatively biased and that under current
market conditions his CAPM is unreasonable.  In addition, the
Commission agrees with ComEd that Mr. Gorman incorrectly
believes that the cost of equity for utilities have declined as much as
interest rates.  (May 24 Order at 153).  

At the end of its elimination process, the Commission based its determination solely on selected

estimates from the ComEd and Staff witnesses, with the latter’s estimate significantly altered.  One

consequence was a determination that rests largely on ComEd’s outlier view that, despite

consistently lower analysts’ views and fundamental changes in the U.S. and world economies,

investors expect perpetual GDP growth at the 6% rate that ComEd witness Hadaway calculated, in

a unique manner, from selected historical data.  

The record demonstrates that if there is bias in any estimate, it is in the estimate of Dr.

Hadaway.  Dr. Hadaway’s expected growth estimate, which was developed specifically for this

litigation,  incorporates his subjective economic outlook, adopts an unusual calculation methodology

that has not been reviewed by the financial community, and is not generally available to or used by

investors in the market.  But it does yield a higher return for ComEd.  In at least the last two ComEd

rate cases, Dr. Hadaway’s specially derived GDP growth rate estimates have been found

unreasonable, and the Commission has discarded them.  (ComEd, Dkt. 07-0566 Order, Sept. 10,

2009 at 97; ComEd, Dkt. 05-0597 Order, July 28 at 153-154).  The bias in the Commission’s

adoption of Hadaway’s calculation is easily illustrated.  Mr. Hadaway used 30 years of historical
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data for the calculation that the Commission adopted; another growth estimate of record that was

based on 20 years of data was rejected.  A review of Hadaway’s data (ComEd Exhibit 11.3) shows

that only by reaching back three decades could Dr. Hadaway purport to derive a GDP growth

estimate that reached 6.0%.  

As IIEC showed in its Brief on Exceptions and Reply Brief on Exceptions, the stated grounds

for rejecting IIEC’s cost of equity analyses lack substance and merit.  (IIEC BOE at 5-15; IIEC

RBOE at 10-14).  The Commission’s rejection of IIEC’s DCF estimates because of the growth rate

input and its related manipulation of Staff’s estimates are arbitrary and unreasonable.  Staff and IIEC

conducted DCF and CAPM analyses and estimates that replicate the approaches the Commission

has found reliable in past cases.  And their growth rate estimates were (like all non-ComEd estimates

of record) within about 15 BP of a 4.85% growth rate, far below ComEd’s outlier 6%.  The Staff and

IIEC analyses and recommendations should be considered in a re-determination by the Commission

of ComEd’s cost of equity that is based on the full record.  The May 24 Order’s baseless elimination

of IIEC’s and Staff’s analyses and its adoption of ComEd’s outlier GDP high growth rate are

unsupported and arbitrary -- particularly because the reasons for the surprising unsuitability of

previously relied on analyses and the sudden acceptability of Hadaway’s previously rejected

calculations are unexplained. 

2. Lack of Reasoned Analysis

Even where there is latitude for the exercise of agency expertise, a regulatory agency must

articulate a reasoned analysis supporting its action that is consistent with the evidence of record and

that rationally explains the particular result reached.  The Commission’s determinations must be
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“supported by substantial evidence based on the entire record of evidence presented  to or before the

Commission . . . .”  (220 ILCS 5/10-201(e)(iv)A (emphasis added)).  “Substantial evidence has been

defined as evidence which a reasoning mind would accept as sufficient to support a particular

conclusion . . . .”  (Central Illinois Public Service Co. v. Illinois Commerce Comm’n, 268 Ill. App.

3d 471 (1994) at 479; see also, Commonwealth Edison Co. v. Illinois Commerce Comm’n, 398 Ill.

App. 3d 510 (2009)  at 514).   But, it is not enough that one can find snippets of testimony or data

that support a particular view.  The substantial evidence in support must take account of all the

record evidence, both favorable and unfavorable, not just some quantum of positive comments.  (220

ILCS 5/10-103; 10-201(e)).  

Instead, the May 24 Order’s conclusion rests on a series of choices that are both inadequately

explained and legally arbitrary.  

The action of an administrative agency is arbitrary and capricious if
the agency (1) relies on factors which the legislature did not intend
for the agency to consider; (2) entirely fails to consider an important
aspect of the problem; or (3) offers an explanation for its decision
which runs counter to the evidence before the agency, or which is so
implausible that it could not be ascribed to a difference in view or the
product of agency expertise.  (Central Illinois Pub. Serv. Co. v.
Illinois Comm. Comm’n, 268 Ill. App. 3d 471 (1994) at 480, citing
Greer v. Illinois Housing Development Authority, 122 Ill.2d 462
(1988), at 505-06).  

The May 24 Order’s account of the analysis that produced its 10.5% cost of equity in the current

environment fails the tests of evidentiary support and reasoned decision making.  

Viewed at a high level, the May 24 Order’s authorized 10.5% return is a rejection of the

consensus expert opinion that ComEd’s cost of equity has declined.  The May 24 Order’s
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contradictory increase over the most recently approved cost of equity for ComEd is the result of an

arbitrary and capricious derivation process.  At a more detailed level, the May 24 Order’s cost of

equity determination rests on a series of choices that are legally arbitrary, contrary to the manifest

weight of record evidence, and unsupported or essentially unexplained.  

Consider the following examples -- each of which is part of the foundation of the May 24

Order’s ROE determination.  

• For reasons already detailed, the May 24 Order’s adoption of ComEd’s 6%
growth rate is not reasonable and is against the manifest weight of the
evidence in the record in its entirety. 

• Completely without explanation or justification, the May 24 Order uses the
point estimate at the very top of ComEd’s recommended ROE range.  The
record evidence on current financial market fundamentals and the other
estimates of record -- all of which suggest a lower ROE -- at the very least,
impel the use of an estimate from the lower portion of ComEd's
recommended range.  

• The May 24 Order’s derivation of the 10.5% return authorized is not
articulated, other than to describe it as a “reasonable average” of one altered
estimate and the top of ComEd’s range of estimates, after its dubious
decisions not to consider any other ROE estimates.3  

• Every expert in this case acknowledges the essential exercise of judgment in
ROE analyses.  Expert judgment is discarded when the May 24 Order
combines or alters elements of the experts’ models and analyses in a mix and
match approach.  But the May 24 Order does not articulate its own subjective
reasoning and judgments.

• The May 24 Order erroneously credits ComEd’s false allegation that other
parties had concluded that “the cost of equity have (sic) declined as much as
falling interest rates.”  No party made that assertion.  To correct this falsely
perceived error, the Commission’s cost of equity determination assumes

3  Because that description is not mathematically precise, it is unclear exactly what
figures the May 24 Order used in its determination.
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instead that there was no drop in equity costs as interest rates dropped.  To
the contrary, the Commission finding is that equity cost increased as interest
rates decreased.  There is no factual support in the record for this finding.

After its exclusion of most cost of equity analyses from consideration, the May 24 Order

approves a return on equity of 10.5%, based on adjustments to the single remaining intervenor

analysis -- Staff’s CAPM estimate. Relying on ComEd witness Hadaway’s proposed modifications

of Staff’s CAPM and on the entirety of ComEd witness Hadaway’s cost of equity presentation, the

May 24 Order derives a 10.5% cost of equity for ComEd.  

The Commission’s decision is against the manifest weight of the evidence of record and is

legally arbitrary.  Thus, it violates PUA Sections 10-103, 10-201(e)(iv)(A) and 10-201(e)(iv)(C). 

(220 ILCS 5/10-103; 5/10-201(e)(iv)(A) and (C)).  Further, the Order fails to provide findings and

analysis sufficient to allow informed judicial review of its derivation of a 10.5% cost of equity on

this record in violation of the PUA.  (220 ILCS 5/10-201(e)(iii)). 

In addition, IIEC incorporates by reference the arguments made in support of its cost of

equity recommendation at pages 19-31 of its Initial Brief, pages 6-12 of its Reply Brief and pages

5-19 of its Brief on Exceptions and pages 10-12 of its Reply Brief on Exceptions into this

Application.

For the reasons stated above and for the reasons stated in IIEC’s Briefs, the Commission

should grant rehearing on the May 24 Order to adjust downward the approved return on common

equity to level no higher than the 9.6% to 10% recommended by IIEC and the Commission Staff. 
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C. Proper Allocation of Single Phase Primary Lines.

The Commission, based on an apparent misapprehension and/or misunderstanding of the facts

and evidence in this case, improperly concluded that approximately $1.8 billion in costs for single

phase primary lines, which are used almost exclusively to serve secondary voltage customers, should

be allocated to all customers, including primary voltage customers.  

The Commission overlooked or misapprehended the following unrefuted and unrebutted facts

in evidence:

• ComEd has allocated $1.8 billion in single-phase primary voltage line costs,
used to serve secondary voltage customers, to all customers, including 
primary voltage customers (IIEC Ex. 3.0-C at 12-13:293-296).

• There are 936 primary voltage customers on ComEd’s system.  (Alongi, Jan.
19 Tr. 2089).

• Out of the hundreds of thousands of ComEd customers served by nearly
28,000 miles of single-phase primary lines, only 8 are primary voltage
customers.  (IIEC Ex. 3.0-C at 14:Table 1; IIEC Cross Ex. 4; Alongi, Jan. 19
Tr. 2091).

• Using data provided by ComEd, IIEC witness Stowe was able to identify,
separate and allocate the cost of single-phase primary lines used to serve
secondary voltage customers.  (IIEC Ex. 3.0-C at 13-15:297-326, 26:579-
590).

• The Commission directed ComEd to present an embedded cost of service
study in this case that used a function based approach to identify and separate
primary and secondary distribution facility costs.4  (Dkt. 08-0532 Order at
39).

4 The Commission directed the use of a functional approach to such facilities, except for
line transformers, which it had already ordered be allocated to secondary customers.  (ComEd,
Dtk. 08-0532 Order, April 21, 2010 at 38, 40).
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• Staff witness Lazare agreed that it would be consistent with that functional
approach to identifying and separating secondary distribution facilities and
primary distribution facilities, to functionalize single-phase primary line costs
as secondary system costs and to allocate them accordingly.  (Lazare, Jan. 12
Tr. 897-898).

These undisputed facts support no conclusion other than one that directs the allocation of $1.8

billion in single-phase primary line costs to secondary customers, contrary to the Commission’s

conclusion.

In spite of this evidence, and these unrefuted facts, the Commission erroneously rejected

IIEC’s proposal to allocate the cost of single-phase primary lines used to serve secondary customers,

based on a misreading of the rate design investigation order in Docket 08-0532 (the “08-0532

Order”) and the speculations of a Staff witness that are without factual support in the record.

In its reading of the 08-0532 Order, the Commission overlooks or misapprehends that, in that

Order, ComEd was directed to present an embedded cost of service study, in this case, based on a

functional approach to identifying and separating its primary distribution and secondary distribution

facilities.  (08-0532 Order at 39).   In Docket 08-0532, IIEC had proposed a functional separation

and identification of primary and secondary distribution facilities, including, but not limited to, single

phase primary lines used to serve secondary voltage customers.  (See, e.g., 08-0532 Order at 24-25,

28-29).  Indeed, as Staff witness Lazare testified, it would be consistent with a function based

definition of distribution facilities to functionalize single-phase circuit costs as secondary costs and

to allocate those costs accordingly, if single-phase primary facilities are serving only secondary

customers.  (Lazare, Jan. 12 Tr. 897-898).  The Commission adopted a functional approach to

identify and separate secondary and primary distribution facilities.  The 08-0532 Order and the
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record evidence in this case shows that single phase primary lines were used almost exclusively to

serve secondary voltage customers.  Therefore, contrary to the Commission’s conclusion, the

functionalization of single-phase primary lines as secondary costs and their allocation to secondary

voltage customers is fully supported in the record in this case and by the 08-0532 Order.  

The Commission’s decision to reject IIEC’s proposed allocation of single-phase primary lines

also rests on its conclusion that IIEC had “not proffered any evidence to indicate that Staff is

incorrect when opining that serving primary voltage customers on a circuit may require ComEd to

incur the additional cost of a three-phase line, while a single-phase line could serve secondary loads.” 

(May 24 Order at 176) (emphasis added).  The Commission overlooks or misapprehends that this

pure speculation from Staff was put forward in its rebuttal testimony and that IIEC had no

opportunity to present any rebuttal to the Staff position under the trial schedule in this case. 

Furthermore, the Commission overlooks or misapprehends that Staff’s speculation is wholly

unsupported by evidence in the record and is based on a factual assumption that is simply untrue. 

Staff’s opinion is based upon the assumption that IIEC witness Stowe testified that primary

customers cannot be served by single-phase lines. 

Staff witness Lazare testified:

Mr. Stowe argues that primary customers cannot be served by single-
phase lines because their end-uses require three-phase service.  He
states that unlike household appliances which can run on single phase
service, industrial motors require three-phase service.  

This means that when it comes to running primary lines to primary
customers, the Company has no choice but to use three-phase
distribution line.  However, in serving secondary customers, ComEd
can and does employ single-phase lines.  For an individual circuit that
includes a primary voltage customer, the Company may be required
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to incur the additional cost of a three-phase line, when a single phase
line might be sufficient if only secondary customers were present.
(Staff Ex. 26.0 at 16:361-371) (emphasis added).

Staff’s entire position is based on the factual assumption that primary customers cannot be

served by single-phase lines.  The record shows that Mr. Stowe did not offer such testimony. 

(Lazare, Jan. 12 Tr. 890-895).  The record also shows that ComEd actually has primary customers

that are served from single-phase lines.  Finally, the record shows that even if ComEd had no primary

customers, secondary customers would still require three-phase primary lines for service.  (Alongi,

Jan. 19 Tr. 2089-2090).   Staff made no independent examination of these circumstances to test its

assertions.  

Thus, it is Staff’s speculation that is not supported by evidence properly proffered.  Indeed,

the evidence in the record contradicts the Staff.  That evidence has been identified here and in IIEC’s

briefs.  (See, IIEC Br. at 46-48; IIEC R. Br. at 21-26; IIEC BOE at 37-42).  Naked speculation cannot

support the finding of an administrative agency.   Fehrs v. United States, 620 F. 2d 255, 265 (Ct. Of

Claims 1980).  Further, experts are not permitted to base their opinion on conjecture, as the Staff

witness has done here.  Royal Elm Nursing v. Northern Illinois Gas Co., 172 Ill. App. 3d 74, 79, 526

N.E. 2d 376, 379 (1st Dist. 1988).  Therefore, it was improper for the Commission to conclude, based

on IIEC’s inability to present testimony or evidence directly in response to Staff’s erroneous

assumptions and last minute speculation, that IIEC’s position on the proper allocation of $1.8 billion

of primary line costs to secondary customers should be rejected.  There is more than ample evidence

in the record to demonstrate that the Staff’s speculation is without foundation and should have been

ignored.  It is also worth noting that while IIEC identified $1.8 billion in single-phase primary
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line costs that should be allocated to the secondary voltage customers served by those facilities,

neither the Staff nor ComEd has identified one dollar of additional costs incurred by ComEd in the

installation of three-phase primary lines to serve primary customers, where a single-phase primary

line could have been used to serve secondary loads.  Other than the speculation of the Staff witness,

which has no factual support in the record, there is no evidence in this record to support Staff’s

conclusion that ComEd may incur additional costs associated with three-phase lines where single-

phase lines could have been used to serve secondary load.  Therefore, the Commission improperly

relied on the Staff’s speculation in rejecting IIEC’s recommended allocation, which is fully supported

by substantial evidence in the record.  

The May 24 Order effectively adopts a position that is contingent on yet another factual

determination not supported in the record.  Specifically, Staff witness Lazare states in his testimony:

[Mr. Stowe’s argument] is one-sided because he only discusses how
this requirement for three phase service absolves primary customers
of responsibility for the cost of single phase lines.  However, he fails
to examine how this requirement for three phase service limits the
flexibility of the utility to install less costly single phase distribution
lines to serve the demands of secondary customers.  And if that turns
out to be the case, it might be appropriate to assign additional
distribution costs to primary customers.  (Staff Ex. 26.0 at 16-17:374-
380) (emphasis added).

The assumption of one-sidedness Staff made is that customers with three phase service limit the

flexibility of the utility to install single phase distribution lines to serve the demands of secondary

customers, an assumed consequence Staff asserts IIEC did not consider.  In fact, Staff’s primary

assumption, that utility flexibility is constrained, is not supported by one scintilla of evidence in the

record.  Indeed, it is directly counter to the actual evidence of record discussed above.  Thus, Staff’s
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primary assumption did not “turn out to be the case.”  There is no evidence that it is appropriate to

assign additional distribution costs to primary customers, and there is no reason not to make the

adjustment that Staff witness Lazare agreed was otherwise appropriate.  

Thus, the Commission’s decision fails to contain findings and analyses sufficient to allow

informed judicial review of its conclusion.  (220 ILCS 5/10-201(e)(iii)).  Furthermore, the findings

the Commission does make are not supported by substantial evidence based on the entire record

evidence presented to the Commission in this case.  (220 ILCS 5/10-201(e)(iv)(A)).  In fact, they are

counter to the evidence.  In addition, IIEC incorporates by reference each and every argument it

made in support of the allocation of the cost of single-phase primary lines to secondary voltage

customers at pages 44-48 of its Initial Brief, pages 19-26 of its Reply Brief and pages 33-35, 36-42

of its Brief on Exceptions into the Application.  

For the reasons stated above and for the reasons stated in the IIEC’s Briefs, the Commission

should grant rehearing and adopt IIEC’s recommended allocation of single-phase primary lines.

E. Allocation and Collection of the Illinois Electric Distribution Tax

With virtually no discussion of the issue, the Commission fails to adopt IIEC’s

recommendation to allocate the IEDT expense among customer classes in the manner those costs are

caused, partly on the basis of plant in-service and partly on the basis of kWh delivered.  (See, May

24 Order at 285).  The Commission does adopt ComEd’s proposal to modify the method it uses to

collect the IEDT expense from customers, by approving a separate per kWh charge line item on

customers’ bills.  (Id.).  The Commission should grant rehearing on both of these issues.  
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1.  Allocation of IEDT

First, the Commission does not specifically address or resolve the arguments made by IIEC

in support of its allocation method.  Though the Commission is not required to resolve each and

every evidentiary dispute, it is required to provide sufficient findings and analysis to allow informed

judicial review.  (220 ILCS 5/10-201(e)(iii)).  In this case, the Commission does not discuss IIEC’s

allocation methodology or even specifically indicate that it is rejecting IIEC’s position, nor does it

provide any reason or summary of reasons for the implicit  rejection of IIEC’s position.  

IIEC presented substantial evidence showing that the IEDT expense paid to ComEd bears no

significant relationship to kWh of electricity delivered.  Indeed, IIEC showed that more than 90%

of ComEd’s IEDT expense is fixed and completely unrelated to the kWh of electricity ComEd

delivers.  (IIEC Ex. 2.0-C at 24:568-572).  Thus, less than 10% of ComEd’s IEDT expense is related

to kWh delivered.   

However, the Commission apparently has concluded that ComEd should continue to allocate

100% of the tax on kWh delivered in contradiction of cost causation principles. To the extent the

IEDT expense paid by ComEd is a function of the 1997 level of invested capital tax, cost causation

principles suggest that portion of the tax in this case should be allocated on the basis of invested

capital.  Since less than 10% of the tax that is related to kWh delivered, only that portion should be

allocated on the basis of kWh delivered, consistent with the cost causation principles upon which the

Commission purports to rely.  (See, May 24 Order at 285, expressing the desire to allocate the tax

expense according to cost causation principles.)
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In addition, the Commission has apparently concluded that the IEDT legislation itself

mandates this particular allocation. (See, May 24 Order at 285).   However, the Commission’s quasi-

legislative ratemaking authority is specifically set forth in the Illinois Public Utilities Act.  The

provisions of that Act require the Commission to allocate costs in a manner supported by the record

(see, 220 ILCS 5/10-103, 10-201(e)(iv)(A)), and there is no indication that the legislature intended

to constrain or otherwise alter that authority in its amendment of a tax statute.  The record evidence

in this case supports an allocation of the IEDT expense based on plant in-service and kWh delivered. 

The Commission’s failure to properly allocate the expense in accordance with the evidence in the

record is a violation of the relevant provisions of the Illinois Public Utilities Act.  (See, 220 ILCS

5/10-103 and 10-201(e)(iv)(A)).  

2.  Collection of IEDT

With regard to the Commission’s approval of ComEd’s proposal to collect the IEDT expense

through a separate per kWh charge as a line item on the customer’s bill, the Commission relies on

a decision to allow similar treatment in a recent rate order involving the Ameren Illinois Companies.

(See, May 24 Order at 285).  This decision too appears to be based on the notion the IEDT is related

to usage.  However, as demonstrated by the arguments above, and by the essentially unrebutted and

unrefuted evidence presented by IIEC, the IEDT is not exclusively a function of usage.  In fact, less

than 10% of the total IEDT is a function of kWh delivered.  Furthermore, even if the Commission

were bound by its prior Order, which it is not (Mississippi River Fuel Corp v. Illinois Commerce

Commission, 1 Ill. 2d 509, 513 (1953)), the Ameren Order itself is legally deficient and is now on
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appeal to the Fourth District Appellate Court of Illinois. The Ameren Order does not provide a legal

basis for the Commission’s decision here.  

Also, the Commission overlooks or ignores the fact that most taxes utilities are permitted to

recover through separate charges are taxes imposed on utility customers, not the utilities themselves. 

(See e.g., the Electricity Excise Tax imposed on the purchasers of electricity, with collection by

provider of the electric delivery service (i.e., the utility).  (35 ILCS 640/2-4(a) and 2-7(a)).  Those

few taxes on the utility that the utility is permitted to recover through a separate charge have been

specifically authorized by statute to be so recovered.  (See, e.g., the Municipal Gross Receipt Tax 65

ILCS 5/8-11-2, which the utility is authorized to recover as a separate charge under Section 9-221

of the PUA.  (220 ILCS 5/9-221).  In this case, the Commission recognizes that the IEDT is not

imposed on ComEd customers, it is imposed on ComEd and the Commission has not identified any

statutory authority allowing ComEd to recover this as a separate charge to customers. Other than the

fact that a similar rate design was approved in the Ameren cases referenced above, the Commission

has provided no explanation of how or why it is appropriate to allow ComEd to recover this

particular ComEd expense through a separate kWh charge as a line item on the customer’s bill. 

ComEd has not demonstrated that the expense is one that is volatile or beyond its control, nor has

ComEd demonstrated that the tax is one where ComEd acts as a mere collection agent for the

governmental entity imposing the tax.  Nor has ComEd identified statutory authority for recovery

of the tax as a separate charge to customers.

ComEd has presented no substantial evidence to show that the IEDT expense should

suddenly be treated differently from any other expense incurred by ComEd.  The only justification
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for changing the current method of collection and collecting this particular expense through a

separate per kWh charge as a line item on each customer’s bill was offered by ComEd witness

Alongi, who suggested ComEd was proposing a separate charge because it understood that the IEDT

is imposed on ComEd on the basis of kWh delivered.  (Alongi, ComEd Ex. 49.0 Rev. at 17:387-390). 

The record shows that ComEd is largely mistaken in that understanding and, therefore, really has no

justification for collection of the tax in the manner it proposed and the Commission approved. 

Absent any valid justification for collecting the IEDT through a separate per kWh charge as a line

item on customer’s bills, the Commission should retain the current method of collection, which

allows ComEd to collect this expense through its existing delivery service charges, together with all

other ComEd operating and business expenses.  

Thus, the Commission’s decision fails to contain findings and analyses sufficient to allow

informed judicial review.  (220 ILCS 5/10-201(e)(iii)).  The Commission’s decision violates Section

10-103 and 10-201(e)(iv)(D).  (220 ILCS 5/10-103, 10-201(e)(iv)(D)).  Furthermore, the findings

the Commission does make are not supported by substantial evidence based on the entire record of

evidence presented to the Commission in this case.  (220 ILCS 5/10-201(e)(iv)(A)).  The

Commission decision to permit recovery of this tax through a separate charge is also unlawful in that

it is without the Commission’s jurisdiction and/or in violation of state law.  (220 ILCS 5/10-

201(c)(iv)B and C).  In addition, IIEC incorporates by reference each and every argument it made

in support of the allocation of the IEDT expense and its method of collection at pages 53-57, 71-72

of its Initial Brief, pages 29-32, 43-45 of its Reply Brief and pages 19-31, 31-33 of its Brief on

Exceptions into this Application.
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For the reasons stated above and for the reasons stated in IIEC’s Briefs, the Commission

should grant rehearing on the allocation and collection of the IEDT expense and adopt IIEC’s

proposed allocation of the tax to customer classes partly on the basis of plant investment and partly

on the basis of kWh delivered.  The Commission should also retain the current method for collecting

the tax through existing delivery service charges.

CONCLUSION

For the reasons stated above, the May 24, Order is unlawful, is not supported by substantial

evidence, does not provide findings and analysis adequate to allow informed judicial review, and is

contrary to the evidence in the record.  Therefore, the Commission should grant rehearing for the

purpose of entering an order consistent with the record evidence in this case.
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