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AGL Resources Inc. (“AGL Resources”), Nicor Inc. and Northern Illinois Gas Company 

d/b/a Nicor Gas Company (“Nicor Gas”) (collectively “Joint Applicants”) hereby file with the 

Illinois Commerce Commission (“Commission”) this Initial Post-Trial Brief Regarding 

Operating Agreement Issues, and in accord with the procedural schedule established by the 

Administrative Law Judge (“ALJ”).

I. EXECUTIVE SUMMARY

The Joint Applicants’ proposed Operating Agreement (“Proposed Operating Agreement”) 

meets the requirements of Sections 7-101, 7-204 and 7-204A of the Public Utilities Act (the 

“Act”) and should be approved.  220 ILCS 5/7-101, 7-204, 7-204A.  The Proposed Operating 

Agreement ensures that:  (1) Nicor Gas ratepayers do not subsidize the unregulated activities of 

affiliates when Nicor Gas personnel provide services to such entities; and (2) Nicor Gas pays 

only a reasonable cost for any service provided by an unregulated affiliate.  The Commission’s

Staff (“Staff”) concurs.  Indeed, the vast majority of the Proposed Operating Agreement has been 

agreed to by the Joint Applicants and Staff, with the Joint Applicants accepting nearly all the 

language modifications proposed by Staff.1  The providers of competitive services also have no 

objection to the Proposed Operating Agreement.  The Proposed Operating Agreement also 

reflects a variety of other concessions made by the Joint Applicants to address concerns about 

Nicor Gas’ original proposal.  In sum, the Proposed Operating Agreement protects Nicor Gas 

customers, reasonably regulates transactions with affiliates, and is in the public interest.  

                                                
1 The Proposed Operating Agreement language agreed to by the Joint Applicants and Staff addresses all operating 
agreement issues raised in both this proceeding and Docket No. 09-0301, with the exception of the one issues 
discussed herein.
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The Sole Remaining Staff Issue.  The only issue remaining between the Joint Applicants 

and Staff is whether Nicor Gas’ call center2 can, with full disclosure and fair compensation to the 

utility, help market affiliate products after completion of a utility-related call.  The Joint 

Applicants propose to retain the call center practices that have been used and approved for years, 

and have demonstrated that those call center activities have been and remain consistent with the 

Act and Commission rules, and are reasonable, contain the appropriate disclosures, provide a 

customer with the choice of listening about products from affiliates, and generate revenues that 

ultimately serve to reduce Nicor Gas’ rates.  Even with this last remaining issue, the Joint 

Applicants have moved part of the way toward resolving Staff’s concerns by accepting modified 

language in the Proposed Operating Agreement to specify that the call center services may be 

provided by Nicor Gas “as long as customers are clearly informed by call center representatives 

when the utility portion of the call is concluded and the customer is given the opportunity to 

terminate the call before being solicited to purchase any products or services of a Party other 

than Nicor Gas”.  Joint Applicants Ex. 7.1 at 5, Joint Applicants’ Proposed Section 2.2(e). 

In contrast, Staff seeks dramatic changes to the manner in which Nicor Gas has, with 

Staff’s full knowledge, operated for over a decade.  Staff witness Sackett would eliminate a 

customer choice to hear about affiliate products based upon his subjective dislike of a warranty 

product—Nicor Energy Services Company’s (“Nicor Services”) Gas Line ComfortGuard 

(“GLCG”)—that he concedes is not even subject to Commission regulation.  His 

recommendation would also increase customer rates by eliminating revenues that Nicor Gas 

collects from its affiliates.  The evidence demonstrates that Staff’s position is without merit.

                                                
2 As discussed herein, any reference to Nicor Gas’ call center includes both Nicor Gas’ own call center, as well as 
the call center business operated by its affiliate IBT Solutions (“IBT”).
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For more than a decade, and consistent with Nicor Gas’ Commission-approved operating 

agreement, Nicor Gas’ call center activities have included giving customers the choice to hear 

about affiliate products upon completion of the utility-related portion of a call.  GLCG is one of 

those products.  It is a warranty product, regulated by the Illinois Department of Insurance, 

which provides repair/replacement services to certain customer-owned piping (including flexible 

connectors inside the home).  The evidence shows that:

 GLCG has been offered for more than a decade and, as of 2009, approximately 
440,000 Nicor Gas residential customers were GLCG customers.  

 GLCG receives a remarkably low level of customer complaints.  

 GLCG addresses real safety issues as Nicor Services has replaced more than 
20,000 uncoated brass appliance connectors in the homes of its customers, 
performed more than 65,000 other repairs, and inspected another 11,000 homes.  

 The Commission has authorized another Illinois utility’s operating agreements 
through which the utility call centers market affiliate products similar to GLCG.  

In short, the evidence shows that there is no basis to adopt Staff’s position to have the marketing 

of affiliate products eliminated from Nicor Gas’ call center activities.

Other Parties’ Claims.  The Office of the Illinois Attorney General (“AG”) and the 

Citizens Utility Board (“CUB) (collectively “AG/CUB”) propose even more extreme and 

unlawful actions concerning the GLCG warranty product—though their witness offers no 

proposed language modifications to accomplish such actions.  In addition to attacking the 

provision of call center services similarly to Staff, AG/CUB alternatively seeks to either (1) 

impute to Nicor Gas revenues from Nicor Services’ GLCG product, or (2) require Nicor Services 

to pay a royalty to Nicor Gas as compensation for the purported competitive advantage Nicor 

Gas gives to Nicor Services vis-à-vis the GLCG product.  Neither alternative has merit in the 

face of evidence showing that Nicor Services is a legally distinct entity, the Commission does 
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not regulate Nicor Services or the GLCG product, and the Joint Applicants have resolved the 

concerns of competitors about Nicor Gas’ support of Nicor Services.  AG/CUB’s claim about 

revenues is further undermined because Nicor Gas is under no obligation to repair customer-

owned facilities located in the home at all.  Nicor Gas’ Commission-approved tariffs so provide, 

and the Illinois Supreme Court has recognized that a gas utility’s obligation to repair facilities 

ends at the meter.  Northern Illinois Gas Company, Ill.C.C. No. 16 – Gas, 3rd Revised Sheet No. 

35; Adams v. Northern Illinois Gas Company, 211 Ill. 2d 32, 48 (2004).  Clearly, then, there is 

no basis to impute unregulated revenues of an unregulated affiliate to the utility—nor for the 

utility to take on the risks and obligations of the unregulated affiliate—and AG/CUB fail to offer 

any compelling argument to the contrary.

* * * * *

In sum, the evidence demonstrates that the Proposed Operating Agreement meets the 

requirements of the Act, protects Nicor Gas customers and is in the public interest as that term is 

used in the Act.  Accordingly, for the reasons set forth in detail below, the Commission should

approve the Proposed Operating Agreement as set forth in Nicor Gas Exhibit 7.1 with Joint 

Applicants’ Proposed Section 2.2(e).

II. BACKGROUND OF THIS PROCEEDING 

A. Factual Background

In 2001, the Commission approved the current Operating Agreement among Nicor Gas, 

Nicor Inc. and other participating Nicor Inc. subsidiaries pursuant to Sections 7-101, 7-102, and

7-204A(b) of the Act.  See Docket No. 00-0537, Order at 7 (Sept. 26, 2001).  The Operating 
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Agreement approved by the Commission is still in effect today as subsequently amended by 

Commission order.3  

In Nicor Gas’ last rate case, Docket No. 08-0363, the Commission directed Nicor Gas to 

file a petition seeking re-approval of its Commission-approved Operating Agreement.  See

Docket No. 08-0363, Order at 181-84 (Mar. 25, 2009) (“2008 Rate Case Order”).  Specifically, 

the Commission stated:

IT IS FURTHER ORDERED that Nicor shall file a petition within 
120 days of the date of a final Order in this proceeding seeking 
either re-approval of its current Operating Agreement, or, approval 
of a new affiliated interest transaction agreement; this petition shall 
address the criteria expressed by Staff, as is set forth in Section 
XIV(C) herein; and, it shall be supported by verified testimony.

Id. at 185.  Nicor Gas met the Commission’s directive and filed its petition and verified 

testimony, addressing each of the required criteria in seeking re-approval of its existing, 

Commission-approved Operating Agreement.  See O’Connor Dir., Nicor Gas Ex. 1.0, 6:107-

16:340.

Pursuant to the ALJ’s ruling, all issues relating to the Operating Agreement are now 

being addressed in this proceeding involving the application for reorganization (the 

“Reorganization”) filed by the Joint Applicants.  The application, in part, seeks the 

Commission’s authorization for entry by Nicor Gas into an operating agreement that will govern 

transactions between Nicor Gas and its current affiliates, as well as with AGL Resources and its 

subsidiaries that are approved parties to the Proposed Operating Agreement.  Joint Applicants 

now seek Commission approval of the proposed Operating Agreement that is attached to the 

Stipulation between the Joint Applicants and Staff with the Joint Applicants’ Proposed Section 

                                                
3 A first amendment to the Operating Agreement was approved by the Commission in Docket No. 04-0629 by Order 
dated December 15, 2004 and a second amendment was approved by the Commission in Docket No. 06-0796 by 
Order dated February 7, 2007.
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2.2(e).4  Joint Applicants Ex. 7.1.  The purpose and intent of the Proposed Operating Agreement 

is to set forth procedures and policies to govern (i) certain transactions between an AGL 

Resources entity and Nicor Gas, and (ii) the allocation of certain joint service costs.  Joint 

Applicants Ex. 7.1, Section 1.2.  

B. Statutory Requirements

The Joint Applicants seek approval of the Proposed Operating Agreement pursuant to 

Sections 7-101 and 7-204A(b) of the Act, as well as Section 7-102 to the extent required.5  See

Application at ¶¶ 11(b)-(c), 21-24.  Each section of the Act requires Commission approval of

certain utility contracts.  The standard of approval under Section 7-101 of the Act, which governs 

certain transactions between affiliated interests, is that the agreement is in the public interest.  In 

particular, the “Commission may condition [its] approval in such manner as it may deem 

necessary to safeguard the public interest.”  220 ILCS 5/7-101(3).  Section 7-101(3) “was 

devised to insulate public utilities from financial exploitation, for the benefit of those served by 

the utilities.  Thus, the provision was meant to protect those who might be affected by improper 

transactions.”  Estate of Besinger v. Village of Carpentersville, 258 Ill. App. 3d 218, 225 (2d 

Dist. 1994) (discussing Section 8a(3) of the Public Utilities Act, which was subsequently 

codified, as amended, at 220 ILCS 5/7-101(3)), citing People v. Phelps, 67 Ill. App. 3d 976, 979 

(5th Dist. 1978).  Here, the Joint Applicants and Staff have agreed to provisions in the Proposed 

Operating Agreement that ensure that customers do not subsidize unregulated activities or pay 

unreasonable utility costs for when a utility receives services from an affiliate.

                                                
4 The Joint Applicants also seek approval of a proposed Services Agreement.  However, the terms of the Services 
Agreement are being addressed in a separate phase of this proceeding.
5 These same sections of the Act were at issue in Docket No. 09-0301, as well as Docket No. 00-0537 in which the 
current Operating Agreement was approved.
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The standard of approval under Section 7-102 of the Act, which requires approval of 

certain transactions, is that the public be convenienced by granting the petition.  Section 7-

204A(b) of the Act provides that an agreement involving the use of a public utility’s employees 

by an affiliated interest, and the occasional transfer of assets between a public utility and an 

affiliate, is subject to the Commission’s review “in the same manner as it may review any other 

public utility and its affiliated interest.”  That is, the Commission must find the use of public 

utility employees by an affiliated interest, and that the transfer of assets between a public utility 

and its affiliate, is in the public interest as that term is used in the Act.

In connection with approving the Reorganization, the Joint Applicants also ask that the 

Commission make findings relating to the Proposed Operating Agreement pursuant to Sections 

7-204(b)(2) and 7-204(b)(3), which require that:

(2) the proposed reorganization will not result in the unjustified 
subsidization of non-utility activities by the utility or its customers;

(3) costs and facilities are fairly and reasonably allocated between 
utility and non-utility activities in such a manner that the 
Commission may identify those costs and facilities which are 
properly included by the utility for ratemaking purposes….

Under these two provisions, the Commission must ensure that the utility’s customers are not

subsidizing affiliate activities, or paying unreasonable charges for services from affiliates.

C. Issue Resolution

The Joint Applicants have worked diligently to resolve the issues raised by Staff and 

Intervenors relating to the terms and provisions of the Proposed Operating Agreement.  Indeed, 

in advance of the evidentiary hearing, two stipulations were filed reflecting broad settlements 

that the Joint Applicants entered into with Staff and, collectively, the Retail Energy Supply 

Association (“RESA”) and Interstate Gas Supply of Illinois (“IGS”).  These stipulations were 
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admitted into evidence at the evidentiary hearing as Joint Applicants Exhibit 7.0 and Nicor Gas 

Exhibit 8.0, respectively.

The stipulation between the Joint Applicants and RESA/IGS resolved all of RESA/IGS’ 

issues concerning customer choice and competition related to the Proposed Operating Agreement 

and other issues and, as a result, RESA, IGS and the Manchester Group, LLC (“Manchester”) 

have withdrawn their testimony.  At the evidentiary hearing, the ALJ directed the parties to this 

proceeding to deem testimony offered by Dominion Retail, Inc. in Docket No. 09-0301 as 

withdrawn and not to be used as evidence because that entity never intervened in this proceeding.  

May 23, 2011 Tr. at 190-92.  Thus, the only parties raising operating agreement issues in this 

proceeding are the Joint Applicants, Staff, and AG/CUB.6

The Joint Applicants resolved with Staff all but one contested issue relating to the terms 

and provisions of the Proposed Operating Agreement.  See Joint Applicants Ex. 7.0 at 1.  In 

particular, the Joint Applicants agreed to numerous modifications reflected in the Proposed 

Operating Agreement that addressed all of Staff witness Dianna Hathhorn’s recommendations 

and all but one of Staff witness David Sackett’s recommendations, including, but not limited to,

the following:

 Broadening the definition of prevailing price and making other pricing changes (Section 
5.1(b)(iv) in Joint Applicants Ex. 7.1 at 9-10);

 Requiring an annual internal audit that tests compliance with the terms (Section 10.1 in 
Joint Applicants Ex. 7.1 at 15-16);

 Requiring disclosure of certain written sub-agreements (Section 2.4 in Joint Applicants 
Ex. 7.1 at 6);

 Removing non-descriptive phrases (Joint Applicants Ex. 7.1, passim);

                                                
6 The Local Unions and the Environmental Law and Policy Center have intervened in this proceeding, but have not 
filed any testimony addressing the Operating Agreement or on any other issue.
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 Not authorizing Nicor Gas to perform repair services on behalf of its affiliate, Nicor 
Services, in fulfillment of obligations Nicor Services has to its customers under the 
GLCG warranty product (Section 2.2(iii)(A) in Joint Applicants Ex. 7.1 at 5-6);

 Authorizing Nicor Gas to provide billing services for affiliate products only if Nicor Gas 
offers similar billing services under specified circumstances to non-affiliated participants 
in the Nicor Gas Customer Select program or their affiliates (Section 2.2(iii)(B) in Joint 
Applicants Ex. 7.1 at 6); and

 Authorizing Nicor Gas to use website links that transfers a user from a webpage 
describing Nicor Gas products or services directly to a webpage soliciting affiliate 
products or services only if the transfer is clearly disclosed (Section 2.2(iii)(C) in Joint 
Applicants Ex. 7.1 at 6).

These changes, as well as others arising out of the Joint Applicants’ discussions with Staff, are 

all reflected in the Proposed Operating Agreement that was admitted into evidence as Joint 

Applicants Exhibit 7.1 at the specific sections and page numbers referenced above.  

D. Single Contested Issue with Staff

The only contested issue between the Joint Applicants and Staff relates to the ability of 

Nicor Gas to continue to provide call center services that involve marketing of the products of its 

affiliates.7  Under the terms of the current, Commission-approved Operating Agreement, when a 

call is received in the Nicor Gas call center, after the utility business (applying for new service, 

addressing utility billing questions, etc.) is concluded, the call center representative may ask 

eligible customers if they would like to hear about the products offered by Nicor Services.  

O’Connor Reb., Nicor Gas Ex. 2.0, 58:1303-05.  The Joint Applicants seek Commission 

approval for Nicor Gas to continue to provide such services under the Proposed Operating 

Agreement.  

In contrast, Staff proposes to eliminate the opportunity for Nicor Gas’ customers to hear 

about affiliate products.  The Joint Applicants and Staff each had a witness summarize their 

                                                
7 The call center services at issue are provided both by Nicor Gas’ call center and IBT.
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respective position on this issue at the evidentiary hearing. Joint Applicants’ witness Gerald 

O’Connor testified as follows:  

Staff’s proposed Section 2.2[(e)] reflects those items on the list 
that Staff is willing to accept and excludes the one type of activity 
that it is not willing to accept.  The one item Staff excludes is call 
center services that involved any solicitation of affiliate products.  
Joint Applicants believe these call center services should remain 
authorized under the operating agreement.  Under this approach a 
utility customer is informed when the utility portion of the call 
ends and then the customer is given the choice as to whether she 
wishes to hear about affiliate products and services.

May 23, 2011 Tr. at 193-94.  

The core of the remaining contested issue is not a dispute about the past effectiveness or 

fairness of the Operating Agreement, but a dispute about the nature and value of the particular 

unregulated service, Nicor Services’ GLCG, which has been offered for more than a decade.  

GLCG is a warranty product offered to residential and small commercial gas consumers.  

O’Connor Reb., Nicor Gas Ex. 2.0, 26:566-67.  GLCG assists homeowners with repairs to gas

leaks on pipes in the home interior, appliance connections and shut off valves.  O’Connor Dir., 

Nicor Gas Ex. 1.0, 12:256-57.  GLCG provides a valuable public safety service by addressing 

the serious dangers posed by gas leaks within a home due to faulty brass connectors and damage 

to internal gas piping.  Erickson Reb., Nicor Gas Ex. 3.0, 10:253-60.  The warranty helps to 

cover inspection and repair for leaks located inside the home, which are the responsibility of the 

homeowner, as opposed to leaks on Nicor Gas’ side of the meter that are solely repaired by Nicor 

Gas.  O’Connor Dir., Nicor Gas Ex. 1.0, 12:257-13:260.  GLCG is regulated by the Illinois 

Department of Insurance and is completely outside of the Commission’s regulatory jurisdiction.  

Pursuant to the Commission-approved Operating Agreement, Nicor Gas provides customer 

solicitation, gas line repairs and billing services to Nicor Services to support GLCG.  Id. at 
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13:265-79.  Another Illinois gas utility provides similar support services for a similar affiliate 

product.  O’Connor Sur., Nicor Gas Ex. 5.0, 21:455-60.

Staff witness Sackett and AG/CUB witness David Effron both take issue with Nicor Gas’ 

provision of customer solicitation services to Nicor Services in connection with GLCG.  The 

proposals by Mr. Sackett and Mr. Effron appear motivated by their subjective dislike of the 

GLCG product, and are aimed at prohibiting the provision of customer solicitation services to 

support this product.  Their effort is not so much to ensure that those marketing services are 

offered on proper terms—such concerns would have nothing to do with the particular product 

offered—but rather to eliminate customer choice about a product they personally dislike, through 

the guise of changes to practices long allowed under Nicor Gas’ Operating Agreement.

As the Commission considers Nicor Gas’ ability to continue to provide customer 

solicitation services in support of affiliate products like GLCG, the following matters put the 

issue in context:

 GLCG has been sold by Nicor Services since 1999 (O’Connor Reb., Nicor Gas 
Ex. 2.0, 26:568);

 Nicor Gas has been offering customer solicitation services in support of GLCG 
for more than ten years consistent with its Commission-approved Operating 
Agreements (see O’Connor Reb., Nicor Gas Ex. 2.0, 26:573-75);

 The current Operating Agreement was approved by the Commission in 2001 and 
subsequently amended by Commission order (O’Connor Dir., Nicor Gas Ex. 1.0, 
4:72-81); 

 The services Nicor Gas performs to support GLCG provide monetary benefits to 
ratepayers (O’Connor Reb., Nicor Gas Ex. 2.0, 26:569-71);

 GLCG has a customer base of approximately 440,000 (Id. at 56:1257), leaving 
more than 1.5 million residential customers that have elected not to purchase the 
product;

 During the more than ten years that GLCG has been offered, there have been very 
few complaints about the product—for example, based on the average number of 
GLCG bills issued from 2006-2009, the complaint rate with the Commission was 
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approximately 0.0013%, the complaint rate with CUB was approximately 
0.0032%, and the AG received only one complaint (Id. at 40:899-42:937);

 GLCG operates in a competitive environment (Ros Reb., Nicor Gas Ex. 4.0, 
5:110-14); 

 RESA, IGS and Manchester have withdrawn their testimony from this proceeding 
because their Stipulation with Joint Applicants “resolves all the issues between 
the Joint Applicants, RESA and IGS presently pending in this proceeding, Docket 
No. 11-0046, as well as the issues brought into this proceeding from Docket No. 
09-0301” (Nicor Gas Ex. 8.0 at 1); 

 Thus, there are no competitors of any Nicor Gas affiliate in this proceeding 
arguing that any services provided by Nicor Gas to its affiliates are unfair;

 Nicor Services has replaced more than 20,000 uncoated brass appliance 
connectors in the homes of its customers, performed more than 65,000 other 
repairs, and inspected another 11,000 homes (Erickson Reb., Nicor Gas Ex. 3.0, 
6:173-76);

 Nicor Services is not a utility and its operations are not subject to Commission 
regulation (O’Connor Reb., Nicor Gas Ex. 2.0, 26:567-68);

 GLCG is not a utility service and is not subject to Commission regulation (Id. at 
3:44-45);

 GLCG is subject to regulatory oversight by the Illinois Department of Insurance, 
which focuses on consumer protection considerations such as disclosure of 
contract terms and cancellation rights (Id. at 31:697-709);

 As Mr. Sackett admits, Nicor Gas’ current customer solicitation scripts clearly
transition from the utility portion of the call to the presentation of an opportunity 
to hear about affiliate products (see May 23, 2011 Tr. at 309-10);

 GLCG is marketed and sold in up to 17 states throughout the country (O’Connor 
Dir., Nicor Gas Ex. 1.0, 13:262-64); 

 Nicor Gas’ proposed Section 2.2(e) in the Proposed Operating Agreement for the 
continued offering of customer solicitation services maintains the process 
whereby there is a clear delineation between discussion of the utility issue, which 
is resolved first, and the solicitation if the customer chooses to hear it (May 23, 
2011 Tr. at 193-94);

 Staff’s proposed Section 2.2(e) will eliminate entirely the opportunity for Nicor 
Gas’ customers to hear about affiliate products and services during any customer 
service phone call (Id.);
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 Nicor Gas has no obligation to offer a product like GLCG (O’Connor Reb., Nicor 
Gas Ex. 2.0, 3:44-45); 

 Natural gas utilities, like Nicor Gas, are under no legal obligation to repair 
customer-owned piping inside a residence.  Nicor Gas does, however, have the 
responsibility to make a residence safe when there is a known leak.  Making the 
residence safe includes shutting off gas service at the meter, but it does not 
include repairing customer-owned facilities or obligating the utility to conduct 
inspections.  (See Adams v. Northern Illinois Gas Company, 211 Ill. 2d 32, 48
(2004)); 

 An affiliate of the Peoples Gas Light & Coke Company (“Peoples Gas”) offers a 
product—the Pipeline Protection Plan “PPP”)—that is similarly priced to GLCG 
and sold through similar solicitation services provided by the utility (Ros Reb., 
Nicor Gas Ex. 4.0, 16:389-91; O’Connor Sur., Nicor Gas Ex. 5.0, 21:455-57; 
Staff Group Cross Exhibit 1 (SDR-1, SDR-3 and SDR-4)); and

 The Commission has recently considered and approved Peoples Gas affiliate 
agreements under which Peoples Gas provides solicitation services for PPP 
(O’Connor Sur., Nicor Gas Ex. 5.0, 21:455-60).

In sum, the Joint Applicants seek Commission re-approval of practices that have been in 

place for more than a decade.  Specifically, the Joint Applicants are asking that the Commission 

continue to allow the solicitation of Nicor Gas affiliate products after the call center 

representative makes clear that the utility portion of the customer service call has ended.  The 

evidence demonstrates that the claims of Staff and AG/CUB regarding the GLCG product are 

baseless and their attempts to regulate the product are based on faulty assertions and are clearly 

inappropriate.  Accordingly, the Commission should adopt the Joint Applicants’ proposed 

language for Section 2.2(e) of the Proposed Operating Agreement and reject the language 

proposed by Staff.

III. CONTESTED ISSUE – CALL CENTER SOLICITATION

The single remaining contested issue with Staff arises out of Mr. Sackett’s 

recommendation that the Proposed Operating Agreement not authorize customer solicitation 

services.  May 23, 2011 Tr. at 296-97.  Mr. Effron’s recommendations for modifications to the 
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Operating Agreement generally echo Mr. Sackett’s sentiments.  Effron Dir., AG/CUB Ex. 1.0, 

13:17-19:20.  Mr. Sackett makes several claims in an effort to support his recommendation, but 

the evidence demonstrates that none have merit.

Notably, Mr. Sackett’s contentions primarily revolve around his unfounded concerns 

about the GLCG warranty product itself.  The GLCG product is not a utility service subject to 

Commission regulation, but rather exclusively to regulation by the Illinois Department of 

Insurance.  In essence, Mr. Sackett wants the Commission to conclude that GLCG is not a 

worthwhile product for purchase by consumers and hinder its sale despite the fact that the 

Commission’s jurisdiction does not extend to the terms of the product being marketed.  

Moreover, Mr. Sackett’s personal opinion of GLCG does not square with consumers’ views.  In 

an unregulated market, consumers—not Staff—determine what products are valuable and 

worthwhile and in their own interest.  The 440,000 purchasers of this product disagree with 

Mr. Sackett’s view and, in a market, their views prevail.  Moreover, this is no case where early 

buyers later regret their choice.  GLCG has been in existence for more than a decade, and the 

product has a virtually non-existent record of complaints from customers themselves.  And this is 

not surprising given that GLCG provides an important public safety service through which Nicor 

Services has replaced more than 20,000 uncoated brass appliance connectors in the homes of its 

customers, performed more than 65,000 other repairs, and inspected another 11,000 homes.  

Erickson Reb., Nicor Gas Ex. 3.0, 6:173-76.  

In order to reach a contrary conclusion, Mr. Sackett asks the Commission to unlawfully 

extend its jurisdictional reach to this product.  While the Commission regulates in favor of the 

public interest, its jurisdiction extends only to utilities’ products because utilities are monopolies 

for which there is no competitive market.  See, e.g., Peoples Energy Corp. v. Illinois Commerce 
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Comm’n., 142 Ill. App. 3d 917, 923 (1st Dist. 1986) (“The Commission derives its power and 

authority solely from the statute creating it, and it may not, by its own acts, extend its 

jurisdiction.”).  Illinois law—with only very limited, specific, and clearly stated exceptions (e.g., 

regulation of Alternative Retail Electric Suppliers)—does not allow Commission regulation of 

competitive and non-utility products because the market disciplines those products.  See, e.g., 

220 ILCS 5/16-115 (providing for certification of alternative retail electric suppliers).  The 

evidence presented demonstrates that there is a competitive market for warranty products like 

GLCG and, therefore, the Commission should not—and may not—make any determination as to 

whether such products are in the public interest.  This is especially true where a large segment of 

customers have already specifically determined that GLCG is in their public interest.

A. The Commission Should Re-Affirm Approval of Practices That Have Been in 
Place for More than a Decade 

Staff and AG/CUB ask the Commission for a major change to current practices.  GLCG 

has been sold by Nicor Services since 1999, prior to the Commission’s approval of the current 

Operating Agreement in 2001.  O’Connor Reb., Nicor Gas Ex. 2.0, 26:568-69.  Thus, Nicor Gas 

has been providing Nicor Services with certain sales solicitation services in support of GLCG for 

more than a decade in accordance with its Commission-approved operating agreements.8  Id. at 

26:573-75.  Further, nothing in Nicor Gas’ provision of sales solicitation services runs counter to 

the Commission’s rules governing affiliate transactions for gas utilities in which the Commission 

has declared how such transactions should work.  See, e.g., 83 Ill. Admin. Code Part 550.10 et 

seq.

                                                
8 The current Operating Agreement approved by the Commission in Docket No. 00-0537 superseded Nicor Gas’ 
prior operating agreement approved by the Commission in 1976 in Docket No. 60256.  Docket No. 00-0537, Order 
at 1 (Sept. 26, 2001).  
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With respect to the sales solicitation services, the evidence shows that, after concluding 

the inquiry from the customer regarding their Nicor Gas service, which is always given priority, 

call center representatives follow a protocol to determine if the customer is eligible for Nicor

Services warranty products.  O’Connor Dir., Nicor Gas Ex. 1.0, 11:230-32; May 23, 2011 Tr. at 

216-17.  If the customer is eligible, that customer may then be informed about Nicor Services 

warranty products. O’Connor Dir., Nicor Gas Ex. 1.0, 11:232-33.  The protocol includes 

information on customer eligibility requirements, items covered and not covered by the plans, 

customer benefits, the process to follow for customer sign-up, scripts for sign-up confirmation 

and the process to follow after the customer is enrolled.  Id. at 11:233-36.  If the customer is 

interested in these products or services, the call center representative explicitly states during the 

confirmation process that these products or services are provided by an affiliate of Nicor Gas, 

and that the customer is not required to purchase them from Nicor Services to continue receiving 

the same quality service from Nicor Gas. Id. at 12:237-41.

Other considerations support approval of the Proposed Operating Agreement in addition 

to the long-standing, Commission-approved existence of Nicor Gas’ affiliate support services.  

For example, the Operating Agreement ensures consistent and fair pricing for Nicor Gas’ charges 

to Nicor Services for its services related to the call center.  O’Connor Dir., Nicor Gas Ex. 1.0, 

10:199-205.  Thus, under the current arrangement, Nicor Gas is receiving a fair and equitable 

recovery of costs it incurs in providing resources to Nicor Services. Id.  The same arrangement 

is proposed by Joint Applicants under the Proposed Operating Agreement that is presented for 

Commission approval in this proceeding.  Accordingly, Nicor Gas customers are not subsidizing 

the affiliate products attacked by Mr. Sackett through distribution rates, Ros Dir., Nicor Gas 
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Ex. 4.0, 32:777-33:787, nor will they in the future if the Commission approves the Proposed 

Operating Agreement.

Indeed, ratepayers benefit under the current arrangement, which the Joint Applicants seek 

to continue under the Proposed Operating Agreement, because Nicor Gas’ costs of operating the 

call center are reduced.  O’Connor Reb., Nicor Gas Ex. 1.0, 12:243-44.  For example, when call 

center representatives engage in services supporting GLCG, Nicor Gas “can charge out some of

the costs associated with the buildings and the telephone lines, et cetera.”  May 23, 2011 Tr. at 

216.  Nicor Gas witness O’Connor provided further details about how the call center operates at 

the evidentiary hearing:

The call center receives inbound calls.  It does not initiate 
outbound calls as a general rule.  Consequently we staff for the 
anticipated level of inbound calls.  They typically fluctuate.  We 
look at the history of last week, the weather, the commodity prices 
and so forth and project the level of manning we need at the call 
center.  Typically we hire call center people on the basis of a shift. 
Let’s say 8 hours or 6 hours. Insofar as there is time during those 
peaks and valleys during a typical day, those people may get 
involved in the solicitation. But … typically they are manned to 
handle the inbound call traffic to the gas company. We do not man 
the … the call center for expected sale solicitation activity.

May 23, 2011 Tr. at 242-43.  Thus, the staffing level at the call center is no more than what is 

needed to support the operation of the utility and any call center work for Nicor Services 

generates revenue that covers costs that would otherwise be borne by ratepayers for the same 

level of call center staffing.  In short, because Nicor Gas charges Nicor Services all costs related 

to providing customer solicitation services for its products (including a share of its fixed costs), 

the net cost to the utility, and ultimately to the ratepayer, is reduced.  O’Connor Reb., Nicor Gas 

Ex. 1.0, 12:244-47.  Mr. Sackett agrees with this point.  Sackett Dir., Staff Ex. 2.0, 50:1099-

1100.  
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Similar products to GLCG are offered in the marketplace by another Illinois gas utility, 

as well as other entities.  The Pipeline Protection Plan (“PPP”) is offered by an affiliate of 

Peoples Gas, which Mr. Sackett concedes is a similar product to GLCG.  Sackett Reb., Staff 

Ex. 4.0; 41:722-23.  Similar to GLCG, the PPP is offered by an affiliate of Peoples Gas and is 

supported by services provided by the utility.  Id.  In fact, Peoples Gas provides support services 

for PPP that are quite similar to those that Nicor Gas provides for GLCG, i.e., sales solicitation, 

repairs and billing.  O’Connor Sur., Nicor Gas Ex. 5.0, 21:455-57; Staff Group Cross Exhibit 1 

(SDR-1, SDR-3 and SDR-4).  The Commission has considered and approved Peoples Gas/North 

Shore Gas Company affiliate agreements in several dockets since the Integrys merger and has 

not prohibited Peoples Gas from providing support services for PPP.  O’Connor Sur., Nicor Gas 

Ex. 5.0, 21:458-60.  

Moreover, customers have a high degree of satisfaction with GLCG as shown by the fact 

that very few complaints have ever been made by GLCG customers.  O’Connor Reb., Nicor Gas 

Ex. 2.0, 42:938-41.  In discovery, Nicor Gas asked Staff, AG and CUB to provide information 

about the nature and level of complaints they have received from consumers regarding GLCG 

from 2005 through 2009.  Id. at 40:906-11.  Based on the average number of GLCG bills issued 

during the period 2006 to 2009, the complaint rate with the Commission was approximately 

0.0013%, the complaint rate with CUB was approximately 0.0032%, and the AG had received 

only one complaint.9  Id. at 41:912-20; Nicor Gas Ex. 2.5.

In light of all these facts, the Commission should reject the requests of Staff and 

AG/CUB to change the status quo, particularly where they have not met their burden to show 

                                                
9 Nicor Gas installed a new billing system in 2006, therefore, it no longer has records of the number of GLCG bills 
issued in 2005.  For this reason, the complaint rates are calculated for the four year period 2006 through 2009 and do 
not include GLCG billing or complaint data for 2005.
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that the services already being provided in accordance with Commission orders are suddenly 

somehow not in the public interest.  Accordingly, Nicor Gas should continue to be able to offer

call center solicitation services in support of Nicor Services’ products (like GLCG) and services.

B. The Law Supports Nicor Gas’ Continued Provision of Call Center Services 
in Support of GLCG

1. The Proposed Operating Agreement Satisfies the Applicable Sections 
of the Act

Sections 7-101, 7-204(b)(2)-(3), 7-204A(b), and possibly 7-102 of the Act govern the 

Commission’s review and approval of the Proposed Operating Agreement, including Nicor Gas’ 

proposed Section 2.2(e) relating to the continued provision of call center services.  That review is 

intended to ensure that (1) the proposed transactions are in the public interest as that term is used 

in the Act (see Section 7-101(3)) and (2) Nicor Gas’ customers are not taken advantage of by 

paying for non-utility activities.  Joint Applicants have submitted evidence discussed throughout 

this brief that demonstrates the Proposed Operating Agreement satisfies each of the required 

sections of the Act:

 Section 7-204(b)(2):  The provision and receipt of services permitted under the Proposed 
Operating Agreement do not result in the unjustified subsidization of non-utility activities 
by the utility or its customers.  O’Connor Dir., Joint Applicants Ex. 6.0, 11:226-12:236.

 Section 7-204(b)(3):  The provision and receipt of services permitted under the Proposed 
Operating Agreement are fairly and reasonably allocated between utility and non-utility 
activities in such a manner that the Commission may identify those costs and facilities 
which are properly included by the utility for ratemaking purposes.  Id. at 12:237-43.

 Sections 7-101 and 7-204A(b) (and 7-102 if applicable):  The Proposed Operating 
Agreement properly allocates costs consistent with the Act and serves the public interest
by reducing costs to ratepayers and providing services that promote and facilitate safety.  
Id. at 12:244-47.
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2. The Commission’s Authority does not Extend to Review of Affiliate 
Products

“The Commission derives its power and authority solely from the statute creating it, and 

it may not, by its own acts, extend its jurisdiction.”  Peoples Energy Corp. v. Illinois Commerce 

Comm’n., 142 Ill. App. 3d 917, 923 (1st Dist. 1986).  Although Section 7-101 of the Act 

“broadens the Commission’s regulatory authority to encompass holding companies and other 

affiliated interests when they engage in transactions with public utilities, it does not give the 

Commission plenary authority over affiliated interests.”  Id. at 928.

Staff’s and AG/CUB’s efforts to regulate GLCG is unlawful.  Neither can point to any 

provision of the Act that authorizes the sort of Commission review they are requesting—i.e., 

Commission review of the commercial merits of products that are not utility services, that are 

sold by a company that is not a utility and that are not regulated by the Commission.  That is 

because no section of the Act authorizes Commission review of the propriety of any competitive 

product offered by a gas utility’s affiliate, such as GLCG, much less the more than seventy 

products sold by Nicor Services.  See O’Connor Sur., Nicor Gas Ex.5.0, 30:654.  

Instead, GLCG is subject to regulatory oversight by the Illinois Department of Insurance, 

which focuses on consumer protection considerations such as disclosure of contract terms and 

cancellation rights.  O’Connor Reb., Nicor Gas Ex. 2.0, 31:697-709, 56:1267-57:1270.  In 

particular, the Department of Insurance regulates the GLCG warranty product under the Illinois 

Service Contract Act.  215 ILCS 152/1 et seq.  That law establishes, inter alia, financial, 

registration, disclosure and recordkeeping requirements for providers of services such as GLCG, 

and regulates contract terms.  215 ILCS 152/15, 25, 30 and 45; see also O’Connor Reb., Nicor 

Gas Ex. 2.0, 31:699-701.  For example, it requires that the service contract disclose in “clear and 

understandable” terms the conditions for obtaining service, the existence of deductibles, any 



Docket No. 11-0046 21

limitations and exclusions, cancellation and refund policies and whether failures relating to

ordinary wear and tear are covered.  215 ILCS 152/30; see also O’Connor Reb., Nicor Gas 

Ex. 2.0, 31:701-04.  The Service Contract Act also requires that the customer be provided a 

contract cancellation right and limits the fee that the customer can be charged for cancellation.  

215 ILCS 152/35; see also O’Connor Reb., Nicor Gas Ex. 2.0, 31:704-06.  The Service Contract 

Act assigns to the Director of Insurance the authority to examine the books and records of 

service contract providers and to enforce the provisions of the law through issuance of cease and 

desist orders and imposition of civil penalties for violations.  215 ILCS 152/50; see also 

O’Connor Reb., Nicor Gas Ex. 2.0, 31:706-09.  There has been no showing here that the 

Department of Insurance has ever taken any enforcement action with respect the GLCG product.  

Further, neither Mr. Sackett nor Mr. Effron has attempted to argue that the GLCG product is not 

in compliance with the Service Contract Act.    

Because the Department of Insurance has authority to determine whether consumers are 

sufficiently protected by the offering of a product like GLCG, the Commission should reject the 

requests of Staff and AG/CUB that it extend the reach of its authority to judge the merits of 

GLCG.  Further support for limiting the Commission’s reach in this respect is found in the 

evidence demonstrating there is a competitive market for GLCG, hundreds of thousands of 

customers have purchased the product and many more have chosen to decline it.  The judgment 

of Mr. Sackett or Mr. Effron should not be substituted for the judgment of Illinois consumers.  

The following excerpt from Mr. Sackett’s testimony at the evidentiary hearing demonstrates that 

he is trying to do just that—substitute his judgment for that of consumers and the marketplace:

Q. … Are you contending there’s no evidence of necessity 
here?
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A. I don’t believe that Gas Line Comfort Guard is legitimately 
necessary since all of the repair services and all of the inspection 
services provided by Nicor Gas in support of Gas Line Comfort 
Guard are equally available to customers who don’t have Gas Line 
Comfort Guard.  So I don’t see the necessity of having the product 
in order to serve the public interest.

Q. Okay.  Could I then take from that that you believe there’s 
competition to provide this warranty service?

A. I guess what I’m trying to say is that I don’t believe that a 
product of this type priced in this manner serves any purpose, 
whether it’s provided by Nicor Services or a competitor, and 
certainly not at the price that is currently before us.

Q. …As you use this expression:  “Customers especially 
susceptible to inside piping failure concerns” as you use that 
expression in that sentence, what makes those customers especially
susceptible to those concerns?

A. I think primarily because they’re not familiar with the 
actual condition of their home when they purchase the home. 
When they’re signing up for gas service we’re assuming they’re in 
the process of buying a house or they’ve recently bought the house
and they’re likely to be unfamiliar with that, and it may seem to 
them a good idea. Until they determine the likelihood that they’re 
going to suffer from a gas leak in their inside piping, I think they 
may be more susceptible to buying that product.

May 23, 2011 Tr. at 304-306.  Clearly, Mr. Sackett seeks to substitute his judgment for the 

marketplace.  However, there is no authority, much less need, for the Commission to act to 

protect consumers.  

3. Call Center Scripts are Clear and Accurate

The solicitation scripts used by call center representatives are clear and accurate.10  Nicor 

Gas always seeks to ensure script clarity and accuracy.  O’Connor Reb., Nicor Gas Ex. 2.0, 

62:1379-80.  The steps taken include reviews of proposed script changes by multiple personnel

and a review of customer complaints.  Id. at 62:1380-81.  As Mr. Sackett concedes, Nicor Gas 

                                                
10 Copies of the solicitation scripts can be found in Attachments C, D, E, F and G to Mr. Sackett’s direct testimony 
(Staff Ex. 2.0). 
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made a change to one of its scripts after he expressed concern regarding a possible lack of clarity 

in notifying potential customers of GLCG that they are purchasing a product from an affiliate.  

Sackett Dir., Staff Ex. 2.0, 27:642-28:650.  In addition, Nicor Gas has numerous processes and 

procedures in place to ensure quality control of the customer solicitation process at both its call 

center and the center operated by IBT.  O’Connor Reb., Nicor Gas Ex. 2.0, 59:1324-60:1356.  

Further, Mr. Sackett does not, because he cannot, argue that the scripts are inaccurate in any 

way.  Indeed, he acknowledged at the evidentiary hearing that the scripts used at Nicor Gas’ call 

center gives the disclosure regarding the offering of affiliate products before the solicitation is 

made for such products.  May 23, 2011 Tr. at 310.

Finally, Mr. Sackett also characterizes the scripts as “threatening and manipulative” 

(Sackett Dir., Staff Ex. 2.0, 22:506-23:532), even though they simply present accurate facts and 

track the law that governs here.  For example, the script Mr. Sackett quotes in his direct 

testimony contains language stating that “the utility is only legally responsible to make the 

situation safe or make repairs to its own facilities.”  Sackett Dir., Staff Ex. 2.0, 23:518-20, 

quoting Attachment G thereto (Nicor Gas response to Staff DR DAS 4.03 Exhibit 1, p. 1).  This 

language correctly reflects that Nicor Gas is not responsible to make repairs to customer 

facilities.  O’Connor Reb., Nicor Gas Ex. 2.0, 62:1391-92.  This language also correctly states 

the utility’s legal duty under Illinois law.  For example, in Adams v. Northern Illinois Gas 

Company, 211 Ill. 2d 32, 48 (2004), the Illinois Supreme Court recognized the common law rule 

of “no duty of a gas company with respect to a consumer’s pipes or fittings.”  Nicor Gas’ filed 

tariffs also contain provisions that make clear the very limited nature of Nicor Gas’ duty 

regarding customer-owned piping and appliance connectors.  O’Connor Reb., Nicor Gas Ex. 2.0, 

30:654-55.  The terms and conditions of the tariff provide that:
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Equipment Furnished and Maintained by Customer.

All gas utilization equipment (including but not limited to 
appliances, piping, connectors, and venting) furnished by the 
Customer shall be suitable for the purposes hereof and shall be 
installed, operated and maintained by the Customer at all times in 
accordance with accepted practice and in conformity with 
requirements of public health and safety, as set forth by the 
properly constituted authorities and by the Company.  

The Company has no responsibility for the design, installation, 
operation, maintenance, or condition of the Customer’s equipment, 
and the Company shall have no liability or responsibility to the 
Customer or third parties for any claims loss, injury, or damages 
whatsoever resulting there from or in connection therewith.  The 
Company reserves the right to discontinue service if such 
equipment is in an unsatisfactory condition.

When the Company has notice of a dangerous condition associated 
with the use of delivered gas, but does not have knowledge that the 
dangerous condition is present on the Customer’s premises, the 
Company’s duty, if any, to inform or warn of that condition shall 
be limited to and satisfied by the Company sending to the 
Customer as a bill insert a Safety Information Notice regarding the 
potential existence of the dangerous condition.  The Customer is 
responsible for inspecting the Customer’s premises for, 
identifying, and remedying any such dangerous condition warned 
of in the Safety Information Notice.  The Company shall have no 
liability or responsibility for any claims, loss, injury, or damages 
whatsoever resulting from or in connection with any potentially 
dangerous condition warned of by the Company in the Safety 
Information Notice.

Northern Illinois Gas Company, Ill.C.C. No. 16 – Gas, 3rd Revised Sheet No. 35.

The script also contains language stating that the property owner may have to hire an 

independent contractor to make repairs.  Sackett Dir., Staff Ex. 2.0, 23:520-22, quoting 

Attachment G thereto (Nicor Gas response to Staff DR DAS 4.03 Exhibit 1, p. 1).  This language 

correctly reflects that the customer may have to call a contractor to address a leak that is the 

responsibility of the customer.  O’Connor Reb., Nicor Gas Ex. 2.0, 44:996.  Further, the script 

contains language correctly reflecting that repairs may not occur right away.  Sackett Dir., Staff 
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Ex. 2.0, 23:523, quoting Attachment G thereto (Nicor Gas response to Staff DR DAS 4.03 

Exhibit 1, p. 1); O’Connor Reb., Nicor Gas Ex. 2.0, 62:1392-93.  

Mr. Sackett offered no evidence that he is qualified by reason of education, training or 

experience to opine on matters of consumer understanding or behavior.  Accordingly, his 

opinions as to whether something is “threatening” or “manipulative” to customers of Nicor Gas 

are entitled to no credence.

4. AG/CUB’s Overreaching Request to Credit GLCG Revenues to Nicor 
Gas is Wholly Unsupported

As an alternative to prohibiting or modifying Nicor Gas’ customer solicitation services, 

Mr. Effron recommends that the GLCG excess revenues be treated as a credit to the Nicor Gas 

utility revenue requirement.  Effron Dir., AG/CUB Ex. 1.0, 14:1-4.  According to Mr. Effron, 

this alternative “would simply include the income from GLCG in the net income from utility 

operations in the determination of the Company’s revenue deficiency (or excess) in the context 

of a base rate case.  The price of the service would not be regulated, but the benefits of any 

revenues in excess of expenses would go to the whole body of Nicor Gas customers rather than 

to Nicor, Inc. shareholders.”  Effron Dir., AG/CUB Ex. 1.0, 19:6-12.  Mr. Effron argues that this 

is a remedial action warranted “[t]o the extent that it is determined that Nicor Services is 

unreasonably benefiting from its relationship with Nicor Gas, to the detriment of Nicor Gas 

ratepayers.”  Effron Reb., AG/CUB Ex. 2.0, 9:6-10.

Mr. Effron’s “alternative” recommendation should be rejected for several reasons.  First, 

Mr. Effron cites no legal support—and the Joint Applicants are aware of none—for his 

extraordinary request to impute to a utility the revenues of an unregulated product sold by an 

unregulated affiliate.  Second, his recommendation is undermined by the fact that Nicor Gas is 
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under no obligation to repair customer-owned facilities located in the home at all, as provided in 

Nicor Gas’ Commission-approved tariffs and recognized by the Illinois Supreme Court.  

Northern Illinois Gas Company, Ill.C.C. No. 16 – Gas, 3rd Revised Sheet No. 35; Adams v. 

Northern Illinois Gas Company, 211 Ill. 2d 32, 48 (2004).  Finally, his recommendation 

purportedly is a remedy for a situation that simply does not exist because the evidence 

establishes conclusively that Nicor Services is not “unreasonably benefiting” from its 

relationship with Nicor Gas and Nicor Gas ratepayers are not harmed by that relationship.  See, 

e.g., Ros Reb., Nicor Gas Ex. 4.0, 4:86-5:105; Nicor Gas Ex. 8.0 (settling competitive issues in 

this proceeding).  On the contrary, it is Nicor Gas ratepayers who benefit from the relationship 

via the reduced net cost to the utility from Nicor Services paying Nicor Gas for the costs related 

to providing customer solicitation services.  O’Connor Reb., Nicor Gas Ex. 1.0, 12:244-47.    

C. Challenges to the Commercial Merits of GCLC are Unsubstantiated

Even though the Commission cannot lawfully regulate the price or terms of GLCG, the 

Joint Applicants will address the attacks made by Mr. Sackett and Mr. Effron on the product, 

none of which are substantiated.  More importantly, none of their arguments demonstrate that the 

Proposed Operating Agreement should not continue to authorize Nicor Gas to provide call center 

services in support of affiliate products, like GLCG, which is Staff’s only remaining operating 

agreement issue for the Commission’s consideration.

1. Staff Wrongly Claims that GLCG is not Properly Priced

The price of an unregulated product like GLCG has no bearing whatsoever on the 

Commission’s determination of the reasonableness of Nicor Gas’ activities under an affiliate 

agreement such as the Proposed Operating Agreement.  Even assuming, arguendo, that the price 

of an unregulated product is somehow linked to that determination, Mr. Sackett’s assertion that 
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GLCG is not correctly priced is entirely without merit.11  He contends that Nicor Services reaps 

“excessive profits” from GLCG and that this is because the product is over-priced.  Of course, 

Mr. Sackett ignores that GLCG is not a price regulated product.  O’Connor Reb., Nicor Gas 

Ex. 2.0, 47:1047.  As such, the characterization of the profits of Nicor Services as “excessive” 

reflects nothing more than a personal opinion of Mr. Sackett.  It certainly has no regulatory or 

legal significance, as the price of GLCG and the profits of Nicor Services are not dictated by 

anything other than the competitive marketplace.  Mr. Sackett’s assertion about GLCG is like 

saying a particular brand of tennis racket costs too much.  

Moreover, Mr. Sackett’s purported analysis of the profitability of GLCG is wildly off-

base because he ignores millions of dollars of costs incurred by Nicor Services.12  O’Connor 

Reb., Nicor Gas Ex. 2.0, 48:1066-71.  For example, Mr. Sackett chooses to discount as irrelevant 

information the numerous critical services actually provided by Nicor Services to support 

GLCG.  See Nicor Gas Ex. 2.6.  These include: product development, pricing, construction and 

maintenance of information systems, development of customer terms and conditions, sales 

channel development, post sales activities, third-party contractor management, billing 

remittance, credit and collection, risk management, insurance, marketing, licensing, claims 

administration, Department of Insurance and consumer protection compliance, call center 

services, legal services and national expansion.  O’Connor Reb., Nicor Gas Ex. 2.0, 48:1077-82.  

While Mr. Sackett does not dispute that Nicor Services actually incurs these costs, he deems 

them to be irrelevant based on his unsubstantiated opinion that they would not be incurred by 

                                                
11 Mr. Effron similarly claims that GLCG is not properly priced.  Effron Dir., AG/CUB Ex. 1.0, 15:27-16:6.
12 Mr. Effron similarly overestimates the level of profitability of GLCG, which he argues results from the affiliate 
relationship between Nicor Services and Nicor Gas because the services provided by Nicor Gas to Nicor Services 
allow GLCG “a marketing advantage that would be difficult, if not impossible, for any potential competitor to 
overcome.”  Effron Dir., AG/CUB Ex. 1.0, 6:17-7:16, 8:17-19.  However, Mr. Effron provides no “evidence” to 
support the alleged marketing advantage, so his allegations should be dismissed along with Mr. Sackett’s.
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Nicor Gas if it were to provide the GLCG service.  Sackett Dir., Staff Ex. 2.0, 43:965-44:980.  

This claim is nonsensical—one cannot properly assess the profitability of a product without 

considering the actual costs incurred by the provider of the product.  Moreover, his assertion on 

this point simply ignores the indisputable fact that Nicor Gas is under no legal obligation to 

repair customer-owned facilities or to offer a warranty product such as GLCG.

Mr. Sackett also ignores: (1) Nicor Services’ payroll costs of its more than 300 

employees; (2) the carrying cost of the capital investments Nicor Services has made in its 

business; and (3) costs relating to occupancy and employee related expenses.  O’Connor Reb., 

Nicor Gas Ex. 2.0, 48:1069-71.  First, he ignores the costs associated with the Nicor Services 

headcount of 319 people at the end of June 30, 2009 (DLH 2.01 Ex. 1 2nd Corrected) (see Nicor 

Gas Ex. 2.7). Id. at 49:1095-96.  The Nicor Services gross payroll cost for the twelve months 

ended June 2009 was $16,301,972 (DLH 4.08, Ex. 3, page 4 of 5) (see Nicor Gas Ex. 2.8), while 

it was $15,013,904 for the twelve months ended June 2008 (DLH 1.06, Ex. 4, page 4 of 5) (see 

Nicor Gas Ex. 2.9).  O’Connor Reb., Nicor Gas Ex. 2.0, 49:1098-1101.  Second, Mr. Sackett 

ignores the fact that Nicor Services had total assets employed of $27,435,167 (DLH 4.08 Ex. 3 

page 5 of 5) (see Nicor Gas Ex. 2.10) at the end of June 2009 and $29,753,280 (DLH 1.06 Ex. 4 

page 5 of 5) (see Nicor Gas Ex. 2.11) at the end of June 2008 that need to be financed and 

amortized resulting in even more costs.  O’Connor Reb., Nicor Gas Ex. 2.0, 49:1102-07.  Third, 

he ignores the detailed and relevant cost information regarding occupancy and employee-related 

expenses incurred at Nicor Services and as reflected in the partial Trend Income Statement (DLH 

1.06, Ex. 7) (see CONFIDENTIAL Nicor Gas Ex. 2.12).  O’Connor Reb., Nicor Gas Ex. 2.0, 

49:1108-50:1111.  
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Mr. Sackett also failed to consider the Business Segment Operating Revenue information 

in Securities and Exchange Commission financial disclosure reports.  O’Connor Reb., Nicor Gas 

Ex. 2.0, 50:1116-17.  As disclosed in Note 15 to the audited financial statements included within 

the 2009 Form 10-K, the total profitability of the retail group of companies, consisting of Nicor 

Services, NAE and Nicor Solutions, was $12.96 million after taxes on revenues of $186.6 

million for 2009, and $12.42 million after taxes on revenues of $191.5 million for 2008.  Id. at 

50:1118-21.  Thus, the total profit for Nicor Inc.’s entire retail group of companies is far less 

than what Mr. Sackett estimates for GLCG alone.

Moreover, the Nicor Inc. retail group of companies earned less than 7% rate of return, in 

line with peers and as reported in the Ibbotson Cost of Capital 2009 Yearbook. O’Connor Reb., 

Nicor Gas Ex. 2.0, 51:1141-45; Nicor Gas Ex. 2.13.  Consistent with this 2009 data, the net 

income as a percent of revenues of 8.1% achieved by the retail group of companies can be 

compared to the five-year average median net margin, through March of 2010, of fire, marine 

and casualty companies of 10.67% and of insurance companies in general of 5.81%, as reported 

in the Ibbotson Cost of Capital 2010 Yearbook published by Morningstar, Inc.  O’Connor Sur., 

Nicor Gas Ex. 5.0, 29:635-45; Nicor Gas Ex. 5.4.  

Further, Mr. Sackett completely ignores the evidence on pricing of similar products 

offered in the marketplace, which shows that GLCG is priced similarly to those products.  Ros 

Reb., Nicor Gas Ex. 4.0, 16:387-88.  One example is Peoples Gas’ PPP, which appears to have 

pricing consistent with the GLCG.  Id. at 16:389-91.  Peoples Gas’ PPP is currently priced at 

$2.95 per month and covers up to $300 in repair costs.  See Nicor Gas Ex. 4.2.  GLCG covers up 

to $600 in repairs per occurrence and is priced at $4.95 per month.  Ros Reb., Nicor Gas Ex. 4.0, 

17:393-94.  In other words, GLCG provides twice the coverage at less than twice the price.  
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Nicor Gas Ex. 4.2 lists firms that offer similar gas warranty products and shows that lowest price 

found was offered for $23.88 per year by Bay State Gas, significantly higher than the $1.52 per 

year figure inferred in Mr. Sackett’s testimony.  Ros Reb., Nicor Gas Ex. 4.0, 15:360-67, citing 

Sackett Dir., Staff Ex. 2.0, 48:1073-74.  Another similar service is Santanna Energy Service’s 

Gas Line Guard which is priced at $4.95 per month, same as GLCG, allows for up to $1,000 in 

repairs per call, but limits the annual coverage to $3,000.  Id. at 17:395-97.  GLCG has no annual

limit on the amount of coverage provided.  See Nicor Gas Ex. 4.4.  This is market-based 

evidence that GLCG provides value and is priced in a competitive manner.  Ros Reb., Nicor Gas 

Ex. 4.0, 17:398-99.

Finally and importantly, the Commission should not involve itself in the pricing of 

affiliate products like GLCG because there is no need for such regulation given that the services 

can be provided competitively in the marketplace where consumers can choose to consume or 

not consume the services.  Ros Reb., Nicor Gas Ex. 4.0, 8:188-90.  Regulating the price of a 

service is generally reserved for essential utility services that the public requires that cannot be 

provided competitively in the marketplace due to an unusual economic circumstance such as a 

natural monopoly, whereby the technology associated with providing the service does not allow 

cost-effective entry by a second firm.  Id. at 8:190-94.  Regulating the price of competitive 

services would distort competition and result in economic inefficiencies and a loss of consumer 

benefits.  Id. at 8:194-9:196.  

2. Staff Wrongly Claims that GLCG is not Subject to Competitive 
Market Forces

Nicor Gas presented evidence through the testimony of Nicor Gas witness Dr. Agustin 

Ros demonstrating that the GLCG product is competitive because there are other providers of 

similar products, it is provided in a competitive market, and there is no essential or utility service 
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involved in provision of GLCG.  Ros Reb., Nicor Gas Ex. 4.0, 10:220-23.  Dr. Ros is a Vice 

President at NERA Economic Consulting, where he has worked on numerous matters assessing 

competitive conditions in a market, including regulatory and litigated cases dealing with the 

economics and regulation of telecommunications, energy and water utilities.  Id. at 1:5-2:48.  Dr. 

Ros also has published chapters in several books and peer-reviewed articles on regulation and 

competition policy in journals.  Id. at 3:50-57.

According to Dr. Ros, the alternative options that customers have to purchasing GLCG—

and, therefore, the competition that is faced by Nicor Services for the GLCG product—fall into 

two categories.  Ros Reb., Nicor Gas Ex. 4.0, 25:590-93.  The first category is actual competition 

from alternative providers offering a similar product.  Id. at 25:593-94.  Nicor Services 

customers can purchase similar warranty type services from competing providers in the Nicor 

Gas service territory.  See Nicor Gas Ex. 4.4.  These products offer warranty and repair services 

to the customer.  Ros Reb., Nicor Gas Ex. 4.0, 25:596-97.

The second category is competition from the option that customers have to “self-insure” 

against the risk of the loss from gas line repair costs.  Ros Reb., Nicor Gas Ex. 4.0, 25:598-99.  

The vast majority of Nicor Gas customers do not purchase the GLCG product even though they 

face a risk of incurring gas line repair costs in the future.  Id. at 25:599-601.  Instead these 

customers choose to forego purchasing a warranty product and handle the risk in other ways.  Id. 

at 25:601-02.  Nicor Gas has provided empirical evidence that self-insurance competes with 

GLCG in the estimated demand model for GLCG submitted into evidence as Nicor Gas Ex. 7.1.  

Moreover, there is strong, consistent support in the economic literature for the proposition that 

self-insurance can and does compete against market insurance, and this principle has been 

accepted by antitrust agencies.  Ros Sur., Nicor Gas Ex. 7.0, 8:176-9:179. 
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Mr. Sackett nonetheless claims that “there is no significant competitive pressure on 

GLCG’s price.”  Sackett Reb., Staff Ex. 4.0, 19:343-20:345. For support, he points to Nicor 

Services’ market share for GLCG, which he calculates at 99.6%.  Id. at 34:606-07.  However, 

Dr. Ros testified that Mr. Sackett’s 99.6% figure is a vast overestimate because he has defined 

the relevant product market much too narrowly.  Ros Sur., Nicor Gas Ex. 7.0, 6:133-7:135.  

Mr. Sackett’s relevant market definition seems to be limited to bundled warranty and repair 

products for homeowners inside gas lines in the Nicor Gas service territory.  Id. at 7:135-36.  He 

does not use these terms in his testimony, but by calculating market shares based upon only the 

sales of Santanna Energy’s “Gas Line Guard,” Manchester’s “Utility Shield” and Nicor Services’ 

GLCG, his focus is limited to bundled warranty and repair services for the customer’s inside gas 

lines.  Id. at 7:137-40.  Bundled warranty and repair products are products offered by Nicor 

Services, Santanna Energy and Manchester that provide both a warranty/protection service and a 

repair service bundled together.  Id. at 7:141-43.  

Instead, the relevant product market is broader than the one Mr. Sackett has defined and 

the correct market must be taken into account in a competitive analysis.  Ros Sur., Nicor Gas 

Ex. 7.0, 8:163-67.  For example, the relevant product market includes a consumer’s option to 

self-insure, as discussed above.  Id. at 8:168-69.  The relevant market also includes bundled 

warranty and repair products that provide protection for other inside utility lines as well as for 

inside gas lines, which are offered by Manchester, Santanna Energy and Nicor Services.  Id. at 

9:182-87.  A warranty and repair product that includes all inside lines (gas, water, electricity, and 

sewer) is another form of bundling/packaging, this time bundling inside gas, water, electricity 

and sewer lines into a single warranty product.  Id. at 9:183-86.  Inside gas lines also are 

typically included in home warranty/protection products that protect utility lines as well as other 
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home infrastructure (e.g., water heater, heating system, ductwork, electrical system, etc.).  Id. at 

9:187-90.  When these factors are taken into account, Nicor Services has a much lower market 

share than what Mr. Sackett calculates and it does not possess significant market power.  Id. at 

9:192-94.  

The competitive market in which the GLCG product is offered demonstrates its 

legitimacy conclusively in rebuttal to Mr. Effron’s attempt to cast doubt on the legitimacy of 

GLCG by claiming that he “sees no evidence that Nicor Gas customers were at great risk before 

GLCG became available” or that customers “without GLCG are somehow disadvantaged” or that 

customers without access to a similar service are “in any way deprived.”  Effron Dir., AG/CUB 

Ex. 1.0, 16:9-13.  While more than 400,000 customers have chosen to purchase the service in 

Nicor Gas’ service territory, more than 1,500,000 customers have elected to obtain these services 

in other forms as described above, and some customers self-insure against possible gas line 

damage behind the meter. 

3. Staff Wrongly Claims that Nicor Gas Risks Ratepayers Safety by 
Supporting Nicor Services’ Offering of GLCG

Mr. Sackett contends that Nicor Gas risks its ratepayer’s safety by not promoting the 

availability of its own inspection and repair services for customer-owned facilities more 

aggressively instead of supporting GLCG.  Sackett Reb., Staff Ex. 4.0, 30:537-32:581.  The 

evidence shows otherwise.  For example, Nicor Gas presented evidence through the testimony of 

Nicor Gas witness John Erickson demonstrating that GLCG provides a valuable public safety 

service for gas consumers by addressing the serious dangers posed by gas leaks within a home 

due to faulty brass connectors and damage to internal gas piping.  Erickson Reb., Nicor Gas 

Ex. 3.0, 10:253-60.  Mr. Erickson is Vice President of the American Public Gas Association, has 

participated in numerous professional organizations, has held numerous other positions in the 
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natural gas industry, has testified before legislative and administrative panels concerning natural 

gas industry issues, including safety, engineering and operations, and has testified as an expert in 

legal proceedings.  Id. at 1:6, 2:33-6:157.  Nicor Services’ records show that under the GLCG 

program, Nicor Services has replaced more than 20,000 uncoated brass appliance connectors in 

the homes of its customers, performed more than 65,000 other repairs, and inspected another 

11,000 homes.  Id. at 6:173-76.  Repair work and connector replacements are important for the 

safety of customers.  Id. at 6:176-77.  Unremedied, these conditions are very hazardous, as they 

can result in dangerous gas leaks, fires, and explosions that cause death, injury, and property 

damage.  Id. at 6:177-79.  Because GLCG is available to consumers at a modest price, it provides 

a significant incentive for customers to purchase this important service.  Id. at 6:179-7:181.  

Under Illinois law, Nicor Gas does not have a legal duty to:  (1) inspect for or repair gas 

leaks downstream of the gas meter; or (2) inspect for or replace uncoated brass appliance 

connectors.  See Adams v. Northern Illinois Gas Company, 211 Ill. 2d 32, 48, 63 (2004).  In 

Adams, the Illinois Supreme Court recognized “the common law rule that a gas company has no 

duty with respect to a consumer’s gas pipes and fittings, based on the consumer’s responsibility 

for his or her equipment, and the company’s lack of knowledge and control.”  Id. at 63.  As a 

result, customers must arrange for inspection and repair of their appliance connectors and for 

repair of leaks on gas piping downstream of the meter.  Erickson Reb., Nicor Gas Ex. 3.0, 7:186-

87.  Through GLCG, Nicor Services has provided these important repairs and inspections to tens 

of thousands of households.  Id. at 7:188-89.  Based upon his extensive experience in the 

industry, Mr. Erickson testified that such limitations on a gas utility’s legal duty and 

responsibility for repair of customer piping and appliance connectors are customary in the gas 

utility industry.  Id. at 7:189-91.  And there is no dispute here that Nicor Gas fulfils its 
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obligations to maintain the safety of its facilities and to take actions necessary to protect against 

unsafe conditions affecting customers such as gas leaks.  O’Connor Sur., Nicor Gas Ex. 5.0, 

23:510-12.

The foregoing underscores one of the principal reasons for the GLCG product to be 

appropriately sold by an affiliated company and not the utility—the repair work does not apply 

to utility-owned facilities.  Instead, it applies to customer-owned gas piping as to which Nicor 

Gas is not obligated to maintain, inspect or repair.  Id. at 23:513-24:514.  This arrangement 

makes perfect sense because Nicor Gas does not install or have control over those facilities.  Id. 

at 24:514-15.  While Nicor Gas may undertake to inspect or repair customer-owned gas piping at 

the request of a customer, Nicor Gas should not be placed in a position in which it could be held 

responsible generally for the condition of customer-owned gas piping.  Id. at 24:515-18.  Nicor 

Gas does not have any tariff mandating that it provide inspection or repair services to customers.  

Id. at 24:518-19.  On the contrary, Nicor Gas’ filed tariffs contain provisions that make clear the 

very limited nature of Nicor Gas’ duty regarding customer piping and appliance connectors.  

O’Connor Reb., Nicor Gas Ex. 2.0, 30:654-55.  

For Nicor Gas to offer GLCG, the utility would need to assume the risk associated with 

offering what is tantamount to an insurance-type product on customer-owned facilities.  Id. at 

51:1151-53.  This is not a risk that Nicor Gas is required to assume, nor one that ratepayers 

should be liable for.  Id. at 51:1150-52:1157.  It would not be prudent for Nicor Gas, and by 

extension its ratepayers, to assume this insurance-type risk.  It should be noted that nowhere in 

Mr. Sackett’s testimony—or that of other witnesses—is that risk even addressed.  Accordingly, 

Nicor Gas’ exposure to potential liabilities for damages and injuries caused by customer-owned 
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gas pipes and appliances should continue to be limited as they currently are under Nicor Gas’ 

tariffs and Illinois law.

D. The Illinois-American Water Company Decision is Inapplicable

Staff witness Sackett erroneously relies upon the Commission’s decision in Illinois-

American Water Company Docket No. 02-0517 (“IAWC”) to support numerous arguments 

because it purportedly provides “germane guidance for this case.”  Sackett Reb., Staff Ex. 4.0, 

19:338-39, 20:350-66.  See also Sackett Dir., Staff Ex. 2.0, 11:234-13:283, 46:1006-47:1054.    

The IAWC decision is inapplicable to this proceeding.  Of course, its ruling did not 

involve Nicor Gas, its Operating Agreement, or GLCG.  But, the facts and circumstances in that 

case were also very different in key respects from the evidence presented here.  In that docket, an 

affiliate of IAWC wanted to offer an in-home water line protection program for the customer-

owned portion of the water line.  Docket No. 02-0517, Order on Rehearing at 3 (Sept. 16, 2003).  

IAWC sought Commission approval of an affiliate agreement, its affiliate only “anticipate[d]” 

offering the protection program and had not yet rolled it out.  Id.  No evidence was provided to 

the Commission that consumers actually found the service in their interest, nor was it clear that 

the service IAWC was proposing would constitute an insurance product regulated exclusively by 

the Department of Insurance.  

By contrast, here the Commission is considering relatively minor amendments to an 

operating agreement that it has previously determined to be in the public interest and that is 

similar to operating agreements that the Commission has approved for other utilities.  Also, 

contrary to the facts in IAWC, the evidence in this proceeding shows that the GLCG product 

offering has a long and proven track record in the marketplace, having been offered since 1999, 

with a large and satisfied customer base of more than 400,000 customers who have made few 
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complaints about the product.  O’Connor Reb., Nicor Gas Ex. 2.0, 26:568, 40:899-42:937, 

56:1257.  Whereas the Commission determined in IAWC that there was no “substantive evidence 

demonstrating that the [affiliate’s product] is properly priced”, Docket No. 02-0517, Order on 

Rehearing, Sept. 16, 2003 at 16, Nicor Gas has provided strong economic support that the 

pricing of GLCG is completely appropriate.  See, e.g., Ros Reb., Nicor Gas Ex. 4.0, 16:368-

17:410.  Further, Nicor Gas has demonstrated that its affiliate’s offering of GLCG serves an 

important public safety need of addressing the hazards of leaking gas pipes (which are altogether 

different than whatever hazards may be presented by leaking water pipes).  Erickson Reb., Nicor 

Gas Ex. 3.0, 10:253-60.  

Thus, unlike in IAWC, the Commission is not being asked to “simply accept” the utility’s 

assertions that the affiliate’s product is in the public interest.  Docket No. 02-0517, Order on 

Rehearing, Sept. 16, 2003 at 16.  Importantly, in IAWC, the Commission explicitly recognized 

that an appropriate analysis could have been done “justifying the offering of the [affiliate’s 

product] to Illinois rate payers”.  Id.  Here, the Joint Applicants have more than justified the 

offering of the GLCG product to consumers through the submission of substantive evidence.  For 

this, and all the other reasons articulated in this brief, the Joint Applicants request that the 

Commission approve the Proposed Operating Agreement as in the public interest, including, 

specifically, the call center solicitation in support of Nicor Gas’ affiliate’s products.  

As a final matter, to the extent that IAWC was an extension of the Commission’s 

regulatory authority beyond the terms and conditions of the affiliate relationship to the terms and 

conditions of the unregulated service itself—and IAWC need not be so read—the Joint 

Applicants submit that it would be erroneous and unlawful.  There is nothing in the Act granting 
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the Commission jurisdiction to second-guess or regulate the terms of a legal product offered by a 

utility affiliate, especially one regulated by another agency.

IV. CONCLUSION

The Commission should approve the Proposed Operating Agreement, because it meets 

the requirements of Sections 7-101, 7-204 and 7-204A of the Act as fully supported by the 

evidence.  The concerns raised by Staff witness Sackett and AG/CUB witness Effron regarding 

the GLCG warranty product do not bear on the legal sufficiency or propriety of the Proposed 

Operating Agreement and, in all events, are entirely without merit.  
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