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BLUESTAR'S VERIFIED COMBINED REPLY IN  

SUPPORT OF ITS COMPLAINT FOR DECLARATORY RELIEF 
 

Complainant BlueStar Energy Services, Inc., d/b/a BlueStar Energy Solutions 

("BlueStar"), by and through its attorneys and pursuant to 83 Illinois Administrative Code 

200.190, hereby files its Combined Reply to Commonwealth Edison Company d/b/a ComEd's 

("ComEd"), Illinois Commerce Commission Staff's ("Staff"), and Citizen Utility Board's 

("CUB")1 Responses to BlueStar's Complaint for Declaratory Relief2.  In further support thereof, 

BlueStar states as follows: 

INTRODUCTION 

 Respondents all ask the Illinois Commerce Commission ("Commission") to deny 

BlueStar's Petition based on some combination of the following arguments:  (i) ComEd 

reasonably believed Part 453 did not apply to it when it filed its tariffs; (ii) there is no conflict 

between ComEd's tariffs and Part 453; (iii) the cost associated with requiring ComEd to comply 

with existing administrative rules is too great to require ComEd to modify its internal system to 

comply with any order granting the relief BlueStar requests; and (iv) BlueStar waived its right to 

                                                 
1 ComEd, Staff, and CUB are sometimes hereinafter collectively referred to as "Respondents." 
2 BlueStar agrees that the Commission should treat its BlueStar's Complaint for Declaratory Relief in this matter as a 
Petition for Declaratory Ruling, and as such, BlueStar's Complaint is hereinafter referred to as its "Petition". 



bring this matter before the Commission when BlueStar failed to raise these objections during 

ComEd's tariff proceedings (Docket No. 10-0138).3  These arguments all fail. 

 First, this case is exactly the same as Docket No. 09-0460, and the Commission has 

already rejected Respondents' arguments that there is no conflict.  In fact, ComEd's brief even 

acknowledges that it incorporated the same legal arguments put forth by Staff and Ameren in 

Docket No. 09-0460.  Simply put, just as BlueStar stated in Docket No. 09-0460, resolution of 

this matter is simple and straightforward.  The existing rule provides for a 3-day rescission 

window for mass-market internet enrollments with an ARES, whereas ComEd's recently-filed 

tariffs purport to extend that window to five or eighteen days (depending on how one interprets 

the tariff sheets).  Accordingly, the Commission should abide by its recent precedent and reject 

Respondents' arguments that there is no conflict in this case.  

 Second, in Docket No. 09-0460 the Commission also considered, and rejected, the 

argument that the cost associated with a utility amending its internal systems is too great to 

actually require the utility to amend its internal system.  (A copy of the Commission's Order in 

09-0460 is attached hereto as Exhibit 1.)  It bears mentioning that despite similar complaints 

regarding time and expense associated with modifying EDI or DASR processes, subsequent to 

the Commission's Order in 09-0460, Ameren's tariffs and internal  processes were modified 

within fourteen days without incident and to everybody's satisfaction. 

 Third, BlueStar did not "waive" anything.  Neither ComEd nor Staff cites any case, 

opinion, or rule in support of their waiver argument.  Instead, they argue the Commission should 

use its discretionary power to find a waiver.  However, consistent with the Staff's initial position 

                                                 
3 The vast majority of CUB's brief (and to a lesser extent, portions of Staff's and ComEd's briefs) is devoted to 
various policy arguments favoring longer rescission windows.  BlueStar does not address these policy arguments 
because BlueStar has identified a legal problem:  a conflict between an existing Commission- and JCAR- approved 
Rule, and a later-filed tariff.  Respondents' policy arguments are best left for the rulemaking or legislative process. 
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in the ComEd tariff proceedings (Docket No. 10-0138) that any modifications to rescission 

windows should be decided by rulemaking process only, BlueStar objected and opposed the 

proposed ten-day rescission window in the ongoing Part 412 rulemaking.  Staff concedes this 

point in its brief.  (See Corrected Staff Response, at 5.)  Moreover, ComEd's tariff proceedings 

related only to the PORCB program, a program in which BlueStar does not participate.  (See 

Exhibit A to BlueStar's Petition.)  Finally, even assuming Respondents' arguments, the 

commission should decline to apply the waiver rule here because equities balance in favor of 

requiring ComEd to conform its tariff to existing rules to avoid the dichotomy of having different 

rescission windows for different geographic regions of Illinois. 

 Accordingly, BlueStar respectfully asks the Commission to grant its Petition and hold 

that:  (i) nothing in Docket No. 10-0138 or in ComEd's related tariffs conflicts with Part 453.40; 

(ii) the three-day rescission window provided for in Part 453.40 controls as to rescission 

windows for mass-market internet enrollments with a RES; and (iii) RESs not participating in 

PORCB are not subject to the PORCB tariffs approved in Docket No. 10-0138. 

ARGUMENT 

I. The Commission Has Already Decided The Substantive Issues In BlueStar's Favor 
 In An Identical Proceeding Involving Ameren, Docket No. 09-0460.    
 
 Staff and ComEd both argue that there is no conflict for the Commission to resolve.  

These arguments are plainly incorrect, and have already been rejected by the Commission. 

 ComEd's Response devotes significant time attempting to prove its erroneous belief that 

Part 453.40 did not conflict with DASR rescission provisions was reasonable. However, it is the 

legal correctness of ComEd's that is relevant, not the reasonableness of its position.  In any event, 

ComEd's argument rehashes the same three arguments Ameren and Staff put forth in Docket No. 

09-0460:  (i) Part 453.40 applies only to the relationship between the RES and consumer; (ii) 
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ComEd has no way of knowing which DASR originates from an internet enrollment; and (iii) 

Part 453.40 is a minimum, not a maximum, rescission window.  (See ComEd's Response, at 3-5.)  

The Commission rejected these very same arguments in its Order in Docket No. 09-0460, and 

BlueStar stands by, and incorporates herein, its Commission-accepted arguments put forth in 

Docket No. 09-0460. 

 ComEd's inclusion of these arguments is important for the additional reason that it proves 

the tariff provisions BlueStar identifies in its petition are, in fact, "rescission windows."  Indeed, 

CUB's brief is premised entirely on its understanding that BlueStar's Petition opposes ComEd's 

attempt to increase rescission windows in its tariffs.  The fact ComEd, the one who drafted the 

at-issue tariffs, understands that its tariff purports to expand rescission windows for all RES 

belies Staff's argument that the Commission's Order in Docket No. 10-0138 did not establish any 

new rescission periods.   

 In an attempt to circumvent the substantive issues in this matter, Staff would have the 

Commission engage in a semantics debate about the difference between "rescission window" and 

"enrollment window."  However, the tariffs' language and the testimony and briefing filed in 

Docket No. 10-0138 establish without a doubt that ComEd's tariffs attempt to increase the 

rescission windows beyond three days.  Specifically, as outlined in BlueStar's Petition:  (i)  

Sheets 27, 44, and 77.2 purport to expand the rescission window for DASR requests to five days 

(See Exhibit C to BlueStar's Petition); and (ii) Sheets 26, 44, and 76-77.2 purport to expand the 

rescsission window for DASR requests to eighteen days (See Exhibit C to BlueStar's Petition).   

 Moreover, Staff's argument is plainly wrong on the merits.  Regardless of the adjective 

ascribed to the 18 day "window," the point is that a consumer could rescind a DASR by notifying 

ComEd within eighteen days (regardless of how the consumer signed up with the RES), which 
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terminates the consumer's switch to the RES.  Accepting ComEd's position would mean that a 

consumer who rescinds a DASR within three to eighteen days after signing with a RES then 

becomes obligated for double-payment:  to ComEd for utility service, and to the RES for 

penalties associated with rescinding a binding contract.  This circumstance hardly constitutes a 

consumer protection, and is likely why neither ComEd nor CUB take that position in their briefs. 

 In any event, ComEd's testimony in Docket No. 10-0138 proves that BlueStar is correct 

in its understanding that the recently-approved tariffs increase the rescission window beyond 

three days for all consumer switches to a RES.  ComEd's testifying witness, Mr. Robert Garcia, 

stated that ComEd's tariff enables "the establishment of a process for the rescission of switching 

requests" that would allow mass market customers, RESs, or ComEd to "rescind provided that 

ComEd receives notification at least five calendar days before the effective date of the switch."  

(See Exhibit D to BlueStar's Petition, ll. 663-697.)   

 Although the tariffs' language ambiguously identifies which window is the operative 

rescission window, no party disputes that the tariffs at least provide for a five day rescission 

window.  Furthermore, the difference of opinion between ComEd's/CUB's/BlueStar's briefing 

and Staff's briefing establishes, at a minimum, that there is confusion as to whether the 5-day and 

18-day windows are "rescission windows" applicable to all RESs. 

 Finally, it is plainly obvious that ComEd's tariffs at-issue in Docket No. 10-0138 only 

implement PORCB service, and that not all RES utilize/intend to utilize PORCB.  Indeed, the 

Commission's Order in Docket No. 10-0138 is even specifically captioned "Proposal to establish 

Rider PORCB."  (Exhibit A to BlueStar's Petition.)  As such, the provisions contained therein 

should simply not apply to RESs utilizing other tariffs. 

 Accordingly, BlueStar's Petition properly requests a Commission Order, similar to its 
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Order in Docket No. 09-0460, requiring ComEd's tariffs to conform to the existing 3-day 

rescission rule for internet enrollments with a RES and establishing with certainty that ComEd's 

tariffs in Docket No. 10-0138 do not apply to RES, like BlueStar, who do not participate in the 

PORCB program. 

II. The Commission Has Already Decided That The Cost Associated With A Utility  
 Modifying Its System Is Not Reason To Avoid Requiring The Utility Complying  
 With Existing Law.           
 
 Both ComEd and Staff argue that even if the Commission were to find a conflict between 

ComEd's tariffs and Part 453.40, that the Commission should not order ComEd to fix this 

problem because of the cost associated with doing so.  (See ComEd's Response, at 8; Corrected 

Staff's Response, at 6.)  Ameren made the very same argument in its Brief on Exceptions in 

Docket No. 09-0460.  (See Exhibit 2 hereto, at ¶¶ 19, 22.)  The Commission rejected that 

argument in Docket No. 09-460 when it issued its Order requiring Ameren modify its tariffs 

within fourteen days.  (See Exhibit 1.)  The Commission should also reject that argument here. 

 Moreover, the Commission should note that despite this very same argument, Ameren 

was able to modify its tariffs and internal processes with relative ease and to everyone's 

satisfaction within the fourteen day window the Commission provided in its Order.  (See e.g. 

Exhibit 3 hereto.)  Accordingly, the Commission should not avoid requiring ComEd to comply 

with existing law based on some ill-defined cost associated with doing so. 

III. BlueStar Did Not Waive Its Right To File The Instant Action, Or In The 
 Alternative, The Commission Should Overlook Any Such Waiver.    
 
 Respondents argue that BlueStar waived its right to bring the instant action because it 

intervened in Docket No. 10-0138 but did not raise on its own the issue of improper rescission 

windows.  The Commission should reject Respondents' attempts to avoid the merits on a 

technicality for at least two reasons. 
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 First, BlueStar did object to expanding the rescission window applicable to all RESs in 

the Part 412 rulemaking, which is precisely where Staff argued BlueStar should object.  As 

BlueStar states in its Petition: 

Staff initially opposed ComEd’s attempts to extend rescission periods for 
BES, BESH, RDS, RESS, and MSPS Rates. (Exhibit A, p. 7.) 
Specifically, Staff testified that "the issue of rescission periods should be 
first and primarily addressed in a rule that is applicable to the customers of 
both ComEd and AIU." (Exhibit E, ll. 577-579.) Staff further testified that 
any change to the rescission periods should not be accomplished via a 
tariff but should await resolution of the then-pending rulemaking docket 
(Docket No. 09-0592) since such an order  would give preference to a 
tariff over a Rule. Staff specifically pointed to language proposed in the 
rulemaking docket that would require any conflict between rescission 
periods found in JCAR-approved Rules and those found in tariffs be 
resolved in favor of the Rules.3 (Exhibit E, ll. 567-574.) In other words, 
Staff's position was that all conflicts between tariffs and existing Rules 
should be resolved in favor of the Rules. 

 
(See BlueStar's Petition, at ¶ 19.) 

 Staff concedes BlueStar voiced its objections in those proceedings.  (See Corrected Staff 

Response, at 5.)  Indeed, BlueStar specifically considered Staff's position in Docket No. 10-0138 

that the proper forum for resolving rescission windows was the Part 412 rulemaking, and relied 

upon Staff's position in that regard.4  Accordingly, BlueStar properly objected in the proper 

forum for deciding issues related to rescission windows, and has not waived any right to object 

to improper circumvention of those proceedings.   

 Second, BlueStar was not on notice its rights might be impacted by ComEd's PORCB 

tariffs, at issue in Docket No. 10-0138, because BlueStar reasonably believed those tariffs would 

not apply to RESs, like BlueStar, who utilize other tariffs, such as the "single billing option" 

("SBO") provided for by Section 16-118(b) of the Public Utilities Act, 220 ILCS 5/16-118(b).  

For example, the Commission's Order in Docket No. 10-0138 is specifically captioned "Proposal 
                                                 
4 The Proposed First Notice Order in Docket No. 09-0592 and BlueStar's Petition herein were both filed February 
18, 2011. 
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to establish Rider PORCB," wherein the Commission described those proceedings as "tariffs 

implementing UCB and POR services." (Exhibit A to BlueStar's Petition, at 1-2.)  It is a general 

maxim of common law that a person is entitled to assume that others will abide by the law.  See 

e.g. City of Chicago v. Beretta U.S.A. Corp., 213 Ill. 2d 351, 409-410 (2004.)  The Commission's 

Order in Docket No. 09-0460 specifically recognizes that Commission- and JCAR- approved 

rules provide the framework under which tariffs must operate, and that effective tariffs "must" 

conform to such rules.  (See Exhibit A to BlueStar's Petition, at 7.)  Here, even though BlueStar 

intervened, it was entitled to assume that ComEd's tariffs would abide by the law, which requires 

that tariffs conform to rules, and not the other way around.  Accordingly, BlueStar was not on 

notice that ComEd was attempting to alter its rights as a RES utilizing the SBO. 

 Finally, even if the Commission were inclined to accepts Respondents' argument that 

BlueStar was aware that ComEd's tariff was expanding rescission windows but failed to act in 

Docket no. 10-0138, this kind of waiver would result from a discretionary exercise of implied 

powers, and BlueStar respectfully suggests that the balance of equities in this matter outweigh 

enforcing such a technicality.   Indeed, dismissing BlueStar's Petition on waiver grounds will 

result in the disfavored situation of different rules applying to different geographic regions in 

Illinois, as internet enrollments will be subject to different rescission periods in Ameren's 

territory versus in ComEd's territory.   

 Additionally, dismissing BlueStar's petition on waiver grounds will allow ComEd to 

override a Commission- and JCAR- approved rule via its tariff.  BlueStar respectfully suggests 

that the proper course of action is for the Commission to require ComEd to conform its 

operations to existing rules, lest a bad precedent be set for regulatory compliance by future tariff 

filings.  Accordingly, BlueStar requests the Commission grant its Petition and enter an Order 
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granting BlueStar the relief sought therein. 

IV. Conclusion. 
 
 For the foregoing reasons, BlueStar respectfully request that the Commission grant its 

Petition, and enter an Order granting BlueStar the relief sought in its Petition. 

 
 
Alan W. Nicgorski 
SCANDAGLIA & RYAN (FIRM NO. 43575) 
55 E. Monroe, Suite 3440 
Chicago, IL 60603 
(312) 580-2035 (phone) 
(312) 782-3806 (fax) 

Respectfully submitted, 
 
BLUESTAR ENERGY SERVICES, INC. 
 
 
 
_/s/ Alan W. Nicgorski_________________  
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