
 

 Docket No:  10-0562 
 R.O.M.:  05/24/11 
 Deadline:  NA 
 
________________________________________________________________ 
 
TO: The Commission 
 
FROM: Administrative Law Judge D. Ethan Kimbrel  
 
DATE: May 11, 2011 
 
SUBJECT: Northern Illinois Gas Company  
 
 Application pursuant to Section 8-104 and Section 9-201 of 

the Illinois Public Utilities Act for consent to and approval of an 
Energy Efficiency Plan and approval of Rider 30, Energy 
Efficiency Plan Cost Recovery and Related changes to Nicor 
Gas’ tariffs.   

 
 Administrative Law Judge’s Proposed Order.   
________________________________________________________________ 
 

On September 29, 2010, Northern Illinois Gas Company, d/b/a Nicor Company 
(“Nicor” or the “Company”), filed with the Illinois Commerce Commission (“Commission”) 
pursuant to Section 8-104 of the Public Utilities Act (“PUA” or “Act”), 220 ILCS 5/8-104, 
its Petition and Direct Testimony relating to Nicor’s proposed Energy Efficiency Plan 
(“EEP”).  Pursuant to notice given in accordance with the law and the rules and 
regulations of the Commission, this matter was heard by a duly authorized 
Administrative Law Judge (“ALJ”) at the offices of the Commission in Chicago, Illinois.  
A status hearing was held on October 27, 2010.  An evidentiary hearing was held on 
December 14, 2010.  At the conclusion of the hearing, the record was marked “Heard 
and Taken.”  The Proposed Order was issued on January 14, 2011.  Briefs on 
Exception were due to be filed on January 31, 2011 but were extended to and filed on 
February 2, 2011.  Due to an agreement amongst the parties, no Reply Briefs on 
Exception were filed.   

In order to align the decision in this docket with the North Shore Gas Company 
and The Peoples Gas Light and Coke Company EEP docket (10-0564), the Ameren 
Illinois Utilities gas and electric EEP docket (10-0568) and the Commonwealth Edison 
Company electric EEP docket (10-0570), the post exceptions proposed order in this 
matter was held while the ALJs in dockets 10-0568 and 10-0570 addressed the 
petitions for rehearing filed by the parties in their respective dockets.  On April 11, 2011, 
the ALJ in docket 10-0570 issued her proposed order on rehearing with Briefs on 
Exceptions due to be filed on April 18, 2011 and Reply Briefs on Exceptions due April 
22, 2011.  Staff and the Company filed Briefs on Exceptions.  No Reply Briefs were 
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filed.  On April 15, 2011, the ALJ in docket 10-0568 issued his proposed order on 
rehearing with Briefs on Exceptions due to be filed on May 5, 2011 and Reply Briefs on 
Exceptions due May 12, 2011.   

 
Please note that although there is no statutory deadline for this case, the Section 

8-104 mandated programs begin on June 1, 2011.  For that reason, I anticipate that this 
matter will be placed on the Commission’s agenda for its May 24, 2011 meeting.   

This docket involves Section 8-104 which sets requirements for gas utilities like 
Nicor.  Such utilities must “implement cost-effective energy efficiency measures to meet 
at least the following natural gas savings requirements . . . by meeting the annual 
incremental savings goal in the applicable year or by showing that total savings . . . 
were equal to the sum of each annual incremental savings requirement . . . .”  220 ILCS 
5/8-104(c).  For the Energy Efficiency Plan, these goals are:  a 0.2% increase by May 
31, 2012 for PY1; an additional increase of 0.4%, for a total savings of 0.6% required for 
PY2, and an additional increase of 0.6%, for a total savings of 1.2% required for PY3.  
220 ILCS 5/8-104(c).  The gas savings goals are subject to a statutory spending limit, 
and utilities must “limit the amount of energy efficiency implemented in any 3-year 
reporting period . . . by an amount necessary to limit the estimated average increase in 
the amounts paid by retail customers in connection with natural gas service to no more 
than 2% in the applicable 3-year reporting period.”  220 ILCS 5/8-104(d).   

In addition, utilities must use 75% of the available funding and allocate the 
remaining 25% to the DCEO, which must achieve no less than 20% of the natural gas 
savings requirements.  220 ILCS 5/8-104(e).  A minimum of 10% of the gas portfolio 
must also “be procured from local government, municipal corporations, school districts, 
and community college districts.”  220 ILCS 5/8-104(e).   

In accordance with the statute, utilities must: 

*   *   * 
(2) Present specific proposals to implement new building and appliance 

standards that have been placed into effect.   
 
(3) Present estimates of the total amount paid for gas service expressed on a per 

therm basis associated with the proposed portfolio of measures designed to meet the 
requirements that are identified in subsection (c) of this Section, as modified by 
subsection (d) of this Section.   

 
(4) Coordinate with the DCEO to present a portfolio of energy efficiency 

measures proportionate to the share of total annual utility revenues in Illinois from 
households at or below 150% of the poverty level.  Such programs shall be targeted to 
households with incomes at or below 80% of area median income.   

 
(5) Demonstrate that its overall portfolio of energy efficiency measures, not 

including programs covered by item (4) . . . are cost-effective using the [Total Resource 
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Cost (“TRC”)] test and represent a diverse cross section of opportunities for customers 
of all rate classes to participate in the programs.   

 
*   *   * 
 
(7) Include a proposed cost recovery tariff mechanism to fund the proposed 

energy efficiency measures and to ensure the recovery of the prudently and reasonably 
incurred costs of Commission-approved programs.   

 
(8) Provide for quarterly status reports tracking implementation of and 

expenditures for the utility’s portfolio of measures and DCEO’s portfolio of measures, an 
annual independent review, and a full independent evaluation of the 3-year results of 
the performance and the cost-effectiveness of the utility’s and DCEO’s portfolios of 
measures and broader net program impacts and, to the extent practical, for adjustment 
of the measures on a going forward basis as a result of the evaluations.  The resources 
dedicated to evaluation shall not exceed 3% of portfolio resources in any given 3-year 
period.   
 
220 ILCS 5/8-104(f)(2)-(8).   
 

The Order finds that the Petition filed by Nicor requesting approval of its Energy 
Efficiency Plan and proposed Riders 29 and 30 is conditionally approved, subject to 
Nicor filing a compliance filing that incorporates and is consistent with the findings and 
conclusions of the Order.   

 
Below is a brief discussion of the significant issues.   

I. NICOR’S ENERGY EFFICIENCY PLAN (3-15) 

Natural Gas Savings Goals 

The Order agrees with Staff that Nicor’s exclusion of gas purchased by 
transportation customers is improper.  The Order directs Nicor to include gas purchased 
by transportation carriers in its calculations of gas savings goals.   

Natural Gas Plan Spending Limit 

The Order also finds, as do both Staff and the Company, that the computation of 
the natural gas plan spending limit should start with a definition of “amounts paid by 
retail customers in connection with natural gas service” that excludes amounts paid by 
large customers to non-certified alternative gas suppliers.  The parties disagree, 
however, as to whether the gas purchased by Nicor's large transportation customers 
should be included in the calculations.  Nicor excludes those customers, believing that 
the statute requires them to only consider gas delivered to retail customers, and that 
since Nicor does not sell gas to those transportation customers, they should not be 
included in the calculation.  Staff and the AG both disagree with Nicor's reasoning, and 
argue that only those transportation customers who satisfy the requirements of Section 
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8-104(m) should be excluded from the calculation.  According to the AG, the exclusion 
of those eligible transportation customers results in Nicor underestimating the 
appropriate gas savings goals by about 45%.  The Order agrees with Staff that it was 
proper for Nicor to exclude the dollars paid to alternative gas suppliers by Nicor's large 
transportation customer from the computation of its gas spending limit, but it was 
incorrect for Nicor to exclude the volumes of gas purchases by those same 
transportation customers from the computation of its savings goals.  The Order finds 
that the savings goals endorsed by Staff are adopted for this proceeding.  The Order 
further directs Nicor to include in its compliance filing, a gas savings plan that 
encompasses the gas spending limit and results in the gas savings espoused by Staff.   

Exclusion of Transportation Customer Usage 

The Order agrees with Staff’s view of the 2% rate cap in the three year reporting 
period and finds that the Company’s proposed budget should be increased by 20%.  
Nicor argues that its determination of the therm goals over the 3-year reporting period is 
in compliance with Section 8-104(c) of the Act and should be accepted by the 
Commission.  The Order disagrees that therms delivered to transportation customers 
should be excluded from the calculation of the natural gas savings goals.  Nicor based 
the calculation on the number of therms delivered to only its bundled retail customers 
and to those customers who have signed up for the Customer Select program, a 
minority of Nicor’s gas deliveries to end use customers purchasing commodity from a 
third party.  The Order finds that Nicor’s Plan fails to include a significant portion of 
transportation gas delivered to end use customers for purposes of calculating savings 
goals, in direct contradiction of the directive in Section 8-104(c) to implement energy 
efficiency measures to meet the savings requirements, “which shall be based upon the 
total amount of gas delivered to retail customers, other than the customers described in 
subsection (m) of this Section”.  220 ILCS 5/8-104(c).   

II. EVALUATION, MEASUREMENT & VERIFICATION (16-29) 

The Order agrees with Staff that Nicor should provide language in the contracts 
of the independent evaluators so that the Commission can: (1) terminate the contracts if 
it determined the evaluators were not acting independently; and (2) prevent the utilities 
from terminating the contracts without Commission approval.  These provisions were 
included in the contracts of the utilities in ICC Dockets 07-0539 and 07-0540 to ensure 
that the evaluators were truly independent from the utilities.   

The Order provides that Nicor is to permit its independent evaluators to 
determine the timing of evaluations.   

The Order also agrees with Staff’s suggestion that in order to use the results of 
evaluations for Nicor’s second triennial plan, the Company should provide contract 
language that requires at least one impact evaluation of all programs to be completed 
no later than 60 days prior to October 1, 2013, the date that the Company is required to 
file its second triennial plan.   
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Staff seeks clarification of Section 8-104(f)(8) of the gas energy efficiency law 
which states that: “resources dedicated to evaluations shall not exceed 3% of portfolio 
resources in any given 3-year period.”  Staff is unclear as to whether this limit applies to 
the budget of the independent evaluators or to all costs related to evaluations, including 
the wages for the time that Nicor employees and the program implementers contracted 
by Nicor devote to collecting materials used for evaluations.  The Order finds that this 
limit applies to the budget of the independent evaluators.   

The Order directs Nicor to collaborate with the natural gas Stakeholder Advisory 
Group (“SAG”) and evaluation contractors to develop an Evaluation, Measurement and 
Verification (“EM&V”) planning process that makes the most of the limited funds 
available by combining evaluation efforts wherever possible and appropriate across any 
combinations of gas and electric utility jurisdictions where programs are similar or jointly 
offered.  The SAG’s responsibilities should include establishing agreed-upon 
performance metrics for measuring portfolio and program performance.  The Order also 
recommends the independent evaluator assigned to Nicor work with the natural gas 
SAG to develop Experimental Design guidelines and ensure transparent and consistent 
methods for determining electricity and natural gas savings.  The evaluator should 
maintain a master database of participation, billing, and control group data in order to 
ensure savings are verified in an independent and timely manner.  The costs involved 
with exporting the appropriate data to the independent evaluator must be controlled by 
Nicor so that the costs do not exceed the 3% EM&V threshold as required in Section 8-
104 of the PUA.  Nicor should provide information on the Experimental Design 
methodology to its evaluator for the Company’s behavior change pilot program and 
other programs, as appropriate.   

 
The Order supports recent Commission adoption of the AG-proposed Net-to-

Gross (“NTG”) framework.  In dockets 10-0568 and 10-0570, the Companies were 
ordered to adopt the NTG framework that was established in the SAG, as proposed by 
AG witness Mosenthal in his Direct testimony in this docket.  Ameren and ComEd are to 
work together and with other Illinois utilities to develop a statewide Technical Reference 
Manual (“TRM”) in the future.  (ICC Docket 10-0568 Final Order at 70; ICC Docket 10-
0570 Final Order at 59-60).  Consistent with those Orders, this Order requires Nicor to 
participate in the statewide TRM development.  The Order also recommends that the 
newly-created natural gas SAG participate in developing a statewide TRM.   

 
III. PROGRAM ISSUES (30-44) 

The Order finds that Nicor shall participate in a Stakeholder Advisory Group 
process as a separate gas efficiency program SAG so that consumer and 
environmental stakeholders can share their expertise and collaborate with the Company 
issues relating to the utilities’ energy efficiency programs.  The gas SAG should be 
structured to facilitate coordination with the electric SAG already in existence.   

The Order finds in regards to flexibility, Nicor should follow the established 
criteria found in ComEd’s Plan in Docket 10-0570 by which the utility would inform the 
SAG if it intended to significantly modify the plan.  Nicor should fully discuss with the 
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SAG prior to initiating the change, any shift in the budget that results in a 20% or greater 
change to any program’s budget, or that eliminates or adds a program.  Further, Nicor 
shall not shift more than 10% of spending between residential and C&I sectors without 
Commission approval; and Nicor shall not modify its plans such that it no longer meets 
the statutory requirements for allocations to the low income and state and local 
government markets.   

The Order also holds that Nicor should use an open bidding process for its 
behavior change program to ensure that the Company is able to offer the most cost-
effective behavior energy savings program available.  Second, the Company’s RFP 
should be explicit that implementation vendors will be required to promote other plan 
measures, and collaborate with ComEd in this program.  The Order further finds that 
Nicor should collaborate with ComEd, who is offering a similar behavior change 
program.  These recommendations are consistent with the Commission’s Order docket 
10-0568.   

 
The Order further states that Nicor and ComEd shall work together to effectively 

design a single set of integrated programs that will ensure that these custom programs: 
(1) involve a whole building assessment so that the customer is made aware of all cost-
effective efficiency opportunities; (2) provide customers with a single point of contact; 
and (3) ensure ComEd’s implementation staff are apprised of the electric savings 
opportunities and vice versa, while providing service to a customer that leverages both 
utilities’ offerings, and not just indicate the existence of the other utility’s program.   

 
While the Order does not strictly cap Nicor’s administrative costs, the Order does 

encourage the parties to use the SAG process to address this issue as well as that of 
Nicor’s marketing costs.  Nicor shall report annually on administrative and marketing 
costs for each of its residential and business programs, and make the report available to 
SAG members for review.  However, the Order declines to extend spending limits to 
categories of costs not set by the Act, including, in particular, Nicor’s administrative and 
marketing costs.   

 
The Order agrees with CUB that Nicor modify its definition of “administrative 

costs” and accept the definition that Ameren presented in its energy efficiency and 
demand response Plan.  In response to CUB Data Request 2.03 in Docket No. 10-0568, 
Ameren defines “administrative costs” as costs “associated with labor, time, materials 
and other direct costs necessary to manage the overall portfolio.”  This definition should 
be made clearer by adding the phrase “internal to the utility” at the end of the definition.   

 
The Order finds that the sensitivity analysis be used to determine how sensitive 

the TRC test ratio for measures and programs was to assumptions about carbon prices.  
The sensitivity analysis approach shall be incorporated into the determination of 
whether measures or programs are cost-effective.  Further, water savings should be 
included in the TRC test where applicable and the application of the cost of carbon by 
Nicor should consider a range of scenarios including delaying any cost of carbon in the 
test for three years.   
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Nicor has proposed a Behavioral Energy Savings Pilot, in which it estimates the 
participation of 75,000 customers.  CUB and ELPC express concerns with Nicor’s 
proposal, which the Commission rejects as premature.  The Order finds that review of 
the record indicates that, while not yet fully developed, the pilot has the potential to 
assist Nicor in meeting the energy efficiency goals.  The Order states that Nicor has 
made a reasonable proposal and therefore approves Nicor’s pilot as proposed in the 
EEP.   

IV. PROPOSED RIDER 30, ENERGY EFFICIENCY PLAN COST RECOVERY (45-
48) 

Beginning June 1, 2011, Nicor has proposed to recover costs from three rate 
groups: Residential (Rate 1); Small Non-residential (Rates 4, 5, 74 and 75); and Large 
Non-residential (Rates 6, 7, 17, 19, 76 and 77).  Nicor proposes a separate cost 
recovery charge for each of the three rate groups.  Staff agrees with Nicor’s proposal.  
The only party to object is the AG, but the Order finds the AG’s concerns are without 
merit.  The Order holds that Nicor’s Rider 30, as filed and revised in this proceeding, is 
reasonable, consistent with the statutory requirements and it is hereby approved.   

Staff believes that the recovery of incentive compensation costs should be 
excluded from Rider 30.  Nicor objects to Staff's proposal.  The Order finds that the 
Commission need not, and should not, make any findings regarding this issue in this 
proceeding.   

 
V. DCEO PLAN (49-63) 

The Order rejects DCEO’s argument that the Commission has limited authority 
over DCEO’s portion of the Plan.  It is clear from the language of the statute that the 
Commission was given authority to review the entirety of Nicor’s Plan, including the 
DCEO portion, and to approve the Riders to collect the funds to pay for these plans.  All 
energy efficiency measures must be approved by the Commission, regardless of 
whether they are implemented by the utility or the DCEO.   

Further, the Order agrees with Staff that Nicor’s ramped budget is appropriate 
and, therefore, rejects DCEO’s proposed flat budget.  Nicor is required to collect the 
relevant funding through its tariffs.   

Lost Opportunities 

The Order does not adopt Staff’s recommendation regarding lost opportunities.  
DCEO’s method is in compliance with the statute.   

 
Building Energy Code Compliance 
 
The Order disagrees with Staff’s reading of the statute and finds that the Building 

Energy Code Enforcement Program that DCEO proposes adds incremental energy 
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savings as required by 5/8-103(b) or 5/8-104(c) of the PUA and should be paid for 
through ratepayer funding.   

 
Federal Facilities 
 
Similar to the last issue, the Order rejects Staff’s position.   
 
Varied Public Sector Programs 
 
DCEO’s proposal to offer statewide programs is reasonable.  Accordingly, no 

change to this portion of DCEO’s plan is ordered.   
 
Evaluation, Measurement and Verification 
 
The Order sees merit in DCEO’s plan and believes that DCEO and Nicor's 

programs are sufficiently different to warrant separate evaluation.  The Commission is 
cognizant of Staff’s concerns regarding the independence of the evaluation and 
because the Commission has authority over this particular issue, the Order adopts 
Staff’s recommendation to include language to ensure the independence of the 
evaluator, similar to that adopted in Docket No. 07-0539.   

 
VI. MODIFICATIONS TO RIDER 29, ENERGY EFFICIENCY PLAN (63-64) 

Nicor proposes to make two changes to its existing Rider 29, Energy Efficiency 
Plan, so that it ends when the Section 8-104 mandated programs begin on June 1, 
2011.  First, Nicor proposes to change the date of the filing of the final reconciliation 
from no later than September 30, 2013 to no later than September 30, 2011.  Since the 
new Rider 30 is proposed to go into effect as of June 1, 2011, existing Rider 29 would 
end as of June 30, 2011 and, thus, the final reconciliation would be filed by September 
30, 2011.  Second, Nicor proposes to eliminate Rider 29’s provision for a Carry-Over of 
funds recovered in a given plan year but not spent because, with Rider 30 budgets 
exceeding $13 million for the 2011 to 2012 plan period, there is no need for the carry 
over percentage criteria beyond June 30, 2012.   

The Order approves Nicor’s proposed modifications to Rider 29 and also directs 
Nicor and Staff to work together to determine the more appropriate method for 
allocating any reconciliations balance once the magnitude of the balance is determined.   

VII. OTHER ISSUES (65-66) 

Plan Development Costs 

Nicor states that it contracted with a management consulting firm, Bass and 
Company (now CSC) (“Bass”) to help develop the overall strategy, plan, and business 
processes as well as high level requirements for the information systems necessary to 
support the Company’s energy efficiency efforts.  The AG reiterates its argument that 
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the costs of developing Nicor’s EEP—i.e., the costs for the contract with Nicor’s 
consultant—were high and should be reviewed by the Commission in more detail.   

The Order concludes that Nicor’s plan development costs were reasonable.   

 

 


