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MEMORANDUM__________________________________________________ 
 

TO:    The Commission 
 

FROM: Glennon Dolan, Claudia E. Sainsot and Sonya Teague, 
Administrative Law Judges 

 

DATE:   April 26, 2011 
 

SUBJECT:  Commonwealth Edison Company (ComEd), Proposed 
General Increase in rates (tariffs filed June 1, 2010) 

 
Post-Exceptions Proposed Order  
 

RECOMMENDATION: Enter the attached Post-Exceptions Order. 
 

 

 This Order is being resubmitted to the Commission from the May 18, 

2011 Agenda without any changes. 

 

Background 
 

On April 8, 2011, the Administrative Law Judges’ Proposed Order (“the 
ALJPO”) was issued.  On April 11, 2011, Briefs on Exception were filed by 
ComEd, the Illinois Attorney General (the “AG”), the Citizens Utility Board 
(“CUB”), the City of Chicago, the CTA, Metra, the Illinois Industrial Energy 
Consumers (the “IIEC”), the Coalition to Request Equitable Allocation of Costs 
Together (“REACT”), Kroger, Inc., Dominion Retail, Inc., the Commercial Group, 
the Natural Resources Defense Council (the “NRDC”) and the Environmental 
Law and Policy Center (“the ELPC”).  Reply Briefs on Exception were filed by 
these entities on April 18, 2011.   

 
Except as is set forth below, there were no material changes to the 

ALJPO.  Corrections were made to typographical, grammatical and mathematical 
errors, but, the ultimate conclusions in all of the issues remain the same.  What 
is set forth below concerns additional arguments made in Briefs on Exceptions, 
or additional reasoning regarding particular issues.   
 

Rate Case Expense  
 

While the ultimate conclusions (there are several rate case expense 
issues) remain the same, language was added to clarify the need for a 
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rulemaking regarding rate case expense.  Rate case expense is the body of 
expenses spent on attorneys and expert witnesses and related fees.  The law 
regarding rate case expense recently changed.  It now provides that:  

 

Consideration of attorney and expert compensation as an 

expense.  

The Commission shall specifically assess the justness and 
reasonableness of any amount expended by a public utility to 
compensate attorneys or technical experts to prepare and litigate a 
general rate case filing. This issue shall be expressly addressed in 
the Commission's final order.  

(220 ILCS 5/9-229).  Before enactment of this statute, there were no specific 
statutory or regulatory requirements regarding rate case expense.  Staff and 
ComEd contended that enactment of this statute changes little.  According to 
Staff and ComEd, before enactment of this statute, Section 9-101 applied to rate 
case expense.  Section 9-101 is a very general statute; it provides that: 

All rates or other charges made, demanded or 
received by any product or commodity furnished or to 
be furnished or for any service rendered or to be 
rendered shall be just and reasonable.  Every unjust 
or unreasonable charge made, demanded or received 
for such product or commodity or service is hereby 
prohibited and declared unlawful.  All rules and 
regulations made by a utility affecting or pertaining to 
its charges to the public shall be just and reasonable.    

(220 ILCS 5/9-101).  Clearly, Section 9-229 requires this Commission to make a 
specific assessment regarding rate case expense.  This was not required before 
enactment of Section 9-229.  Additionally, Staff’s and ComEd’s argument 
renders the language in Section 9-229 to be meaningless.  Such construction 
ignores the well-established body of law that requires a trier of fact to construe a 
statute in a manner that does not render the language therein to be 
meaningless.  (A discussion of that body of law is on p. 90 of the Order).   
Indeed, pursuant to the Staff/ComEd construction of Section 9-229, its recent 
enactment would have been a waste of time on the part of the General 
Assembly.   

 While Staff cited Commission cases that approved rate case expense 
subsequently to enactment of Section 9-229, those cases do not construe the 
meaning of the statute.  Additionally, Staff cited these cases only to support its 
argument that, in the past, this Commission has not found a need for a 
rulemaking.  (See, Staff Brief on Exceptions at 30-31).   

It should be noted that of the $5.5 million in rate case expense for 
attorney’s fees, most of the attorneys (except the law firm of Sidley & Austin) had 
flat fee contracts, pursuant to which, they were paid an agreed-upon sum, no 
matter how much or how little they worked.  Therefore, with regard to the legal 
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fees, for the most part, there is no evidence as to what the attorneys did to earn 
$5.5 million, which will be passed on to ratepayers when it is included in rates.  
Also, for some non-lawyer entities, (like the “Chicago Partners”) there really was 
no evidence as to the type of services (e.g., accounting) that were performed, let 
alone what services these entities performed, or how long, or when the services 
were performed.    

 
In this case, even though Section 9-229 clearly states that rate case 

expense can only be recovered for the rate case at hand, ComEd included fees 
that relate to the Alt. Reg. docket, which is an entirely different case.  (See, pp. 
92-97 of the Order).  Regarding the attorney’s fees for the Alt. Reg. docket, the 
AG cited the well-established body of law regarding the evidentiary 
establishment of attorney’s fees and expert witness fees when an attorney is 
statutorily allowed to these fees after filing a fee petition.  This body of law 
provides a flexible methodology for establishing what a reasonable hourly rate is 
for an attorney, and also for an expert witness.  It also provides guidelines 
regarding documenting the nature of the work performed.  This body of law is 
quite useful when determining the reasonableness of attorney’s and expert 
witnesses’ fees.  It is widely-used in the state and federal courts, and in some 
other administrative agencies.  It also has been in existence for decades.   

 
CUB, the AG and Staff all argued in their posttrial briefs that the lack of 

documentation here regarding rate case expense does not meet basic 
evidentiary standard.  Accordingly, the ALJPO found that the evidence was 
lacking regarding some of the rate case expense items.  The ALJPO also found 
that the prudent course of action would be to open a rulemaking docket and 
explore how attorney’s fees and expert witness fees are treated in the body of 
law that the AG cited regarding fee petitions in its posttrial briefs regarding the 
fees included here that concern the Alt. Reg. matter.   

 
However, the AG, Staff and CUB all argued that a rulemaking regarding 

rate case expense is not necessary, even though they all argued that the 
evidence presented on this issue is severely deficient.  They contended that rate 
case expense is very fact-specific, and the case law cited in the ALJPO would 
not be specific enough.  Apparently, they are satisfied with lack of evidence 
supporting what is included in rate case expense regarding such items as what 
services were performed, why the services were performed and for how long.  
(See, e.g., Tr. 1922-1952).  In essence, the AG argued that the body of law that 
it cited regarding the Alt. Reg. docket is inapplicable to other rate case expense 
issues.   

 
In fact, the body of case law regarding fee petitions cited in the ALJPO 

and additionally in the Post-Exceptions Order is very fact-specific.  It only 
concerns how the fees in question are proven.  This body of case law is also 
widely-used in a variety of contexts from cases that are very simple (e.g., 
F.O.I.A. matters) to very complex matters (e.g., class action civil rights matters 
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brought pursuant to 42 U.S.C. Sec. 1883).  This argument does not address 
what is actually contained in that body of law.  

 
It is also clear that there is a lack of knowledge regarding what is involved 

in proving or disproving rate case expense.  For example, the testimony of Drs. 
Hewings and Andrade was admitted into evidence without objection.  Yet, Staff, 
the AG and CUB later argued that the fees for these two witnesses should be 
excluded because it is irrelevant.  (See, the discussion on pp. 75-76 of the 
Order).  However, it is elemental that, if evidence is irrelevant, the time to make 
that argument is when counsel is attempting to admit that evidence. Also, often, 
the determinations were made by accountants regarding these fees.  (See, e.g., 
Tr. 1922-1952; pp. 84-87 of the attached Order).  Yet, an accountant does not 
know what services an attorney actually performs, or what an attorney should or 
should not be doing in performance of his/her duties as an attorney.   

 
The AG and CUB suggest that what is required of a utility on an 

evidentiary basis regarding rate case expense can be established through 
Commission precedent.  This argument overlooks the fact that currently, many 
utilities are filing rate cases every two years (approximately).  Developing a 
Commission-based body of case law, however, will probably take decades.  A 
rulemaking, no matter how complicated, would take a much shorter period of 
time.    

$8.5 million is the amount of rate case expense here.  It is a lot of money 
to ask ratepayers to pay without some evidentiary methodology for establishing 
the reasonableness of the services performed, as well as that services were 
actually performed.  While Staff, CUB and the AG all argue that the evidence in 
this docket regarding rate case expense was deficient, they offer no meaningful 
solution to this issue, thus opening the door to the possibility that utilities in the 
future will seek rate case expense with inadequate evidence. While the ALJPO 
and the Order before you conclude that the rulemaking should only consider the 
body of case law regarding fee petitions, some standards should be 
implemented in this regard.  Ratepayers deserve such documentation and 
utilities deserve to have the certainty that comes with having an established 
methodology.  

 

Cash Working Capital 

 
Staff pointed out on Exceptions that this section needed to be corrected to 

reflect disallowance of certain perquisites and awards. There was no objection to 
the corrections proposed by Staff. These adjustments were made to show the 
applicable inputs from the final revenue requirements to the CWC figures and 
the final number are reflected in Appendix A attached to this order. 
 

Staff and the AG pointed out on Exceptions that the calculation of CWC 
approved for ComEd is greater than the amount requested in the Company’s 
Surrebuttal testimony.  The Order adopted the methodology incorporated by 
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Staff and used by the Commission in other cases.  The Company’s methodology 
forced revenues to equal expenses as reflected on ComEd’s Ex. 55.1, Schedule 
B-8, page 1, line 46, column (H), January 3, 2011 Revised. This method is 
different from the one used by Staff and adopted in the Order, thus leading to a 
greater amount of cash working capital. 
 
 
GD/CS/ST:fs 


