
STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 

Illinois Commerce Commission   : 
 On Its Own Motion    : 
       : 
  v.     : 
       : 
Commonwealth Edison Company,  : 
       : 
       :   11-0434 
   Respondent    : 
       : 
Investigation of Rate GAP pursuant  : 
to Section 9-250 of the Public Utilities Act. : 
 

 
ORDER INITIATING INVESTIGATION 

 
By the Commission: 

 
 The Commission has received a Staff Report (“Staff Report”) dated May 2011. 
The Staff Report recites that on March 3, 2011, Commonwealth Edison Company 
(ComEd or Company) filed with the Illinois Commerce Commission (Commission) the 
following proposed rate sheets: 
 

Ill. C. C. No. 10 
 Original Sheet No. 406 
 Original Sheet No. 407 
 Original Sheet No. 408 
 Original Sheet No. 409 
 Original Sheet No. 410 
 Original Sheet No. 411. 

 
 Pursuant to Section 9-201 of the Public Utilities Act (PUA), these proposed rates 
took effect April 17, 2011, creating ComEd’s Rate GAP, Government Aggregation 
Protocols (Rate GAP). By its terms, the purpose of Rate GAP is 
 

to define the circumstances when and the terms and conditions under 
which the Company provides retail customer data to a Government 
Authority in order for such Government Authority to aggregate retail 
customer electric power and energy requirements in accordance with 
Section 1-92 of the Illinois Power Agency Act (IPA Act). 

  
 [Commonwealth Edison Company; Ill. C. C. No.10, Original Sheet No. 406] 
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 Section 1-92 of the IPA Act (20 ILCS 3855/1-92) allows the corporate authorities 
of a municipality or county board of a county to adopt an ordinance to aggregate 
residential and small commercial electrical loads within the municipality or county.  If the 
corporate authorities or county board seek to operate municipal aggregation as an opt-
out program, the corporate authorities or county board must submit a referendum to 
voters to determine whether or not the municipal aggregation should operate as an opt-
out program.  If the referendum passes, the corporate authorities or county board may 
implement an opt-out program, but if the referendum fails, the corporate authorities or 
county board may implement an opt-in program for its residential and small commercial 
customers.  
 
    The Staff Report states that during the 45-day period between ComEd’s filing of 
Rate GAP and its effective date, the Commission received a number of comments 
concerning the proposed filing. Comments opposing the filing, submitted by a 
representative of an association composed of competitive retail suppliers of electricity, 
raised several issues. 
 
 One issue relates to the construction to be given the term “small commercial 
retail customer” in Section 1-92 of the Illinois Power Agency Act. The Staff Report notes 
that Rate GAP effectively defines “small commercial retail customer” as including a 
broader set of customers than would be covered under the definition of the same term 
in the PUA. While the PUA Section 16-102 definition of “small commercial retail 
customer” is limited to those customers consuming 15,000 kilowatt hours of electricity 
annually, Rate GAP deems an entity to be included within the municipal aggregation 
program for small commercial retail customers if they are included either within 
ComEd’s Watt-Hour Delivery Class, or within its Small Load Delivery Class. 
 
 The Staff Report explains that ComEd’s Watt-Hour Delivery Class includes those 
nonresidential customers which either have no meter or have only a watt-hour meter 
(and which, according to ComEd tariff, generally use “less than 2,000 kWhs during a 
monthly billing period” (Commonwealth Edison Company, ILL.C.C. No. 10, Original 
Sheet 136)). It is likely, according to the Staff Report, that a significant percentage of 
such customers would have annual usage between 15,000 kilowatt hours and 24,000 
kilowatt hours. ComEd’s Small Load Delivery Class includes customers the peak 
demand of which did not exceed 100 kilowatts in the twelve most recent months; a 
significant portion of these customers are likely to use more than 15,000 kilowatt hours 
annually. 
 
 The IPA Act does not contain a definition of “small commercial retail customer,” 
but Staff believes a substantial question exists as to whether Rate GAP applies to the 
appropriate subset of ComEd’s commercial customers. 
 
 A second issue derives from the concern that Rate GAP does not appropriately 
limit the universe of customers whose information ComEd will provide to local 
governments operating aggregation programs. According to Staff, it is argued that this 
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could result in contractual disputes, slamming complaints, and customer service issues 
if customers of retail electric suppliers are inappropriately switched.  
 
 A third set of issues revolves around whether Rate GAP provides sufficient 
protections and safeguards in terms of the persons who may gain access to customer 
information as a result of municipal aggregation, given the transfers of customer-specific 
information inherent in municipal aggregation under Section 1-92 of the IPA Act and 
under Rate GAP. Comments Staff received while Rate GAP was pending expressed 
widely divergent views concerning what information should be made available to whom. 
 
 The Staff Report notes that Section 9-250 of the Public Utilities Act empowers 
the Commission, after a hearing on its own motion, to determine whether any rate of a 
public utility is unjust, unreasonable, discriminatory or preferential, or in any way in 
violation of any provisions of law. Following such a hearing, the Commission may 
establish new rates in lieu thereof. 
 
 Staff recommends that the Commission initiate a formal investigation of Rate 
GAP in which the issues mentioned above, and in particular the issue concerning the 
appropriate construction of the term “small commercial retail customer” to be applied to 
Section 1-92 of the IPA Act for purposes of Rate GAP, may be addressed. Staff does 
not, however, recommend that the Commission foreclose the parties to the rate 
investigation from raising additional issues either in support of or in opposition to Rate 
GAP as currently in effect. 
 
 Staff notes that under Section 200.570 of the Commission’s Rules of Practice, 
“[a]t hearings in tariff investigation and suspension proceedings the respondent shall 
open and close.” In keeping with this rule, ComEd would be obliged to proceed first with 
an evidentiary demonstration that Rate GAP is not, in the terms of PUA Section 9-250, 
“unjust, unreasonable, discriminatory or preferential, or in any way in violation of any 
provisions of law.” Following this, Staff witnesses and any parties to the proceeding 
would be permitted to adduce evidence concerning whether Rate GAP fails this 
statutory standard, and if so, what new provisions the Commission should establish in 
lieu of current Rate GAP. 
 
 The Commission, having reviewed the Staff Report and being fully advised in the 
premises, is of the opinion and finds as follows: 
 
(1) that it has jurisdiction over the subject matter of this proceeding and the parties 

hereto; 
 
(2) that the recitals set forth in the prefatory portion of this order are hereby adopted as 

findings of fact; 
 
(3) that the Staff Report should be made a part of the record of this proceeding; 
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(4) that an investigation should be initiated under Section 9-250 of the Act into 
ComEd’s Rate GAP, consistent with the recommendations in the Staff Report, in 
order to determine whether Rate GAP is unjust, unreasonable, discriminatory or 
preferential, or in any way in violation of any provisions of law and, if the 
Commission determines that it is, to establish new rate provisions in lieu thereof. 

 
IT IS THEREFORE ORDERED that an investigation into ComEd’s Rate GAP, of 

the nature recommended in the Staff Report and as described in Finding (4) of this 
Order, is hereby initiated under Section 9-250 of the Public Utilities Act. 

 
 IT IS FURTHER ORDERED that the Staff Report is hereby made a part of the 
record of this proceeding. 
 
 IT IS FURTHER ORDERED that this order is not final; it is not subject to the 
Administrative Review Law. 
 
 By order of the Commission this 18th day of May 2011. 
 
 
 
 
      (SIGNED) DOUGLAS P. SCOTT 
 
             Chairman 


