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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Bluestar Energy Services, Inc.  ) 
      ) 

vs.   )  Docket No. 11-0162 
   ) 

Commonwealth Edison Company  ) 
      ) 
Complaint for Declaratory Relief  )   
Pursuant to Public Utility Act   ) 
220 ILCS 5/10-108    ) 
 
______________________________________________________________________ 
 
STAFF VERIFIED RESPONSE TO BLUESTAR PETITION AND COMED RESPONSE 
______________________________________________________________________ 
 
 The Staff of the Illinois Commerce Commission ( “Staff”), by and through its 

attorneys, hereby submits its response to BlueStar Energy Services, Inc.’s (“BlueStar”) 

Complaint for Declaratory Relief (“Petition”)1 and Commonwealth Edison Company’s 

(“ComEd”) Response and, in the Alternative, Request for Waiver (“ComEd Response”) 

to the BlueStar Petition.   

Introduction 

 Staff is fully cognizant of the Commission’s Final Order in BlueStar v. Ameren, 

ICC Docket No. 09-0460 (April 12, 2011) (“Ameren Order”).  However, the facts in this 

proceeding are significantly different than those facts the Commission considered in the 

Ameren proceeding.  The facts presented to the Commission in this proceeding under 

the Petition warrant this Staff response.   

                                            
1
  As ComEd pointed out in its Response (fn. 1), it was agreed at a status hearing that the 

BlueStar Petition would be treated more like a petition for declaratory ruling than a complaint. 
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Staff, accordingly, recommends that the Commission exercise its discretion and 

deny the declaratory relief BlueStar seeks.  Instead, Staff recommends that the 

Commission find that BlueStar should not be rewarded for its unreasonable litigation 

strategy which detrimentally affects the Commission, Staff and ComEd.  Staff also will 

clarify some statements made in BlueStar’s Petition regarding the Part 412 rulemaking 

in Docket No. 09-0592 that are wrong.  Finally, for reasons explained below, Staff takes 

no position on ComEd’s alternative request for a waiver from the requirements of Part 

453. 

Procedural History 

There is an extensive history of connected dockets and rulemakings which 

impact the instant Petition’s filing.  Since 2007, the Commissions Office of Retail Market 

Development (“ORMD”) has been tasked with fostering a competitive retail market for 

energy supply.  Over the past few years, the ORMD, together with stakeholders such as 

Retail Electric Suppliers, utilities, and consumer advocates, have convened regularly to 

ensure that programs such as Utility Consolidated Billing and Purchase of Receivables 

are successes.  BlueStar and ComEd both have regularly participated in these 

meetings.  One such discussion item was the period of time that residential customers 

have to cancel a contract for residential electric supply.   

On September 30, 2008, the Commission suspended the Ameren tariffs filed to 

implement the UCB/POR program, which initiated ICC Docket No. 08-0619 (“Ameren 

Tariff Investigation”).  BlueStar did not intervene in that docket.  The Commission 

entered a Final Order in Ameren Tariff Investigation on August 19, 2009.  The 
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Commission-approved final Ameren UCB/POR tariffs allowed a customer to cancel a 

contract with a RES within Ameren processing the enrollment request.  

Following the Commission’s Final Order in the Ameren Tariff Investigation, 

BlueStar filed a Verified Complaint for Expedited Declaratory Relief on October 20, 

2009, alleging a conflict between Part 453.40 and the Ameren tariffs.  Staff argued that 

there was no conflict as the Part 453 3-day rescission period was merely a minimum 

floor, not a ceiling. 

As directed by the Commission in the Ameren Tariff Investigation Order, Staff 

filed a First Notice Order in Rule 412 which addresses additional obligations for retail 

electric suppliers marketing to residential and small commercial customers. Staff also 

filed an amendment to Rule 453 in Docket No. 09-0952 on December 2, 2009.  BlueStar 

intervened on December 21, 2009.  BlueStar filed initial comments on March 4, 2010, 

reply comments on April 22, 2010, and surreply comments on June 23, 2010.  BlueStar 

also filed briefs and briefs on exception.  In all these pleadings, BlueStar argued that the 

rescission window should be limited to three days.   

Following Ameren’s lead, ComEd filed its PORCB tariff and testimony in Docket 

No. 10-0138.  BlueStar intervened but filed no testimony, did not participate in the 

evidentiary hearing, and filed no post-hearing briefs or briefs on exceptions.  Although a 

Final Order was entered on December 15, 2010, the Docket is pending on Rehearing, 

though on issues unrelated to the provisions at issue here.       

In this Petition, BlueStar alleges that ComEd’s approved PORCB tariff is at least 

potentially in conflict with Part 453, which provides that residential customers may 

cancel a contract for residential electric supply entered into over the Internet within 3 
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business days.  BlueStar Petition, at 1-2, citing Ill. Adm. Code 453.40.  BlueStar claims 

ComEd’s tariff and language from the Order create an ambiguity as to whether the 

rescission window is increased to 5, or even 18 days, or whether either pertained to 

Internet sales.  Id., at 2.       

In its Response, ComEd argues that the Commission should decline BlueStar’s 

Petition because BlueStar failed to raise these issues in the tariff investigation in which 

it was a party.  ComEd Response, at 2.  Additionally, ComEd believes that the Ameren 

Order should not be applied because BlueStar intervened in its POR docket, unlike the 

Ameren UCB/POR docket, and did not bring up any of its concerns regarding the 

rescission provisions in testimony or briefs.  Moreover, the Part 412 rulemaking docket 

was not going on; whereas now a Corrected First Notice Order has been issued and 

exceptions fully briefed.  ComEd Response, at 6-8.  

The BlueStar Petition Should Be Denied 

Staff, as explained below, agrees with ComEd’s Response to the extent that the 

Commission “should decline BlueStar’s request for a declaratory ruling because 

BlueStar failed to raise these issues in the Commission’s tariff investigation proceeding 

in which it was a party.”  ComEd Response, at 2.  This proceeding has distinctly 

different facts than those facts presented in the Ameren proceeding.  Notably, in the 

Ameren case, BlueStar argued that because it had “no intention of participating in the 

Utility Consolidated Billing/Purchase Of Receivables (“UCB/POR”)  program . . . it had 

no notice that its rights would be impacted by Ameren’s UCB/POR docket and thus no 

reason to intervene in that proceeding.”  BlueStar Response to Motion to Dismiss, ICC 

Docket No. 09-0460 (Jan. 5, 2010), at 5.   
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The Commission agreed with BlueStar that it did not have notice that its rights 

would be impacted in the Ameren tariff investigation, concluding that: 

Generally the Commission agrees that entities weighing their interest in a 
proceeding should do more than just read the caption of a proceeding 
before deciding whether to intervene.  In this instance, however, nothing in 
the cover letter accompanying AIU's proposed UCB-POR tariffs or the 
Suspension Order associated therewith indicate that any tariff provisions 
beyond those necessary to implement a UCB or POR program would be 
at issue.  BlueStar's decision to not participate in Docket Nos. 08-0619, et 
al. can not be said to be unreasonable. 
 
Ameren Order, at 7.   

BlueStar simply cannot make that argument in this proceeding.  Not only did the 

09-0460 (BlueStar v. Ameren) proceeding put it on notice that a UCB/POR tariff would 

likely impact its rights but Bluestar did intervene in the ComEd tariff investigation 

proceeding in Docket No. 10-0138.2  BlueStar, moreover, was an active participant in 

the Part 412 rulemaking, opposing Staff’s proposed 10-day rescission period3.  Based 

only on the Proposed Order in the 412 rulemaking, the Part 453 3-day rescission period 

is likely to be deleted from Part 453.  See Corrected Proposed Order (March 18, 2011), 

at 5.  Thus, BlueStar’s decision to not raise this issue in the ComEd POR tariff 

investigation proceeding, a proceeding it intervened in, and a proceeding in which it had 

                                            
2
  BlueStar filed a Petition to Intervene in Docket No. 10-0138 on February 26, 2010. 

3  In fact, BlueStar bitterly fought Staff’s position in the Part 412 rulemaking.  Bluestar also 

attacked the Commission and its rules and procedures.  See ICC Docket No. 09-0592, Bluestar 

BOE (April 12, 2011), at 1-5 (“procedural morass,” “procedural oddities,” “Quixotic rulemaking,” 

and “Finally, the Proposed Order was released by the ALJ and not the Commission.”).  

Needless to say, these allegations were entirely unfounded.  See ICC Docket No. 09-0592, Staff 

RBOE (April 20, 2011), at 3-5 (“Not to point out the obvious, but the ALJ always issues a 

Proposed Order.”).   
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notice that modifications to ComEd’s switching rules would be contained in the tariff, 

cannot be said to be “reasonable.”  

Moreover, BlueStar’s decision to unreasonably delay raising the Part 453 3-day 

rescission period issue until filing this Petition, rather than raising the issue earlier in the 

tariff investigation proceeding, has prejudiced both ComEd, Staff and the Commission.  

If BlueStar prevails here, ComEd would need to incur the associated expense of having 

to modify its systems twice to accommodated [the 3-day rescission period change] and 

then to change back again when the new rules [Part 412] go into effect.”  ComEd 

Response, at 8.  ComEd, moreover, noted that changing consumer protection 

measures “will potentially cause customer confusion and skepticism about retail electric 

suppliers generally.”  Id.   

Anytime new markets are developed there is bound to be a transition period in 

which the consuming public needs clear information or it is left vulnerable to bad actors, 

particularly the most vulnerable portions of our society.  The more confusion among 

consumers in developing markets the more likely they can be manipulated into 

purchasing products they either do not need or did not intend to purchase or pay too 

much for products they intended to purchase.  Staff, accordingly, agrees with ComEd 

that changing consumer protection measures will likely cause customer “confusion and 

skepticism” about retail electric suppliers” generally, which undermines the ORMD and 

the Commission in fulfilling its statutory requirements.   

In short, BlueStar’s decision to “lie in the weeds” and not pursue its position in 

the ComEd tariff investigation undermines the Commission’s proceeding and frustrates 

the substantial efforts Staff, ComEd and the remaining stakeholders have invested in 
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years of workshops and conference calls, as well as the ComEd tariff investigation in 

implementing UCB/POR.  Why BlueStar knowingly chose to not raise this issue in the 

tariff investigation, but, instead, chose to file the instant Petition is unclear.  BlueStar’s 

Petition does not shed any light on this decision.  

Although the Commission, as an administration agency, does not generally have 

the same equitable powers of the judiciary, it does have the specific powers granted it in 

the PUA and the implied powers that may be necessary to fulfill its obligations under the 

PUA.  See e.g., Abbott Laboratories, Inc. v. The Illinois Commerce Comm’n, 289 Ill App. 

3d 705, 712-713 (1st Dist. 1997) (“Accordingly, although not expressly provided under 

the Act, we find that the Commission's approval of a non-cost-based penalty was within 

its broad ratemaking authority and that the Commission appropriately exercised its 

discretion to formulate reasonable methods of achieving stated legislative objectives.”).  

In exercising either its express of implied powers, the Commission may consider 

relevant facts that would lead to a fairness finding.  See e.g., River Bend Ind. Center v. 

Mid-American Energy Co., 2003 WL 21640883, Order ICC Docket No. 02—0735, (May 

1, 2003). 

In this case, the BlueStar litigation strategy of knowingly sleeping on its rights, to 

the detriment of the parties, should not be suffered by the Commission in exercising its 

discretion to “formulate reasonable methods of achieving” the PUA’s mandates in 

achieving the goals of retail electric competition.  Staff recommends that the 

Commission exercise its discretion and deny the relief the Petition seeks for to do 

otherwise would simply be unjust. 

The Commission’s Order in 10-0138 Did Not Adopt a New Rescission Period 
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BlueStar claims that the “Commission’s holding that Part 412 would ultimately 

control rescission windows and approving ComEd’s eighteen day window as a “stop 

gap” measure on that basis (Exhibit A, pp. 10-11) creates confusion as to whether that 

window is a rescission window.”  BlueStar Petition, at 6. Staff, however, argues that the 

confusion is solely on the part of BlueStar.4  Contrary to BlueStar’s assertion that Staff, 

and the Commission, “succumbed to ComEd’s strong arm tactics” (BlueStar Petition, at 

6), Staff would like to point out that the Commission understood the difference between 

the 18-day enrollment window found in ComEd’s tariff and any rescission period when it 

entered the Order in 10-0138.   

In that Order, the Commission followed Staff’s recommendation to “make it clear 

that it is not deciding upon a new rescission period for residential and small commercial 

customers when approving these tariff revisions.”  Docket No. 10-0138, Staff Ex. 5.0, at 

29-30.  Staff recommended that “the Commission should recognize that there is a 

distinction between the extended enrollment period, described in ComEd’s proposed 

tariff revisions, and the rescission period contemplated in the Code Part 412 

rulemaking.  The latter addresses issues between a RES and the retail customer 

(primarily the issue of early termination fees), while the former does not.”  Id.  The 

Commission agreed with Staff as it concluded that “we also recognize that there is a 

distinction between the extended enrollment period described in ComEd’s proposed 

                                            
4
  It is worthwhile pointing out that out of more than 50 certified alternative retail electric 

suppliers, many of whom participated in the Ameren UCB/POR Docket, the ComEd PORCB 

Docket as well as the Code Part 412 rulemaking, only BlueStar has expressed confusion about 

the applicable rescission period, let alone filed complaints with the Commission to express such 

confusion. 
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tariff revisions and the rescission period that is contemplated in the Part 412 

Rulemaking.”  ComEd Tariff Investigation Order at ,10.  

Staff further explained that such a distinction expressly stated by the Commission 

in its 10-0138 Order will ensure that “no party will be able to (credibly) claim in the Code 

Part 412 rulemaking that the Commission has already decided an issue that is at issue 

in the rulemaking.”  Docket No. 10-0138, Staff Ex. 5.0 at 30.  In other words, contrary to 

the Ameren UCB/POR Docket, the Commission fully acknowledged the proposed 

modifications to ComEd’s switching rules.  Furthermore, the Commission made the 

express distinction between the proposed 18-day extended enrollment window in 

ComEd’s tariff and any final Commission decision on the proper length of a rescission 

period for residential and small commercial customers.  

In order to argue that there is a potential conflict between ComEd’s tariff and 

Code Part 453 (as BlueStar does here) or proposed Code Part 412, one would have to 

ignore the Commission’s express recognition that the approved 18-day extended 

enrollment window in ComEd’s tariff is not a new rescission period.  ComEd Tariff 

Investigation Order at ,10.  Notably, BlueStar does not argue in the Code Part 412 

rulemaking that ComEd’s tariff conflicts with any rescission period proposal made in that 

proceeding.  In other words, if BlueStar is truly “confused” about the distinction between 

the extended enrollment window in ComEd’s tariff and any rescission period found in a 

rule, BlueStar has not expressed such confusion in the Part 412 rulemaking.  However, 

if BlueStar follows the litigation strategy in place for this Docket, the Commission should 

not be surprised to see a BlueStar complaint following the conclusion of the Part 412 

rulemaking, claiming confusion between the new rule and ComEd’s tariff.      
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Conclusion 

WHEREFORE, for all of the above-articulated reasons, Staff respectfully 

requests that the BlueStar Petition be denied. 

 

        Respectfully submitted, 

        

        

       MICHAEL J. LANNON 
       JESSICA L. CARDONI 
       Counsel for the Staff of the Illinois 
       Commerce Commission 
 
May 12, 2011 
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