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DOCKET NO. 10-0527 

METRA’S REPLY IN SUPPORT OF ITS MOTION TO ADMIT 

The Northeast Illinois Regional Commuter Railroad Corporation, d/b/a Metra (“Metra”) 

filed a motion to admit statements made by the Chairman and CEO of Exelon Corporation 

concerning Smart Grid on the grounds that the statements are admissible as admissions against 

interest.  Commonwealth Edison Company (“ComEd”) filed a one page response.  This reply is 

submitted in support of Metra’s motion. 

I. THE MOTION IS TIMELY. 

ComEd’s first argument is that the motion is late, and “the rules Metra cites apply to the 

admission of evidence at a hearing, not weeks after the record is closed.”  The rule cited by 

Metra is in Subpart E of the Commission’s Rules of Practice, which Subpart is entitled “POST-

HEARING PROCEDURE.”  83 Ill. Adm. Code Subpart E.  The specific post-hearing rule cited 

by Metra is in Section 200.875(e) of the Rules of Practice.  While that Section is entitled “Post-

Record Data”, Subsection (c) expressly acknowledges the Hearing Examiner’s and 

Commission’s inherent discretionary power to receive late-filed evidence: 

Nothing in this Section shall be construed to limit the discretion of 
the Hearing Examiner or the Commission for good cause shown, to 
consider late-filed exhibits for admission into evidence. 
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Id. §250.875(c). 
 

Mr. Rowe’s statements were made after the record was closed, so there was no 

opportunity to submit them prior to the closing of the record.  That is good cause for the late-

filed exhibits.  The motion was filed in accordance with the Commission’s Rules and is not late. 

II. ADMISSION OF THE EVIDENCE IS CONSISTENT WITH DUE 
PROCESS. 

ComEd argues that ComEd’s constitutional due process and procedural rights would be 

violated because ComEd will not have the opportunity “to present evidence putting the statement 

into context.”  ComEd cites no precedent for its position.  Metra is not aware of precedent to 

support the proposition that ComEd’s constitutional due process and procedural rights would be 

violated if it was not permitted to introduce evidence to put “into context” statements, made by 

the Chairman and CEO of its owner in a speech, that are contrary to and undercut assertions 

made by its counsel in their briefs in this case.  The fundamental issue would appear to be that 

either Mr. Rowe made the statements or he did not.  He obviously did.  As discussed below, the 

statements are admissible. 

III. CHAIRMAN AND CEO ROWE’S STATEMENTS ARE ADMISSIBLE AND 
NOT HEARSAY. 

ComEd argues that Chairman and CEO Rowe’s statements concerning Smart Grid are:  

(1) not admissions against interest because Mr. Rowe is not an officer of ComEd; (2) Metra 

cannot be right about the law because “[i]f all statements contrary to a party’s interest were 

admissible, the hearsay rule would disappear;” and (3) statements against interests are only 

admissible if the declarant is unavailable, citing Rule 804(b)(3) of the Illinois Rules of Evidence.  

The citation to Rule 804(b)(3) is the only legal citation in ComEd’s brief. 

ComEd apparently is not conversant with the law cited in Metra’s opening brief.  Rule 

801(d)(2) of the Illinois Rules of Evidence specifically provides that an admission by a party-

opponent “is not hearsay.”  Furthermore, Rule 801(d)(2) defines admission by a party-opponent 
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to include statements by a person authorized by the party to make a statement concerning the 

subject, statements by an agent or servant, or statements by a person in privity with the party or 

jointly interested with the party.  Ill. R.E. 801(d)(2)(C), (D) and (F).  Moreover, the common law 

underpinning these rules is that out of court admissions are not hearsay if made by a person 

“having express or implied authority to speak for the party.”  See Steigmann & Nicholson, 

Illinois Evidence Manual, Vol. 2, §11.1 (2006).  Surely the Chairman and CEO of ComEd’s 

parent has express and implied authority to speak on ComEd’s behalf concerning Smart Grid.1  

ComEd’s argument concerning the law of evidence is simply wrong. 

IV. CONCLUSION 

For all the reasons set forth above and in Metra’s original motion, Metra’s Verified 

Motion For Admission Into Evidence Of Statements Made By The Chairman And Chief 

Executive Officer Of Exelon Concerning Smart Grid should be granted. 

Respectfully Submitted, 
 
/s/ Edward R. Gower                                   

                                                

One of the Attorneys for Northeast Illinois 
Regional Commuter Railroad Corporation, 
d/b/a Metra 

  
Edward R. Gower Thomas Stuebner 
Hinshaw & Culbertson LLP Metra Law Department 
400 South Ninth St., Suite 200 547 W. Jackson Blvd. 
Springfield, IL 62701 Chicago, IL 60661 
(217) 528-7375 (312) 322-8017 
egower@hinshawlaw.com tstuebner@metrarr.com 

 

 
 
1 Chairman Rowe’s repeated use of the word “we” when discussing Smart Grid certainly indicates he thought he 
was speaking for ComEd. 
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