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I. WITNESS INTRODUCTION1

Q. Please state your name, current position and business address.2

A. Philip R. O’Connor, Ph.D., President, PROactive Strategies, Inc., 30 South Michigan 3

Avenue, 7th Floor, Chicago, Illinois 60603.4

Q. By whom are you employed?5

A. I am President of PROactive Strategies, Inc., a provider of policy analysis and advice on 6

insurance and energy regulation.  I also serve as a member of the board of directors of 7

Delphi Financial Group, an integrated employee benefit services company, and of a8

subsidiary, Reliance Standard Life Insurance Company.9

Q. Please describe your qualifications.10

A. The vast majority of my professional career has been spent in the energy and insurance 11

sectors, with a concentration on regulatory issues and the use of market-based 12

mechanisms to achieve public policy goals.  In March 2008 I completed a year of service 13

at the U.S. Embassy in Baghdad, Iraq as an advisor to the Iraqi Ministry of Electricity. 14

Prior to that, and until November 2008, I served as a Vice President of Constellation 15

NewEnergy, Inc., a major provider of competitive retail electricity services in Illinois and 16

other states.  I was a founder of the Midwest business of NewEnergy, Inc., before that 17

firm was acquired and subsumed first into AES Corporation and later into the 18

Constellation Energy family of companies.  Prior to that I helped found Palmer Bellevue 19

Corporation, an energy and insurance consulting firm that became a part of Coopers and 20

Lybrand in 1993.21
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I have also served as a regulator.  I was the Illinois Director of Insurance from 22

1979 to 1982 and prior to that, from 1977 to 1979 as assistant to the director and as 23

deputy director for research and urban affairs.  From 1983 through 1985, I served as 24

Chairman of the Illinois Commerce Commission (“Commission”).  Also, from 1998 until 25

to 2004, I served as a member of the Illinois State Board of Elections.  Throughout much 26

of my career I have extensively written and spoken on utility and insurance regulatory 27

matters.  28

II. PURPOSE OF TESTIMONY AND SUMMARY OF CONCLUSIONS29

Q. What is the purpose of your testimony in this proceeding?30

A. Overall, the purpose of my testimony is to respond to certain proposed adjustments raised 31

by witnesses for the Commission Staff (“Staff”), the Citizens Utility Board (“CUB”) and 32

the Office of the Illinois Attorney General (“AG”), and explain why such proposals are 33

inappropriate.  Specifically, I emphasize that consistency in the application of regulatory 34

policy not only is a significant consideration in the development and implementation of 35

performance based regulation, but also in maintaining a regulatory environment upon 36

which all participants can reasonably rely upon prior Commission decisions.37

Q. What have you done to develop your conclusions in this testimony?38

A. I have reviewed the testimony filed so far in this proceeding by the various parties; the 39

original Commission Order in Docket No. 99-0127 that approved Northern Illinois Gas 40

Company d/b/a Nicor Gas Company’s (“Nicor Gas” or “Company”) performance-based 41

regulatory mechanisms under review in this proceeding—called the Gas Cost 42

Performance Program (“GCPP”); the Commission’s Purchased Gas Adjustment rule (83 43
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Ill. Adm. Code 525); various orders and testimony in other cases in which related matters 44

were at issue; and publications of the Commission.  I have paid particular attention to the 45

principles enunciated by the Commission in its implementation of performance-based 46

regulation and the extent to which particular proposals in this proceeding may be 47

inconsistent with those principles.48

Q. Please summarize your conclusions.49

A. A number of proposals advanced by Staff and other intervening parties would, if 50

accepted, variously violate specific terms of the GCPP as approved by the Commission, 51

involve the Commission in regulatory inconsistency that would undermine credibility and 52

confidence in the steadiness and reliability of Illinois utility regulation, or impose 53

inherently unfair and unreasonable penalties on the Company.  These proposals include54

 altering the 50/50 sharing mechanism that was originally adopted by the 55

Commission after thorough review of the issue;56

 lowering of the gas cost benchmark though an after-the-fact change to the Firm 57

Deliverability Adjustment (“FDA”);58

 reducing the gas cost benchmark to reflect capacity management credits that in 59

the look-back opinion of the witness should have been included in the originally 60

determined  FDA;61

 adjusting the calculations of gas costs on the basis of a retrospective review of 62

changes in the gas withdrawal cycle; and63

 disallowing the 2% maintenance gas factor for a period of time long before the 64

Commission directed a change in long-standing accounting practices.65



Docket Nos.  01-0705, 02-0067, 02-0725 4 Nicor Gas Ex. 4.0

III. PERFORMANCE BASED REGULATION66

Q. What is your experience with performance based regulation?67

A. Over the past three decades, as a regulator and as a consultant and industry practitioner, I 68

have written, testified and spoken extensively on the application of market-based 69

mechanisms as alternatives to traditional rate regulation in order to achieve public policy 70

goals in both the utility and insurance sectors.  One subset of market-based approaches71

can generally be classified as “performance-based regulation” (“PBR”).  While there is 72

not a universally accepted or precise definition as to what might be encompassed by 73

PBR, in general terms PBR will make use of performance targets or measures that 74

compare a regulated firm’s performance to market-based benchmarks or to benchmarks 75

calculated by formulae using market or other acceptable data.  During my time as a 76

regulator, performance based regulation was beginning to emerge as a regulatory 77

mechanism.  I believe that several publications of the Commission during my time as 78

chairman contributed to thinking in Illinois and elsewhere leading to development of 79

PBR approaches.  PBR has been discussed and implemented under other names, such as 80

incentive ratemaking, non-traditional regulation, alternative regulation, price caps and so 81

forth. PBR programs can take many forms; they can include broad-based parameters,82

such as use of price caps with or without return-on-equity adjustments; or may be 83

specifically targeted to a single area of performance, such as demand-side management.  84

Incentives might be narrowly gauged, for example, in terms of a return-on-equity band or85

Return on Equity (“RoE”) “kicker.”  In other cases, such as the program under review in 86

this proceeding, the focus is on gas costs and the program uses a shared savings against a 87

benchmark as the incentive mechanism.88
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Q. What generally is the purpose of performance based ratemaking, and how does it 89

differ from traditional ratemaking?90

A. In the most general sense, as the Commission notes at page 2 of the Order authorizing 91

Nicor Gas’ GCPP, PBR is aimed at addressing the absence under traditional regulation of 92

objective economic incentives, in this case with respect to the “traditional PGA,” to 93

“aggressively pursue cost minimization through innovative, non-traditional means.”  94

Docket No. 99-0127, Order at 2 (Nov. 23, 1999) (Emphasis provided). This 95

characterization comports with the description provided in a January 1985 “Sunset 96

Monograph” written by a Commission staff member and published by the Commission 97

entitled Incentive Regulation: Strategies for Illinois.98

Incentive regulation can be broadly defined as any regulatory 99
action which is directly aimed at motivating a utility’s 100
management to provide a service at the lowest attainable cost.  101
Under incentive regulation, a utility is either rewarded for ‘good’102
performance or penalized for ‘bad’ performance, or both.  103
Incentive regulation varies in its degree of formality…One 104
example of an incentive-based program would link a rate 105
adjustment to the fuel costs incurred by a utility relative to a 106
targeted level. 107

Incentive Regulation: Strategies for Illinois, Sunset ’85 Monograph Series No. 8, by 108

Terry H. Stoica, page 2.109

Q. What are the advantages for customers made available by performance based 110

ratemaking?111

A. I believe that there are two key potential advantages, both of which are rooted in the 112

belief that, in general, people are more productive over the longer haul when they can do 113

better themselves by doing better for the consumers of their product or service.  The first 114
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advantage is cost minimization that does not come at the expense of degraded service.  In 115

this respect the objective is to engender more economical utility operations.  The second 116

potential advantage is that the greater flexibility that ought to be inherent in a well-117

designed performance-based program is likely to encourage innovation that actually 118

improves service and expands opportunities for customer choice or new services.119

Q. What advantages can accrue to the regulatory process as a result of performance 120

based ratemaking?121

A. Regulatory resources are limited and I think most people would agree that they have been 122

under increased stress for some time.  Further, the scope and nature of regulatory duties 123

have had to evolve and adjust to change in the market sectors utility regulators are 124

involved in. As energy commodity prices have migrated to being set in the market and as 125

various utility services have become competitive at every level, regulators have turned 126

more attention to market monitoring and the formulation and adjustment of “rules of the127

game” for the operation of markets and customer choice. PBR ought to permit regulators 128

to pay more attention to implementing frameworks that focus more on improving 129

prospective performance than evaluating past performance.  The 1985 Incentive 130

Regulation Sunset Monograph summarized well how such a changed focus will improve 131

the regulatory process and the quality of regulation:132

Incentive programs act as a substitute for the detailed review of a 133
utility’s operations, thereby reducing the burden placed on 134
commission staff resources.  For example, an incentive program 135
diminishes the problem of evaluating the ‘after the fact’136
performance of a utility.  These regulatory oversight activities 137
require much more information and generally only address the 138
question of whether a utility should be penalized for past decisions.  139
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Incentive Regulation: Strategies for Illinois, Sunset ’85 Monograph Series No. 8, by 140

Terry H. Stoica, p. 4.141

IV. IMPORTANCE OF REGULATORY CONSISTENCY142

Q. What do you mean by “consistency in regulatory performance,” and why is that 143

important?144

A. In evaluating the performance of a utility under a PBR approach, the regulators must 145

apply standards that are consistent with the principles enunciated by the regulators in the 146

original decision to employ a performance-based approach.  If the regulators do not do 147

so, but instead apply different standards, the evaluation will be distorted because the 148

utility will be judged by standards that it was never expected to live up to or meet in the 149

first place.  This type of review will deter others from proposing performance based 150

programs, to the detriment of all parties involved, including customers.  Further, it can 151

serve to discredit the reliability of the regulator, putting the management of regulated 152

entities in the position of having to make business decisions in order to account for real 153

but unnecessary regulatory risk.154

We are all familiar with what is often called the law of unintended consequences.  155

As the renowned philosopher of science Sir Karl Popper reminds us:156

… it is one of the striking things about social life [or (sic)] that 157
nothing ever comes off exactly as intended.  Things always turn 158
out a little bit differently.  We hardly ever produce in social life 159
precisely the effect that we wish to produce, and we usually get 160
things that we do not want into the bargain.  Of course, we act with 161
certain aims in mind; but apart from the question of these aims 162
(which we may or may not really achieve) there are always certain 163
unwanted consequences of our actions; and usually these unwanted 164
consequences cannot be eliminated.165
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See Karl Popper, “Towards a Rational Theory of Tradition” in Conjectures and 166

Refutations 1963.167

When the Commission authorized GCPP, it recognized the opaqueness of any 168

view into the future. In its Order authorizing GCPP, the Commission expressed its 169

generally positive expectations about results in terms of probability and disclaimed 170

certainty about the methods of achieving such results:171

The Commission finds that the GCPP is likely to result in rates 172
lower than those under traditional regulation as required by Section 173
9-244(b)(1).174

The Commission also rejects the argument by CGI that it cannot 175
approve the GCPP without specific information about the steps 176
which Nicor will take to save money.  Section 9-244 does not 177
require the mechanisms which may generate customer savings be 178
specifically articulated.179

Docket No. 99-0127, Order at 39.  That matters may have turned out somewhat different 180

from the expectations some parties may have had does not open the door to post hoc and 181

unilateral changes in the program.182

Q. Have you seen proposals in this case that invite the Commission to evaluate Nicor183

Gas’ performance under the GCPP using standards that were never embodied in 184

the GCPP?185

A. Definitely, this proceeding involves several proposals that, if accepted by the 186

Commission, would be inconsistent with principles enunciated by the Commission in 187

1999 when it committed to the GCPP.188
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Q. What do you mean when you say the Commission “committed to” the GCPP?189

A. The Order approving the program was a statement by the Commission of its belief that 190

the program it approved comported with the law and was an appropriate effort to 191

undertake.  The Commission’s Order, amplified by the tariffs approved pursuant to the 192

Order, were clear enough that the Commission would judge Nicor Gas’s performance by 193

the criteria and standards embodied in the program as approved. Just as Nicor Gas was 194

not free to unilaterally change the program and seek rewards greater than provided by the 195

GCPP, so was the Commission holding itself to a similar standard.196

Q. What are your conclusions?197

A. Generally, in considering Nicor Gas’ performance under the GCPP, the Commission 198

should apply the standards set forth in its Order approving that program, and not change 199

those standards in favor of some that may appear “better” in retrospect.  For instance, the 200

Commission should reject proposals that are inconsistent with the principle set forth by 201

the Commission that “[t]he Commission shall not consider the prudence of gas costs 202

incurred for any period included in Rider 4, Gas Cost Performance Program.”  Similarly, 203

the Commission should reject proposals to change the parameters of the GCPP, such as:204

 the proposal to change the 50/50 sharing mechanism to 100/0 in favor of 205

customers with respect to the LIFO inventory;206

 the proposal offered by Staff witness Maple as well as by CUB witness Mierzwa207

that the Commission lower the benchmark gas cost by modifying the FDA to 208

reflect the totality of the discounts in the contracts Nicor Gas negotiated with 209

Midwestern Pipeline and Tennessee Pipeline;  210
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 the proposal by Staff witness Maple to change (reduce) the benchmark to reflect a 211

level of capacity management credits he believes, in retrospect, should have been 212

included in the FDA when the benchmark was established; and213

 the proposal by CUB witness Mierzwa and AG witness Effron to adjust the 214

calculation of gas costs on the basis of a claim that during the GCPP period Nicor215

Gas had improperly changed its gas withdrawal cycle.216

Further, although it has nothing to do with the GCPP, the proposal offered by 217

Staff witness Knepler that the traditional 2% maintenance gas add-on to metered gas 218

withdrawals in the PGA calculation be reclassified as attributable to base rates should 219

also be rejected, and for similar reasons.  This too would “change the rules of the game” 220

in a way that would constitute unwise and impermissible retroactive ratemaking.  The 221

exclusion from PGA recovery, long after the fact, of a cost item that has been 222

traditionally included in the PGA would be contrary to the core notion embodied in the 223

Order approving the GCPP that actual gas costs would be calculated in accord with the 224

PGA as traditionally applied, not a PGA that would be changed in some unknown way in 225

the future.226

Please note that, on each of these issues, I am speaking from the perspective of 227

regulatory policy.  I am not addressing the legal issues that also would constrain the 228

Commission’s departure from the standards or terms of the Order approving the GCPP, 229

or from other Commission orders.230

Q. But various Staff and Intervenor witnesses have pointed to examples where Nicor 231

Gas allegedly incompletely responded to data requests or withheld information from 232
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the Commission in order to get approval of the GCPP.  If that is so, do those actions 233

justify the Commission in changing the rules applicable to the GCPP after the fact?234

A. Such a rationale has no conceivable application to the maintenance gas issue.  As I stated 235

above, that issue is entirely separate from the GCPP and the Commission’s approval of 236

the GCPP.  As Nicor Gas witness Gorenz states in his testimony, the recovery of 237

maintenance gas through the PGA predated approval of the GCPP by thirty years and was 238

not affected in any way by the approval or operation of the GCPP.  Similarly, the 239

maintenance gas issue did not affect the approval or implementation or operation of the 240

GCPP.241

But more fundamentally, and even as applied to the various proposals to alter, 242

after-the- fact, various components of the GCPP benchmark or the sharing formula in the 243

GCPP, the argument ought to be rejected.  The regulatory process would be seriously244

undermined and lose credibility if, ten years or more after the Commission entered an 245

Order, any party that was so inclined were allowed to argue that the Order ought to be 246

modified because of some alleged litigation misconduct on the part of another party to 247

that proceeding.  The principle of finality is one that is of great importance to the 248

regulatory process.  Moreover, as the present Commission is no doubt acutely aware, the 249

formulation and finalization of a Commission Order is a complex process that involves 250

substantial weighing and balancing of numerous factors.  It is fair to say that even the 251

Commission that entered the Order in Docket No. 99-0127 would likely find it nearly 252

impossible to determine what, if any, changes it might have made to that Order had other 253

facts or different interpretations of the facts been presented.  A dozen years and several 254
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Commissions later, it would be a wholly unsound and unreasonable exercise to attempt to 255

adjust that Order to reflect knowledge of some additional facts.256

V. PROPOSED MODIFICATION OF THE FIRM DELIVERABILITY 257
ADJUSTMENT258

Q. How is the proposed modification by Staff and CUB to the Firm Deliverability 259

Adjustment inconsistent with principles enunciated by the Commission in Docket 260

No. 99-0127?261

A. There are two key problems with the proposals by Staff witness Maple and CUB witness 262

Mierzwa with respect to treatment of the final pricing under the Midwestern and 263

Tennessee Pipeline contracts.  First, there is no way to interpret the proposals other than 264

as a retroactive change to the basis for the calculation of the benchmark formula by way 265

of altering the FDA. Second, in the original PBR proceeding, the Commission fully 266

considered a litany of possible approaches, including projected costs, historical costs and 267

whether to adjust the discount figures based on the final Midwestern and Tennessee 268

contracts.  The Commission considered all of these options and resolved the matter by 269

largely adopting Staff’s final position in the PBR case.  The Commission was fully 270

aware, from the argument on the subject, that the Midwestern and Tennessee contracts 271

were not final but were in the late stage of negotiation.  The Commission chose to forgo 272

the idea of adjusting the benchmark based on final contract terms. Docket No. 99-0127, 273

Order at 23-24.  Even if it was lawful for the Commission to do so, it should not, as a 274

matter of sound regulatory policy, reverse that decision now. 275
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VI. PROPOSED GAS CYCLING ADJUSTMENT276

Q. How is the proposed mark-up in actual gas cost as related to withdrawal cycling 277

inconsistent with principles enunciated by the Commission?278

A. The proposals by CUB witness Mierzwa and AG witness Effron to impose a $155 to 279

$185 million penalty on Nicor Gas with respect to the storage withdrawal cycles requires 280

no interpretation as being a direct effort to impose a prudence review on gas costs.  CUB 281

witness Mierzwa labels as “imprudent” what he calls “manipulating storage withdrawal.”  282

(Mierzwa Dir. Reopen., CUB Ex. 1.0, 20-21).  As noted above, the tariffs approved by 283

the Commission for implementation of the GCPP state specifically that “[t]he 284

Commission shall not consider the prudence of gas costs incurred for any period included 285

in Rider 4, Gas Cost Performance Program.”286

Q. Beyond the prohibition the Commission imposed on prudence review of gas costs, 287

do other substantive reasons warrant rejection of CUB witness Mierzwa’s and AG 288

witness Effron’s proposals?289

A. Yes.  First, one element of these parallel adjustments is that Nicor Gas altered its storage 290

withdrawal patterns in 2001.  Yet, as the Commission pointed out in its Order authorizing 291

the GCPP, a key point of PBR is to open the door for new and different practices and to 292

spur innovation.  The Commission’s words in its Order in the GCPP docket are 293

instructive:294

…the sharing mechanism produces a strong, objective economic 295
incentive for the Company to take the additional steps, and assume 296
the economic risks, necessary to achieve savings and avoid losses.  297
Economic incentives such as those contained in the program, in 298
turn, promote innovation, encourage efficiency, lower regulatory 299
costs and encourage utilities to respond to new market challenges.300
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Docket No. 99-0127, Order at 37.301

Second, while both CUB witness Mierzwa and AG witness Effron are alleging 302

manipulation of storage withdrawals, the Commission considered such potential and took 303

measures to address the issue.  Now, these witnesses are seeking to re-litigate an issue 304

that the Commission fully considered, and to do so in the context of a prudence review305

banned by the tariff.  As the Commission took pains to point out in its GCPP Order,306

…we recognize that some potential for manipulation may exist.  307
Accordingly, on this basis we conclude that Staff’s Ratio Method 308
should be adopted as the means for computing the Storage Credit 309
Adjustment.310

Id. at 16.311

VII. PROPOSED 2% WITHDRAWAL FACTOR ADJUSTMENT312

Q. How is the proposal to reclassify the 2% maintenance gas add-on inconsistent with 313

principles enunciated by the Commission?314

A. To adopt Staff’s proposal and exclude the 2% withdrawal factor from the benchmark 315

PGA calculation for the years 1999 through 2002, would retroactively alter the 316

calculation of actual gas costs.  The change would be one never discussed or 317

contemplated in the original GCPP case.  It is an idea that emerged only well after the 318

1999 GCPP Order.  That Order was clear enough that actual gas costs would be 319

calculated according to “traditional PGA regulation” (pages 2 and 30), subject to certain 320

specific adjustments as set out in the GCPP Order and related tariffs.321

These Actual Gas Costs are the total recoverable for the calendar 322
year as calculated and filed under Nicor Gas Rider 6. (i.e., the costs 323
that would have been reflected in a PGA reconciliation case under 324
traditional regulation.)325
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Docket No. 99-0127, Order at 10.  326

Testimony by Staff and by Nicor Gas in this proceeding and the Commission’s 327

discussion of the maintenance gas issue in the Nicor Gas general rate case decided in 328

2005 (Docket No. 04-0779) concur that Nicor Gas had employed the 2% withdrawal 329

factor or some variation for decades, dating back at least to the 1970’s. There is no 330

indication that in those forty years or more that the Commission ever disallowed 331

inclusion of the withdrawal factor in the PGA by Nicor Gas or by any other gas utility in 332

PGA proceedings that concluded prior to the Commission’s GCPP Order. Whether the 333

inclusion of maintenance gas in the PGA has been going on for thirty years or over fifty 334

years, that is a large portion of the somewhat over ninety year lifespan of the Commission335

so far—“traditional regulation” by any measure.  Not until 2004 did Staff ever question 336

this practice with respect to Nicor Gas.337

Q. Is Staff’s proposal for the inclusion of maintenance gas in base rates rather than in 338

the PGA inherently improper?339

A. No.  If this were a proceeding to modify, on a going forward basis, the way in which rates 340

were set under base rates with a corresponding change in the way in which the PGA was 341

calculated for future periods, then the proposal by Staff witness Knepler would be an idea 342

that could be discussed on its merits and the Commission would be in a position to make 343

a decision that would not be retroactive.  That is certainly the spirit in which the 344

Commission resolved this same issue in what appears to have been the first instance in 345

which Staff proposed the maintenance gas accounting change.  That case was the Central 346

Illinois Light Company (“CILCO”) PGA reconciliation for calendar year 2000 (Docket 347

No. 02-0717). In its order in that case in August 2004, the Commission rejected Staff’s 348
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proposal (made in March 2004) to disallow recovery of lost gas costs through the PGA 349

for calendar year 2000.  Docket No. 02-0717, Order at 5 (Aug. 4, 2004).  The 350

Commission further noted that Staff had failed to bring up the issue in the near-351

simultaneous CILCO general rate case, the result being that CILCO would have been 352

deprived of the opportunity for recovery through base rates over the several succeeding 353

years.  The Commission recognized and stated with clarity the unfairness associated with 354

the asymmetrical application of a change in the PGA retroactively and without an 355

offsetting opportunity for recovery through base rates.  Id. at 5.  That is precisely the 356

unfairness that would result from retroactively changing the PGA calculation with respect 357

to operation of the GCPP.  It is worth quoting at length the Commission’s reasoning on 358

this point in the CILCO case.359

The Commission concludes that CILCO should be allowed to 360
recover the costs at issue here through the PGA. Staff has not 361
taken the position that these are nonrecoverable costs, simply non-362
recoverable through the PGA. Staff concedes and the Commission 363
concurs that the costs in question are certainly recoverable through 364
base rates. In the Commission’s view, given that this reconciliation 365
proceeding and CILCO’s most recent rate case, Docket 02-0837, 366
were conducted in part simultaneously, this would have been an 367
opportune time at which to change the method by which CILCO368
recovers these costs. Unfortunately, while Staff proposed to 369
disallow the costs in this proceeding, it did not propose that the 370
costs be recovered through base rates in Docket 02-0837. 371
Inasmuch as CILCO is under a rate freeze until 2005, Staff’s 372
proposal would violate principles of fairness concerning the 373
recovery of costs. Additionally, it is undisputed that under Staff’s 374
proposal CILCO would be unable to recover the costs at issue for 375
several years even though there is no indication that these types of 376
costs are unjust or unreasonable. The Commission nevertheless 377
puts CILCO on notice that at the earliest time possible, CILCO is 378
to change the manner in which it treats these costs and recover 379
them through base rates rather than through the PGA.380

Id.  381



Docket Nos.  01-0705, 02-0067, 02-0725 17 Nicor Gas Ex. 4.0

It is unfortunate that Staff did not cite this example of the treatment given by the 382

Commission of a suggested post hoc lost gas disallowance solely for accounting 383

reclassification reasons.  Rather, Staff only cited only the Peoples Gas case, involving a 384

settlement between Staff and Peoples Gas Light & Coke Company (“Peoples Gas”).  A 385

settlement, by its nature, is somewhat opaque.  Nonetheless, the language of the Order in 386

that case cites the settlement language where it is apparent that Peoples Gas would not be 387

unfairly penalized.388

Peoples Gas Light and Coke Company shall account for all gas 389
physically injected into Manlove Field by including the cost 390
associated with maintenance gas in the amount transferred from 391
purchased gas expense to the gas stored underground account, 392
Account 164.1.  393

Docket No. 01-0707, Order at 9 (Mar. 28, 2006) (Emphasis added).394

Q. Has the Commission addressed this issue on a going forward basis for Nicor Gas?395

A. Yes.  The Commission addressed this issue on a going-forward basis in Nicor Gas’ 2004396

general rate case (Docket No. 04-0779).  In that proceeding, Staff proposed a change in 397

accounting for the 2% maintenance gas. The Commission, in adopting a modified Staff 398

proposal on the topic, acknowledged that the change would discontinue a longstanding 399

practice.  Staff’s proposal that the Commission, after having addressed the maintenance 400

gas issues on a going-forward basis, should now reach back and disallow maintenance 401

gas costs is punitive.  Staff made no proposal for a change to maintenance gas accounting 402

in the 1999 PGA reconciliation case (Docket No. 00-0718)—the last year under 403

traditional regulation. Nor was the proposal advanced by Staff in the first case after 404

commencement of the GCPP that calculated a shadow PGA for calendar year 2000405

(Docket No. 01-0439).  And Staff did not present any such proposal in its 2002 testimony 406
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filed in the two-year review of the GCPP (Docket No. 02-0067).  The issue of proper 407

accounting and recovery for maintenance gas is one that is reasonably addressed on a 408

forward-looking basis, as the Commission already has done, not as an opportunity to 409

retrospectively impose a disallowance or extract a penalty, as Staff now proposes. 410

Q. Is the Uniform System of Accounts’ guidance on the classification of lost gas a 411

sufficient basis for the disallowance of the 2% withdrawal factor for the years 1999 412

through 2002?  413

A. No.  First, the Commission itself is the arbiter for the application of USOA for retail 414

ratemaking in Illinois and is free to provide accounting orders and to take other steps to 415

address a variety of situations.  In the cases of the accounting changes for CILCO and 416

Peoples Gas, the Commission provided an exit strategy that was fair and symmetrical.  In 417

the current proceeding, Staff is proposing a reach back and retroactive application that 418

would be wrong under traditional regulation.  The unfairness is compounded by being 419

contrary to the fundamental principle, discussed earlier, that the method of calculating 420

actual gas costs would not be changed by the Commission in a unilateral fashion after the 421

fact.  A loss of institutional memory in the regulatory agency, changes in Commission 422

membership, the enlistment of new Staff witnesses and a revised view of the meaning of 423

the language of the PGA rule do not justify asking the Commission to unilaterally relieve424

itself of an obligation it imposed on itself to keep faith through a consistent approach to 425

calculation of actual gas costs to be compared to the GCPP benchmark.  If all of that were 426

not enough, the proposal would have the effect of punishing a utility for doing something 427

it may well have been directed by the Commission itself to do in the misty regulatory 428

past.429
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Q. How did the Commission characterize the role of the PGA calculation in the annual 430

establishment of the benchmark?431

A. The Commission characterized the PGA in a way that is difficult to consider as anything 432

other than a commitment that established PGA practices would be employed. The433

Commission’s summary description of the proposed process for calculating actual gas 434

cost is instructive:435

These Actual Gas Costs are the total recoverable costs for the 436
calendar year as calculated and filed under Nicor Gas’ Rider 6, 437
(i.e., the costs that would be reflected in a PGA reconciliation case 438
under traditional regulation), adjusted to (1) exclude amortized 439
amounts for over- or under-collection of gas costs in the past 440
(which is irrelevant to the GCPP); (2) add back any credit 441
attributable to pipeline transition and take-or-pay costs.  (Id. at 15-442
16).  Nicor Gas does not expect to receive any benefit under the 443
GCPP from any of these items (Id. at 16) and they have not been 444
challenged by any party.  The difference between the Benchmark 445
Gas Costs and Actual Gas Costs represents the savings or losses 446
for the GCPP year.  447

Docket No. 99-0127, Order at 10. 448

Q. Was the employment of a maintenance or cushion gas percentage factor unique to 449

Nicor Gas at the time the PBR Order was issued?450

A. Not at all.  As already noted above, CILCO included lost gas in the PGA and Peoples Gas 451

also included a withdrawal factor to account for maintenance gas. In the CILCO and 452

Peoples Gas cases, cited earlier, the Commission adopted approaches that were 453

symmetrical solutions that did not, in the name of a post hoc accounting change, deprive 454

either company of costs it had legitimately incurred.  The Commission has already taken 455

steps to adjust Nicor Gas’ accounting for maintenance gas on a going forward basis.  456
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Staff should not be urging the Commission to impose a retroactive penalty by applying a 457

change that has already been made prospectively.458

VIII. CONCLUSION459

Q. Does this conclude your rebuttal testimony?460

A. Yes.461
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