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North Shore Gas Company (“North Shore”) and The Peoples Gas Light and Coke 

Company (“Peoples Gas”) (together “the Utilities”), by their counsel, submit this reply in 

support of their April 12th motion (the “Motion”) for entry of the draft Order Regarding Case 

Management Plan and Schedule (“Order”).  The Utilities submit this reply to address: (1) the 

April 26th response of the Citizens Utility Board (“CUB”) to the Motion1 and (2) certain limited 

inconsistencies among the discussion at the April 11th status hearing and the Motion versus the 

April 13th Administrative Law Judges (“ALJs”) scheduling order. 

I. Reply to CUB 

The first substantive paragraph of the Utilities’ draft Order states in part as follows: “All 

pre-filed testimony shall be served electronically on Staff, all other parties, and the ALJs no later 

than 5:00 p.m. Central time on the date of filing, unless otherwise ordered.”  The same sentence 

                                                 
1  Because no specific schedule was set for the briefing of this motion, responses to the motion were due on 

April 26th.  83 Ill. Adm. Code § 200.190(e).  Thus, CUB’s response evidently is and will be the only response. 
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appeared in the first substantive paragraph of “The Administrative Law Judges’ Order Regarding 

Case Management Plan and Schedule” dated April 27, 2009, entered in the Utilities’ 2009 rate 

cases, ICC Docket Nos. 09-0166, 09-0167 Cons. 

CUB’s response to the Motion seeks to eliminate the 5:00 p.m. portion of that sentence, 

i.e., to eliminate the language “no later than 5:00 p.m. Central time on the date of filing, unless 

otherwise ordered”.  CUB’s response gives an irrelevant legal reason and a weak practical reason.  

CUB’s proposal either should not be adopted or should be modified as discussed below. 

CUB’s Legal Ground.  CUB’s legal argument is not relevant.  CUB is correct that the 

Supreme Court of Illinois ruled that, in a proceeding before the Illinois Commerce Commission 

(the “Commission” or “ICC”), an application for rehearing that is filed on e-Docket after 

5:00 p.m. still counts as filed on that day, because the ICC’s e-Docket rules do not require filing 

by 5:00 p.m.  CUB response, p. 2, citing People ex. rel Madigan v. Illinois Commerce 

Commission, 231 Ill. 2d 370 (2008) (“Madigan”).  That was the critical issue in Madigan, 

because filing a timely application for rehearing is a prerequisite for the right to appeal, 220 

ILCS 5/10-113, the timeliness of the filing of the application was the key issue before the Court, 

and its timeliness turned on the above point. 

CUB acknowledges, however, that, notwithstanding Madigan, the ALJs may set time of 

day filing and service requirements for testimony in these consolidated Dockets, although CUB, 

without further citation or explanation, claims that Madigan creates a “presumption” of a 

Midnight deadline.  See CUB response, p. 2. 

  The ALJs’ general authority under the ICC’s Rules of Practice encompasses setting 

deadlines for filing and service of testimony and other filings in a contested case through the 

issuance of a final Order.  See 83 Ill. Adm. Code §§ 200.300, 200.500.  Nothing in Madigan 
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holds or suggests otherwise.  Nothing in Madigan holds or suggests a presumption of a Midnight 

deadline for such filings or service.  So, CUB’s legal ground is off the mark. 

CUB’s Practical Ground.  CUB’s practical argument is that, while it will use its best 

efforts to meet a 5:00 p.m. deadline, it is concerned that “unforeseeable technical or other issues” 

may cause it to file / serve its direct and/or or rebuttal testimony after 5:00 p.m., and then CUB 

might have to seek approval of a late filing.  CUB response, pp. 1-2, 2.  CUB also asserts that the 

5:00 p.m. deadline “could be overly burdensome”.  Id. at p. 2. 

There is no denying that unforeseen technical or other problems could cause anyone, 

including the Utilities, to miss a deadline.  However, changing the deadline from 5:00 p.m. to 

Midnight does not mean that CUB or anyone else could not miss that deadline, too. 

CUB’s practical ground is weak, at best.  Under the agreed compromise schedule entered 

by the ALJs orally on April 11th and in writing on April 13th, Staff and intervenors have 

120 days to prepare and file / serve their direct testimony, and 33 days to file / serve their rebuttal 

testimony.  120 days is a substantial period.  33 days is an above average length of time to 

prepare rebuttal, and it is generous in contrast to the 28 days (including the July 4th holiday 

weekend) allowed the Utilities for rebuttal and the 7 days allowed the Utilities for surrebuttal. 

Moreover, eliminating the 5:00 p.m. deadline for the filing and service of Staff and 

intervenor rebuttal would be very problematic.  Not only do Staff and intervenors have 5 days 

more than the Utilities to prepare their rebuttal, but, far more importantly, after Staff and 

intervenors serve their rebuttal, the Utilities have just 7 days to prepare, file, and serve their 

surrebuttal.  Service of Staff and intervenor rebuttal after 5:00 p.m. would reduce the very 

limited time afforded the Utilities to turn around surrebuttal.  Would being 10 minutes late make 

much difference?  Probably not.  Would being an hour late make a difference?  It could, 
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especially because one of the Utilities’ witnesses resides on the East coast, one hour ahead.  Still 

later would be worse. 

One possible outcome here is to leave the deadline at 5:00 p.m. for all four remaining 

rounds of testimony, as it was in the Utilities’ 2009 rate cases.  There has to be a deadline one 

way or the other, 5:00 p.m. is a common deadline in ICC proceedings, and 5:00 p.m. makes more 

sense than Midnight. 

If the ALJs in the instant Docket do wish to re-balance the competing interests, including 

taking into account the difficult time constraints on preparing the Utilities’ surrebuttal, however, 

then the Utilities suggest, in the alternative, that the ALJs remove the 5:00 p.m. deadline for the 

Staff and intervenor direct and the Utilities’ rebuttal, make the deadline 3:00 p.m. for the Staff 

and intervenor rebuttal, and leave the deadline at 5:00 p.m. for the Utilities’ surrebuttal. 

II. Motion Briefing Schedule Consistency  

 Under the schedule as discussed and orally approved on April 11th, as the Utilities then 

understood it and tried to reflect in the Motion (although not in as much detail as possible): 

 pretrial motions as to testimony through Staff and intervenor rebuttal are due on 

August 19th, responses are due 2 business days later, August 23rd, and replies are due 

1 business day later, August 24th; and 

 pretrial motions as to surrebuttal are due on August 24th, and responses are due 2 business 

days later, August 26th, with no replies. 

See April 11th Transcript at pp. 28-30. 

The April 13th ALJs scheduling order, however, as to the first group of motions, uses 

calendar days instead of business days, which makes the responses due on August 21st, which is 

a Sunday, followed by replies on August 22nd. 
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The Utilities suggest that the April 13th ALJs scheduling order be modified to use 

business days as to the first group of motions, but, if not, then the draft Order attached to the 

Motion would need to be conformed. 

THEREFORE, for all the reasons set forth above, North Shore and Peoples Gas 

respectfully request that the ALJs grant the Motion and enter or, alternatively, modify the draft 

Order as indicated above. 

 

Dated: April 28, 2011 
 
 
 
 
John P. Ratnaswamy 
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