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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
COMMONWEALTH EDISON COMPANY § 
       § 
Petition for approval of an Alternative Rate  § DOCKET NO. 10-0527 
Regulation program pursuant to Section 9-244 § 
of the Public Utilities Act    § 
 

THE CHICAGO TRANSIT AUTHORITY’S 
CORRECTED REPLY BRIEF ON EXCEPTIONS 

 
 Commonwealth Edison Company (ComEd or Company) in its Brief on Exceptions 

(BOE) argues that the Proposed Order (PO) would prevent any utility from obtaining approval 

for an alternative regulation plan in Illinois.  When ComEd’s arguments are stripped of their 

rhetorical flourishes, it is clear that the findings in the PO are correct and should not be modified 

as requested by ComEd. 

I. Beating a Self-set Budget Is Not a Proper Criteria for Alt Reg. 

 In this docket, ComEd seeks approval of what it termed an alternative regulation plan 

(Alt Reg) for three projects and to establish a mechanism to recover smart grid costs, even 

though the Commission has not determined what should be included in a smart grid.  Under the 

proposal, ComEd would be given an incentive of one-half the “savings” if it can beat its own 

budgets for the projects.  

 The PO correctly finds that ComEd has not met the statutory requirements for alternative 

regulation and that the projects, contrary to ComEd’s assertions, are not what the legislature had 

in mind when it included alternative regulation language in the Public Utilities Act. 

 ComEd proposes three projects under its Alt Reg plan: 
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• A $5 million per year project for assisting customers to pay their electric bills.  

There is no 50/50 sharing if ComEd “beats” its own budget.  

• A $5 million project for purchasing electric vehicles and charging stations. 

• A $30 million project for maintaining ComEd’s underground infrastructure. 

 In addition, ComEd under the guise of Alt Reg, seeks approval of its investment in smart 

grid projects, which have not been defined by ComEd or approved by the Commission.  This 

pre-approval would side-step the Commission’s current smart grid review process. 

 The PO correctly finds that an alternative regulation plan based upon whether ComEd 

“beats its own budget, even if approved by the Commission, does not seem consistent with what 

is contemplated by the statute—adjustments to rates based on utility performance. . . ComEd has 

tremendous control over the budget and there is not sufficient transparency to determine if the 

proposed budgets are reasonable.  Under the Rate ACEP tariff, ComEd is rewarded for inflated 

budgets.”  PO at 19. 

 ComEd urges the Commission to follow its earlier decision in Northern Illinois Gas 

Company, ICC Docket No. 99-0126 (November 1999), which approved a 50/50 sharing of 

savings and losses.  Of course, ComEd ignores, or wants the Commission to ignore, the results of 

the Nicor order, which is still being litigated at the Commission in Consolidate Dockets 01-0705, 

02-0067, and 02-0725.  The Nicor 50/50 savings plan, where Nicor was empowered to beat its 

own gas estimates, resulted in investigations by various agencies, including the ICC and the 

Securities and Exchange Commission.  In the most recent prefiled testimony in the still-pending 

case, the ICC Staff testifies that Nicor maximized its profits, failed to properly inform the 
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Commission as to what it was doing, engaged in accounting tricks, and was forced to restate its 

accounting statements.1 

 In response to the PO, ComEd argues that it “is especially troubled by certain portions of 

the Proposed Order that appear to accuse it of bad faith.  ComEd is not motivated to ‘sell’ the 

Commission overstated budgets, even if it could.”  ComEd BOE at 6.  Then, ComEd argues that 

“the evidence shows that ComEd’s budgets are not soft or inflated.”  This is not correct. The 

record contains more than ample evidence that ComEd has the ability and the motivation to 

present inflated budgets to “beat.”   

 The use of the Company’s own budgets is inherently flawed.  As CTA/Metra witness Mr. 

Bachman observed: 

Utilization of budget estimates creates inherent costing uncertainties which cannot 
be eliminated but must be recognized.  The policy concern becomes a real 
problem when the entity making the budget projections is rewarded based on its 
budget projections, which is ComEd’s proposal.  In order to have ComEd 
rewarded for saving actual costs based on its own budget projections, there would 
have to be an independent after-the-fact review of the budget versus actual 
expenditures.  Unfortunately, this type of audit would require expending 
additional regulatory resources. 
 

CTA/Metra Joint Ex. 1.0 at 5.   

 In particular, the ICC Staff demonstrated that the budget for the electric vehicle purchases 

is significantly overstated.  ComEd submitted a $5 million budget electric vehicle program.  ICC 

Staff witness Reardon examined the budget and found it deficient. 

As an example, consider the budget for the EVP.  It is composed of some number 
of EVs and so many charging stations.  ComEd has estimated the cost for each 
EV and each charging station.  If ComEd mis-estimates the cost per unit, then 
total cost estimates will be wrong.  A market commodity’s price is the result of 
market forces that are largely beyond the control of ComEd.  Therefore, the cost 

                                                 
1  See generally, the direct testimony on reopening of Richard J. Zuraski and Mark Maple, filed in 
Consolidated Docket Nos. 01-00705, 02-0067, and 02-0725 available on eDocket. 
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per unit of an EV does not depend on what ComEd budgeted, but the market.  
ComEd cannot purchase EVs at a better price than the market price.  In that case, 
if per unit prices are lower than budgeted, ComEd could earn more than its costs 
without being particularly efficient.  Further, since this is true, ComEd has a 
strong incentive to overestimate the budget. . . The higher the budget, the better it 
is for ComEd. 
 

ICC Staff Ex. 1.0, Reardon Direct at 19.  Another ICC Staff witness found that the $5 million 

ComEd electric vehicle program was overinflated by at least $1 million.  ICC Staff Ex. 2.0, 

Hinman Direct at 18-19.  The PO’s finding that the “Commission is wary of approving an Alt 

Reg program that provides a utility the ability to manipulate data or information provided to the 

Commission,” PO at 20, is amply supported by the evidence. 

 ComEd’s BOE argument that the $5 million electric vehicle program is “modest in terms 

of ComEd’s overall revenue requirement,” ComEd BOE at 21, and that it therefore has no reason 

to manipulate the budget is incorrect.  If the program is so modest, then ComEd does not need 

Alt Reg to fund it.  Furthermore, ComEd does not say that it will not purchase the electric 

vehicles absent approval of its Alt Reg rider.  Because it is, as ComEd states, a modest portion of 

its overall budget, there is no compelling reason to allow ComEd to reap rewards for beating a 

budget that the ICC Staff has demonstrated is inflated. 

II. Ratepayers Do Not “Win” Under ComEd’s Alt Reg Proposal. 

 ComEd inartfully argues for approval of its rider because, “[i]f costs go down, everyone 

wins, and everyone should benefit.”  ComEd BOE at 3.  However, under ComEd’s proposal, 

costs go up and only ComEd wins because it will receive a return on one half of any “savings” 

achieved by beating its own budget.  As the PO correctly finds, “If ComEd excels, by its own 

standard, and beats the budget, ComEd asserts that ratepayers share in the savings of coming in 

below budget.  Said another way, under Rate ACEP, ratepayers pay more than actual costs if 
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ComEd is below budget. . . It is difficult for the Commission to see, in any circumstance, how 

the treatment of capital costs under Rate ACEP could possibly result in lower rates for ratepayers 

than under traditional regulation, let alone be likely to result in lower rates.”  PO at 31-32. 

III. ComEd’s Proposal to Ignore the Commission’s Smart Grid Timetable 
Should be Rejected. 

 ComEd’s request to recover smart grid improvements in its Alt Reg proposal is both 

counterproductive and lacking in substance.  ComEd states that it included smart grid in the 

proposal “[b]ecause a cost recovery mechanism is essential for whatever Smart Grid investments 

the Commission authorizes.”  ComEd states in its BOE that the “record demonstrates that those 

programs have customer benefits.”  ComEd BOE at 5.  The problem is that the “benefits” of the 

smart grid programs have not been demonstrated.  At present, ComEd is engaged in an advanced 

metering infrastructure pilot program that has yet to report its results to the Commission.  In 

addition, the Commission has not determined what projects are either proper and appropriate for 

smart grid, or how the costs should be recovered.  ComEd wants the Commission to abandon its 

current smart grid process so that ComEd can recover unidentifiable smart grid projects under 

Rate ACEP.  Because ComEd failed to present any concrete smart grid proposals in the docket, 

“the Commission does not find any of the possible benefits of Smart Grad projects to have any 

weight in the consideration of Rate ACEP.”  PO at 99. 

 There is no reason for the Commission to approve a cost-recovery mechanism where no 

programs have either been presented to or approved by the Commission.  ComEd is wrong when 

it argues that by failing to approve such a cost-recovery mechanism, “the benefits to customers, 

the Northern Illinois economy, and society will be delayed and lost,” ComEd BOE at 31, because 

there is no program that has been approved for which recovery is lacking.  The PO is correct that 
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adopting a cost-recovery mechanism at this time would be premature and is contrary to the 

defined process previously approved by the Commission.  “By following the defined process, the 

Commission will not put the State behind in the Smart Grid Discussion going on throughout the 

nation, as suggested by ComEd witness Hemphill, but rather it will allow the Commission to 

maintain control over the discussion.”  PO at 100. 

IV. Conclusion. 

 The CTA requests that the Commission reject ComEd’s Rate ACEP and that the final 

order reflect the language in the PO. 
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