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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 
COMMONWEALTH EDISON COMPANY ) 
       ) 
Petition for approval of an Alternative Rate ) Docket No. 10-0527 
Regulation Plan pursuant to Section 9-244 ) 
of the Public Utilities Act    ) 

NOW COMES the Citizens Utility Board (“CUB”), pursuant to Section 

200.830 of the Rules of Practice, 83 Ill. Adm. Code Part 200, of the Illinois 

Commerce Commission (“ICC” or “the Commission”) and the briefing schedule 

established by the Administrative Law Judges (“ALJs”) in this case, to file this 

Reply Brief on Exceptions.  This brief addresses the factual and legal issues raised 

the Brief on Exceptions of Commonwealth Edison Company (“ComEd” or “the 

Company”). 

 

I. INTRODUCTION AND GENERAL RESPONSE 

The Proposed Order (“PO”) correctly concludes that ComEd’s proposed Rate 

ACEP does not meet all of the statutory criteria required by the Public Utilities Act 

for Commission approval of an alternative regulation plan.  PO at 100-101.  

Undeterred, ComEd asserts the Commission can approve its proposed Rate ACEP 

solely because it includes “beneficial projects.” ComEd BOE at 8.  As it has done 

throughout this proceeding, ComEd urges the Commission to review the projects 

currently proposed rather than the legality of the mechanism.  Tr. at 404-05; 

ComEd BOE at 8.  This evasion belittles the time, energy and effort spent by all 
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parties in this proceeding evaluating ComEd’s proposal on the very specific criteria 

laid out by the General Assembly.  The Proposed Order correctly concluded 

ComEd’s Rate ACEP proposal fails to meet the following statutory criteria:  

 Whether the proposal is likely to result in rates lower than otherwise 

would have been in effect under traditional rate of return regulation 

for the services covered by the program.  220 ILCS 5/9-244(b)(1). 

 Whether the proposal is likely to result in other substantial and 

identifiable benefits that would not be realized by customers served 

under the program and that would not be realized in the absence of the 

program.  220 ILCS 5/9-244(b)(2). 

 Whether the proposal provides for an equitable sharing of any 

economic benefits between ComEd and its customers to the extent the 

program results in such benefits.  220 ILCS 5/9-244(b)(8).  

 Whether the proposal provides for annual reporting requirements and 

other provisions that will enable the Commission to adequately 

monitor its implementation of the program.  220 ILCS 5/9-244(b)(7).1 

The only two criteria ComEd’s proposal does satisfy are that Rate ACEP is not 

“likely to result in deterioration of the utility’s financial condition (220 ILCS 5/9-

244(b)(4)) and that Rate ACEP would not affect ComEd’s obligations to provide 

electric delivery services under PUA Article 16 (220 ILCS 5/9-244(b)(6))..  PO at 42-

                                                      
1 Because CUB did not address this particular criterion in either testimony or briefs, CUB will not address 
it here in this Reply Brief on Exceptions. 
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44.  In fact, the Proposed Order concluded that “all evidence points to Rate ACEP 

improving ComEd’s financial condition.”  

As the Proposed Order acknowledges, review of the statutory criteria as 

applied to the Rate ACEP mechanism itself must come before a review of the 

individual projects proposed.  See PO at 6.  ComEd ignores the fact that the 

mechanism they propose will continue as a vehicle for other projects by focusing 

their discussion on the three discrete currently-proposed projects and their 

individual merits.  ComEd BOE at 8.  To the Company, speculating about how these 

programs might function under traditional regulation is a “red herring” since the 

Company flatly refuses to undertake these programs (in any way, shape or form) 

unless its proposal is approved.  ComEd BOE at 6.  The Company does not explain 

how the Commission could decide if the “costs of these programs exceed the 

benefits” in order to reject them on their merits, as ComEd asks (ComEd BOE at 6) 

without the very quantitative analysis the Company maintains is inappropriate in 

this proceeding (ComEd BOE at 12).  Evaluating and comparing the costs and 

benefits of these projects under both ComEd’s proposal and under traditional rate of 

return regulation is a fundamental analysis required of the Commission by the 

General Assembly.   

ComEd offers the Commission no argument that has not already been 

rebutted by the other parties.  The Company’s Brief on Exceptions is functionally 

the same as their Initial Brief, with a distinctly more querulous tone.  Incorporating 

histrionic assertions that the PO “slams the door on regulatory innovation” (ComEd 



4 
 

BOE at 1) by requiring alternative regulation to meet the requirements of 9-244 

ignores the reality that the statutory criteria are not “insurmountable” hurdles but 

public policy directives.  See Id.  ComEd cannot avoid the questions, the analysis 

and the criticisms of Staff and Intervenors under any regulatory framework – 

alternative or traditional – because ComEd is a regulated public utility, granted a 

monopoly franchise to deliver electricity in exchange for public oversight.   

These public processes are not evidence of some failure in regulation, 

requiring a “pilot” alternative regulation plan so that ComEd can undertake 

projects all others question the value of.  These public processes are evidence of the 

compromise struck between the public service needed and the private profits 

allowed.  Rhetorical questions and out-of-context quotes from the President serve as 

nothing more than straw men because the Company cannot refute the PO’s findings 

as to the statutory requirements.   

 

II. STATUTORY REQUIREMENTS 

A. SECTION 9-244 OF THE PUBLIC UTILITIES ACT 

The Proposed Order concluded, and all other parties in this case agreed, Rate 

ACEP does not meet the criteria of Section 9-244.  PO at 100-101, CUB Init. Br. at 

11-18, Staff Init. Br. at 52-66, AG Init. Br. at 45-55, IIEC Init. Br. at 6-19, Metra 

Init. Br. at 13-16, AARP Init. Br. at  8-18.  Rate ACEP is not likely to result in rates 

lower than those that would otherwise have been in effect under traditional 

regulation for the projects covered by the program.  PO at 101.  Rate ACEP does not 
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confer substantial benefits that would be realized by customers that they would not 

receive in absence of ACEP.  Id.  Rate ACEP’s “sharing” mechanism does not 

provide any net economic benefits to customers. Id.  Rate ACEP’s annual reporting 

requirements that would enable the Commission to adequately monitor 

implementation of the program are in fact insufficient under the law.  Id. 

1. PUA 9-244(b)(1): ComEd’s Proposal Will Not Result in Lower 
Rates 

Before approving any alternative regulation plan under the Public Utilities 

Act, the Commission must first find that the plan would result in rates lower than 

otherwise would have been in effect under traditional rate of return regulation for 

the services covered by the program and that are consistent with the provisions of 

Section 9-241.  220 ILCS5/9-244(b)(1).  ComEd’s primary argument that it meets 

this criteria appears to be the Company’s claim that it in fact has no incentive to 

inflate the budgets of the specific projects it has proposed in this proceeding. ComEd 

BOE at 7.  The Company does not explain or present any credible argument that it 

has the greatest incentive to spend as little as possible either.  ComEd does not 

address why CUB is wrong to conclude that in fact the Company’s greatest 

incentive under Rate ACEP is to spend 105% of its self-determined budgets, since in 

that case the Company recovers and earns a return on that entire amount.  CUB 

Init. Br. at 15.  The Company assures the Commission that it is not “motivated” to 

“sell” the Commission overstated budgets, even if it could, and if it did, the 

maximum monetary gains ComEd could get are “tiny.” ComEd BOE at 6. The 

Company further states that, due to the “pilot” nature of the proposal, the 
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Commission could end the pilot thus limiting the time during which ComEd 

retained those gains.  Id.  Such assurances do not absolve the Commission of 

examining the fundamental question in this case: does ComEd’s Rate ACEP 

proposal offer its customers – its captive ratepayers – lower costs than traditional 

regulation for the projects ComEd proposes here and might propose in the future 

(e.g. its smart grid programs)?  The Proposed Order reached the same conclusion on 

that question as all other parties in this case that are not a regulated public utility: 

Rate ACEP does not. 

As CUB pointed out in its Initial Brief, ComEd in fact sees much greater 

benefit from spending as much as it can to earn greater returns on those 

investments.  Id. at 14.  If ComEd spends only 80% of its budget, it must share part 

of the savings with customers, and earns its return on a less-costly investment.  If 

ComEd spends exactly 95% of its budget, it earns a greater return on its investment 

with no additional savings to be credited to customers.  Id. at 14-15.  In fact, the 5% 

O&M discount that ComEd points to as meeting (b)(1) is far from the definitive 

savings ComEd claims.  Under Rate ACEP, ComEd does not have an incentive to 

restrain spending below what would occur for these projects under traditional 

regulation, and it is not likely that they would do so.  Id.    

The Proposed Order is correct when it states that under ComEd’s proposal, 

the only circumstance in which ratepayers have the possibility of paying less than 

actual costs for a project are if ComEd’s actual capital expenditures are greater 

than 105% of the budgeted amount.  PO at 32.  If ComEd “beats” its budget, 
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ratepayers pay more for the project than ComEd’s spent, paying 50% of the 

difference between the budget and the actual spend.  PO at 31-32. Any proclaimed 

5% O&M savings is dubious as well.  The Company has admitted that the O&M 

savings it asserts are not measurable.  Tr. at 418.  On such vague assertions the 

Commission cannot conclude there are specific benefits that Rate ACEP will confer 

to lower rates as required by the statute.  220 ILCS 9/244(b)(2). 

 ComEd stresses that the statute requires rates lower than otherwise would 

have been in effect for the services included in the alternative regulation plan.  

Since the Company refuses to consider offering any of these services under any 

traditional regulatory framework, ComEd maintains the statute does not requires 

that rates (or the costs of the services) must be lower than they are now or lower 

than they would otherwise be without the projects proposed.  ComEd BOE at 39-40.  

ComEd thus points to its 5% “discount” to demonstrate savings.  Id. at 49.  While 

ComEd likes to call this “sharing” in the savings, the Proposed Order notes that 

ratepayers would enjoy 100% of cost savings under traditional regulation.  PO at 

31-32.  Ratepayers also begin paying carrying costs immediately as opposed to 

waiting until the end of a rate case as under traditional regulation.  PO at 32.  

ComEd is asking the Commission to draw very fine lines around the language in the 

Public Utilities Act when it argues the statute does not require rates to be lower 

than they are now, or lower than they would be if the services were not offered at 

all.  ComEd BOE at 39-40.  CUB understands why ComEd makes this argument – 

the Company has been steadfast in its refusal to undertake these projects under 
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traditional regulation.  ComEd Ex. 8.0 at 21.  The problem is that ComEd’s 

arguments about statutory interpretation (ComEd BOE at 40) defy its own picking-

apart of the statute’s language in order to prove itself right.  Since the Commission 

must look to the plain meaning of the statute – that is, look to  the language used by 

the legislature to determine its intent and thus to determine if ComEd’s proposal is 

lawful, ComEd’s strategy of using Rate ACEP to meet some statutory criteria but 

the specific projects to meet others defies that goal.   

2. PUA 9-244(b)(2): Rate ACEP is Not Likely to Result in 
Substantial and Identifiable Benefits for Customers That They 
Would Not Realize in Absence of the Program 

The PUA requires that an alternative regulation program be “likely to result 

in other substantial and identifiable benefits that would be realized by customers 

served under the program and that would not be realized in the absence of the 

program.”  220 ILCS 5/9-244(b)(2).  The Company complains that the PO is 

incorrect in evaluating the Rate ACEP mechanism itself under 9-244(b)(2) and 

states such a finding is “contrary to the statute,” but provides no citation or support 

for its assertion that the projects it has proposed should be evaluated rather than 

the mechanism (the mechanism which will continue beyond the end of the projects).  

ComEd BOE at 44.  Rather than providing any support for its assertion that the 

projects, as opposed to the mechanism, should be evaluated under (b)(2), the 

Company switches to its misdirection tactic—ironically, to argue that it does not 

obfuscate issues and is offended at such implications.  ComEd BOE at 44.  As CUB 

argued and the PO correctly concluded, the “program” here is not any specific 

project but the mechanism itself, Rate ACEP.  CUB Init. Br. at 15-16, PO at 40.  
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The Company readily uses Rate ACEP in general as “the program” to meet the 

criteria of (b)(1) and (b)(8).  ComEd Ex. 6.0 at 39-40.   

Even if an evaluation of the currently-proposed projects rather than the 

mechanism was appropriate, the benefits of the projects proposed are all benefits 

that customers have seen through traditional regulation.  CUB Init. Br. at 15-18.  

Incorporating the arguments of its Initial Brief, and without repeating those 

previous arguments in detail, CUB notes that the Company already has a fleet of 

hybrid cars which were purchased under traditional regulation because of its own 

interest in the benefits of hybrid vehicles.  CUB Init. Br. at 16, citing AG Ex. 1.0 at 

44, AG Ex. 1.5.  ComEd has been testing and replacing underground cable for many 

years.  ComEd Ex. 4.0 at 6.  ComEd has had a low-income assistance program for 

years as well.  AG Cross Ex. 4.  The PO acknowledged CUB’s argument regarding 

the particularly opportunistic nature of the LIAP program because the Company 

will get goodwill for these programs at no cost to itself.  PO at 60, citing CUB Init. 

Br. at 17.   

Executing the projects proposed under Rate ACEP has no substantial and 

identifiable benefits that customers are not likely to see in the absence of the 

mechanism.  ComEd’s refusal to undertake these projects absent Rate ACEP 

amounts to nothing more than a threat to the Commission to try to ensure 

alternative regulation, which results in no benefits other than to shareholders.  

CUB Init. Br. at 18.  It does not absolve the Commission of its responsibility to 
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determine whether there are substantial and identifiable benefits for ComEd’s 

customers before any approval of an alternative regulation plan is warranted. 

3. PUA 9-244(b)(8): Rate ACEP Does Not Include a Means to Share 
Economic Benefits Between the Company and its Customers 

Section 9-244 requires that any alternative regulation proposal include 

“provisions for an equitable sharing of any net economic benefits between the utility 

and its customers to the extent the program is likely to result in such benefits.”  220 

ILCS 5/9-244(b)(8).  As all other parties in this proceeding concluded, even if 

ComEd’s proposed investments result in any economic benefits, Rate ACEP does not 

include a means to share those benefits with customers.  CUB Init. Br. at 18. Here 

again the Company complains that the Commission should evaluate this criteria 

based on the projects proposed, not the mechanism itself.  ComEd BOE at 48.  Here 

again the Company fails to provide any support for that argument.  The 

Commission should ignore this bluster, since such statements are nonsensical in 

light of the fact that it is the mechanism for which ComEd seeks approval and it is 

the mechanism that will continue on, as a vehicle for other projects, beyond the end 

of the three projects ComEd proposed here.  The best ComEd can do is maintain 

that its 5% O&M “discount” simply must benefit customers because they will pay 

less than the Company’s actual cost.  ComEd BOE at 49.  ComEd’s contention that a 

5% “discount” necessarily means that ratepayers will pay less is not supported.  

Economic benefits from each of the programs proposed are uncertain, and any 

economic benefits the programs do have would not be shared with customers until 

the Company’s next rate case.  Id. 
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