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METRA’S REPLY BRIEF ON EXCEPTIONS 

The Northeast Illinois Regional Commuter Railroad Corporation, d/b/a Metra (“Metra”), 

submits this memorandum as its Reply Brief on Exceptions (“RBOE”).  The only initial brief on 

exceptions addressed in this memorandum is the Brief on Exceptions (“BOE”) of 

Commonwealth Edison Company (“ComEd”). 

INTRODUCTION 

Like every rider and other initiative ComEd has proposed in the recent past, proposed 

Rate ACEP is designed to allow ComEd to start recovering capital project costs almost 

immediately.  See, e.g., Dkt. 07-0566 (Rider SMP and Rider SEA); Dkt 09-0263 (Rider AMP).  

Proposed Rate ACEP would enable ComEd to begin recovery on specified projects almost 

immediately, and ComEd’s ultimate recovery would be based on the proximity of ComEd’s final 

project costs to ComEd’s budget estimate.  In addition, ComEd has requested approval in this 

docket of a cost recovery mechanism for Smart Grid projects not yet identified.  The unidentified 

Smart Grid projects account for the substantial majority of the initial proposed costs under Rate 

ACEP:  a projected $90 million for unidentified Smart Grid projects and $45 million for three 

other projects. 
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The Commission Staff, and every intervenor in this proceeding, is vehemently opposed to 

ComEd’s proposal.  They all have opposed ComEd’s proposal because a utility’s own budget is 

subject to ready manipulation and is not an appropriate standard against which to measure a 

utility’s performance, and because ComEd’s proposal does not satisfy the statutory criteria under 

Section 9-244 of the Public Utilities Act, 220 ILCS 5/9-244.  The presiding Administrative Law 

Judge agreed with Staff and the intervenors, and wrote a lengthy, thoughtful Proposed Order in 

which she addressed every statutory criteria with reference to the law and the evidence in the 

record. 

In response to the Proposed Order, one might have expected ComEd to recognize the 

error of its ways and fold its tent.  However, ComEd filed an initial brief on exceptions full of 

vitriolic rhetoric and replete with very aggressive attacks on the reasoning in the Proposed Order.  

ComEd went so far as to sanctimoniously pronounce in the first sentence of its Introduction and 

Executive Summary that:  “The Proposed Order slams the door on regulatory innovation in 

Illinois.”  ComEd BOE at 1.  The same paragraph on page 1 of ComEd’s BOE concludes that the 

“hurdles” in the Proposed Order “would tie the Commission’s hands and prove to be 

insurmountable for many realistic and beneficial forms of alternative regulation.”  Id.   

The short answer to ComEd’s arguments is that if and when ComEd puts forth a “realistic 

and beneficial form of alternative regulation”, it likely will be approved.  The current proposal 

does not fall into that category, and should be rejected.  In fact, the current proposal is so 

woefully bad that it has caused Metra to ponder its true purpose.1 

Metra has briefly addressed below the issues it addressed in its opening and reply briefs. 

Metra’s Reply Brief on Exceptions 

                                                 
 
1 ComEd is supporting pending legislation in the Illinois General Assembly.  House Bill 14, among others, would 
strip this Commission of meaningful supervisory authority over ComEd’s Smart Grid projects.  It seems likely that 
the opinion issued in this case will surface in the legislative discussions and debate, a fact likely not lost on ComEd. 
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I. ALLOWING COMED TO USE ITS OWN BUDGET AS A STANDARD 
AGAINST WHICH COMED’S PERFORMANCE IS TO BE MEASURED 
IS UNREASONABLE. 

ComEd understandably has not cited to the Commission a single instance in which 

another utility was authorized to implement an alternative regulation scheme in which the 

utility’s right to recover was based upon whether the utility’s final project costs were at or close 

to budget.  That is because it is a concept without merit.  There is nothing intrinsically valuable 

to ratepayers about ComEd meeting its internal budget.  Moreover, meeting its budget is not a 

performance standard readily susceptible to objective measurement or comparison.  As numerous 

witnesses have testified, ComEd budgets are subject to manipulation and control by ComEd.  

[E.g., J. Bachman Direct, CTA/Metra Jt. Ex. 1.0 at 5:97-105; D. Rearden Direct, ICC Staff Ex. 

1.0R at 17:393 to 19:442; R. Stephens Direct, IIEC Ex. 1.0-C at 11:237-51; J. Hinman Direct, 

ICC Staff Ex. 2.0 (Rev.) at 3:56-62]  Commission Staff and the parties lack the ability, resources 

and inclination to investigate and police ComEd’s budget practices.  [D. Rearden Direct, ICC 

Staff Ex. 1.0R at 9:191-208 and 19:423-25; D. Rearden Rebuttal, ICC Staff Ex. 8.0 at 12:271-

74].   

As the Proposed Order emphasized, that an alternative regulation plan based upon 

whether ComEd “beats its own budget, even if approved by the Commission, does not seem 

consistent with what is contemplated by the statute—adjustments to rates based on utility 

performance…ComEd has tremendous control over the budget and there is not sufficient 

transparency to determine if the proposed budgets are reasonable.  Under the Rate ACEP tariff, 

ComEd is rewarded for inflated budgets.”  Proposed Order at 19.  ComEd’s argument that we 

would not manipulate our budget in order to make sure our stockholders profit and that our 

management demonstrates profitability, and we did not do it in the proposed pilot projects, 

Metra’s Reply Brief on Exceptions 
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simply is not an effective response.  ComEd’s own budget is not a meaningful, objectively 

measurable or trustworthy standard against which to measure ComEd’s performance.   

II. NO COST RECOVERY MECHANISM SHOULD BE APPROVED FOR 
SMART GRID COSTS UNTIL THE PROJECTS AND RELATED 
BENEFITS ARE IDENTIFIED. 

In its introduction, ComEd sanctimoniously pronounced that: 

This is a critical time for Illinois utility regulation.  The 
Commission is confronting the need to foster infrastructure 
investment, to promote energy efficiency and demand response, 
and to modernize the grid to accommodate everything from 
electric vehicles to smart appliances to micro-generation, and 
improving reliability—all while ensuring that rates remain just and 
reasonable. 

BOE at 1-2.  In its argument that it is essential that a recovery mechanism be established for 

Smart Grid projects before those projects are known, ComEd asserted that: 

Thus, absent the Commission approving a recovery mechanism as 
part of Rate ACEP or legislation, the benefits to customers, the 
Northern Illinois economy, and society will be delayed and lost. 

Id. at 30-31, citing Hemphill Dir., ComEd Ex. 1.0 Rev., 16:329-330. 

Unless the proposed Smart Grid projects are identified, it is impossible to say whether 

future Smart Grid projects will “promote energy efficiency and demand response” or “modernize 

the grid”.  It also is impossible to determine whether Smart Grid does offer “benefits to 

customers, the Northern Illinois economy, and society”, so no one could possibly state that 

failure to approve a cost recovery mechanism today will cause any benefits to be “delayed and 

lost”.2  ComEd’s speculation about the benefits of future unknown Smart Grids that have yet to 

be proposed has no evidentiary support in the record and should be disregarded.   

                                                 
 

Metra’s Reply Brief on Exceptions 

2 John W. Rowe, the Chairman and CEO of ComEd’s parent, the Exelon Corporation, apparently does agree that 
Smart Grid projects necessarily offer benefits that would justify the costs.  See Transcript and Video of March 8, 
2011 Speech by John W. Rowe to the American Enterprise Institute, available at 
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The Commission previously declined to allow ComEd to establish a recovery mechanism 

for Smart Grid costs until the projects are known and the benefits, if any, to the various rate 

classes are identified.  Dkt. 07-0566, 9/10/08 Final Order at 138.  Also as noted in the Proposed 

Order, the Commission previously established a schedule for consideration of Smart Grid issues 

and costs in the last ComEd rate case, Docket 07-0566.  Id. at 138-43; Proposed Order at 99-100.  

While ComEd suggests that the Commission’s prior decision should be reversed, it offers no 

justification other than speculation about possible lost benefits of unknown projects.  No good 

reason has been identified to justify the Commission reversing course on Smart Grid. 

Furthermore, ComEd was previously denied the right to recover the cost of AMI Pilot 

Project meters from the Railroad Class in Docket 09-0263.  Dkt. 09-0263, 10/14/09 Final Order 

at 2009.  While not offered for approval in this proceeding, ComEd’s principal policy and rate 

witness indicated that the proposed Rate ACEP is designed to recover additional AMI Pilot 

Project meter costs from the Railroad Class.  [R. Hemphill, 1/27/11 Tr. at 625.16 to 626:6].  

ComEd’s BOE never mentions that it also is seeking to reverse the Commission’s prior decision 

in Docket 09-0263.   

In addition to effectively asking the Commission to overrule prior rulings, ComEd’s 

proposal violates what ComEd’s policy witness, Dr. Hemphill, candidly admits is one of the 

most fundamental rate design principles.  In both this and a prior proceeding, Dr. Hemphill 

testified that one of the most fundamental principles of rate design is to assign costs to the 

maximum extent practical to the rate classes benefiting from these costs.  [R. Hemphill, 1/26/11 

Tr. at 496:6 to 497:11].  When Dr. Hemphill was asked to explain how ComEd’s proposal to 

Metra’s Reply Brief on Exceptions 

                                                                                                                                                             
 
http://www.eenews/tv/transcript/1293.  Metra has filed a motion to have Mr. Rowe’s comments admitted into 
evidence.  That motion is pending. 
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establish a cost recovery mechanism for Smart Grid costs before the projects are not known or 

the benefits identified could possibly be consistent with the cost causation principles that Dr. 

Hemphill had identified as one of the most fundamental tenets of rate design, Dr. Hemphill was 

flummoxed and understandably incapable of providing a coherent response. He testified in 

response that any Smart Grid project benefits all customers.  [Id. at 497:12 to 498:1].   

ComEd’s BOE never mentions or directly confronts the fact that its proposal for approval 

of a cost recovery mechanism for unknown Smart Grid costs violates the cost causation 

principles upon which the Commission’s prior rulings in Dockets 07-0566 and 09-0263 were 

based, and which its rate witness in this proceeding has repeatedly acknowledged as one of the 

most fundamental tenets of rate design.  ComEd’s suggested revisions to those parts of the 

Proposed Order addressing Smart Grid costs are baseless and should be rejected, and the 

language of the Proposed Order should remain intact. 

III. COMED’S PROPOSAL DOES NOT SATISFY THE STATUTORY 
CRITERIA. 

ComEd argues in its BOE that the Proposed Order does not correctly apply the statutory 

criteria under Section 9-244(b)(1) of the Public Utilities Act.  ComEd BOE at 39-43.  Section 9-

244(b)(1) precludes approval of an alternative regulation scheme unless the Commission finds 

that “the program is likely to result in rates lower than otherwise would have been in effect under 

traditional rates of return regulation for the services covered by the program.”  220 ILCS 5/9-

244(b)(1).  The Proposed Order correctly found that ComEd’s proposal did not satisfy this 

statutory requirement.  Proposed Order at 31-33. 

As noted in the opening section of this brief, like every recent ComEd initiative, proposed 

Rate ACEP is designed and intended to allow ComEd to begin recovery of capital costs almost 

immediately instead of waiting until the next rate case.  Remarkably, ComEd argues in its BOE 
Metra’s Reply Brief on Exceptions 
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that the fact that ComEd will recover its costs earlier under its alternative regulation plan then it 

would under traditional rate regulation is not a fact that can be taken into account in evaluating 

under Section 9-244(b)(1) whether ratepayers will pay more or less under the alternative 

regulation proposal than under traditional ratemaking.  ComEd BOE at 39-43. 

ComEd admits in its brief that under Section 9-244(b)(1), “[t]he test established by the 

law is whether the public is better off paying for a service under alternative rates or traditional 

rates”.  Id. at 40.  However, ComEd then argues that it is improper for the Commission to 

consider in that analysis the time value of money which is a wholly appropriate factor to consider 

in determining whether the public is better off under one scheme or the other.  Instead what 

ComEd appears to argue is that the Commission must assume for purposes of the analysis that 

the costs to the ratepayers under ComEd’s alternative regulation or traditional rate regulation are 

incurred at exactly the same time, or in other words, that traditional rate regulation permits 

ComEd to start almost immediately recovering its capital costs in the same fashion as ComEd’s 

alternative scheme.  Id. at 40-43.  There is nothing in the language of Section 9-244(b)(1) to 

support ComEd’s argument that the cost comparison mandated in that statute must be conducted 

on a hypothetical basis that assumes that costs are recovered at exactly the same time.  As the 

Proposed Order correctly noted:  “ComEd would have the Commission compare Rate ACEP 

rates to a hypothetical situation that has never happened in the past and seems unlikely to happen 

in the future.”  Proposed Order at 33.  Neither the language of Section 9-244(b)(1) or any 

principle of statutory construction requires the Commission to engage in hypothetical mental 

gymnastics in order to perform the straightforward comparison required by Section 9-244(b)(1) 

of the Code.  ComEd’s brief on exceptions is wrong on this issue, and the language of the 

Protective Order should not be altered.   

Metra’s Reply Brief on Exceptions 
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CONCLUSION 

For all the reasons set forth above, Metra submits that the Protective Order’s analysis and 

conclusion regarding the statutory requirements of Section 9-244 of the Public Utilities Act, 

which are addressed and analyzed at pages 18 to 21 of the Proposed Order, are well grounded in 

fact and law and should not be altered; the Protective Order’s analysis and conclusion regarding 

the requirements of Section 9-244(b)(1) of the Public Utilities Act, which are addressed at pages 

31 through 33 of the Proposed Order, are well grounded in fact and law and should not be 

altered; and the Protective Order’s analysis and conclusions regarding use of Rate ACEP as a 

cost recovery mechanism for future as yet unidentified Smart Grid costs, which is on pages 99 

and 100 of the Proposed Order, are well grounded in fact and law, and should not be altered.  For 

the same reasons, ComEd’s proposed Exception Numbers 1, 2, 8, 9, 14 and 15 should be 

rejected, as should any other proposed ComEd Exception that suggests this ill-conceived 

program should be approved by the Commission. 

Respectfully Submitted, 

/s/ Edward R. Gower  
      One of the Attorneys for Northeast Illinois  

 Regional Commuter Railroad Corporation,  
d/b/a Metra  

 

Edward R. Gower                                                      Thomas Stuebner 
Hinshaw & Culbertson LLP                                      Metra Law Department 
400 South Ninth, Suite 200                                       547 W. Jackson Blvd. 
Springfield, IL 62701                                                 Chicago, IL 60661 
(217) 528-7375                                                          (312) 322-8017 
egower@hinshawlaw.com                                          tstuebner@metrarr.com 
 
 
Dated:  April 26, 2011 
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