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REPLY BRIEF ON EXCEPTIONS OF THE COMMERCIAL GROUP 

The Commercial Group (or “CG”) hereby respectfully responds to the arguments of 

Commonwealth Edison Company (“ComEd”) challenging the Proposed Order’s findings and the 

Commercial Group’s initial post-hearing brief with respect to the Urban Underground Facility 

Reinvestment (“UUFR”) budget process.  Those arguments are found at pages 15-19 of 

ComEd’s Brief on Exceptions (“BOE”). 

In that section, the ComEd BOE rails against the Proposed Order and the Commercial 

Group brief for alleged “misstatements or mischaracterizations of the facts.” ComEd BOE p.16.   

Ironically, the ComEd BOE proceeds to misstate both the Proposed Order and the brief and then 

expands on the record evidence by providing a substantive explanation for the UUFR budget that 

ComEd’s UUFR witness did not provide.  However, post-hoc rationalizations and knocking 

down arguments that were not made cannot hide the fundamental flaw of the UUFR proposal – 

that the reasonableness of its budgets cannot easily be tested and hence, the mechanism proposed 

in this proceeding of incentives for beating a fluid budget should not be approved.  Nevertheless, 

in a spirit of compromise and recognizing that the UUFR objectives have some merit, the 

Commercial Group reiterates a mechanism that it proposed earlier: if the Commission deems the 

program should be implemented, ComEd could be allowed to earn a return on equity on its Alt 

Reg UUFR investment that is lower than its approved rate case ROE or use a higher percentage 

of lower-cost debt to finance it.  



I. ARGUMENT 

Neither the Proposed Order nor the Commercial Group asserted that the “scope of the 

work to be performed under the UUFR project [is] completely unknown because it involves 

testing,” as asserted in ComEd’s BOE, p.16.  Rather, as quoted in the ComEd BOE itself on 

pages 15-16, the UUFR budget was described as “fluid and undefined” and as “extremely 

difficult to assess” with respect to its reasonableness.1  No one disputes that ComEd has 

provided some information concerning the scope of UUFR work.  The problem is that the 

proposed UUFR work does not lend itself to an incentive for beating a budget that itself is fluid 

and difficult to assess.   

For example, ComEd’s UUFR witness, Ms. Blaise, testified that the total budget for the 

UUFR Alt Reg work was $45 million spread over 18 months with the sum neatly divided into a  

$30 million capital cost increment and a $15 million increment for O&M expense, which 

amounts constitute exactly 2/3rd and 1/3rd  of the overall budget.  Id. at 14: 240-244.  Of course, 

this neat division gives the impression that the budget relationship between UUFR capital and 

O&M program costs is based only on the roughest of estimates.  In any event, the majority of the 

UUFR budget is for manhole cost, id. at 15:250, and a substantial portion of the O&M budget is 

for cable testing, which activity is 100% O&M and 0% capital expense, and manhole inspection.  

Id. at 14:242-244; Tr. 66:3-4.  As Staff witness Stutsman pointed out, the decision whether to 

make a simple refurbishment of a manhole (such as replacement of cables or cable supports in 

the manhole) or a complete and obviously more expensive removal and replacement of the entire 

manhole cannot be made until testing of the cables has been done and the manhole is inspected:  

                                                 
1  The Commercial Group also did not claim “that the UUFR program could not assess benefits” nor that the 
decision to replace outdated cable with upgraded cable of differing levels of insulation is a “future decision.”  
ComEd BOE at 17, 19. 
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Q.  Would you expect that the decision of whether to repair part of the manhole or 
replace the entire manhole would be made after the individual manhole is 
investigated? 
 
THE WITNESS [Stutsman]: I would expect that they wouldn't make that decision 
until they have done an inspection of the manhole and determined what type of work 
had to be done. 

 
Tr. 297:16-298:3.  This is what makes the budget process so fluid – the degree to which more 

expensive or less expensive work must be performed is not known when the budget is created.   

The ComEd BOE alleges, however, that this is all handled by “statistically identifying the 

work it will perform,” benefits of the UUFR program are also assessed “on an aggregate, 

statistical basis,” and the UUFR budget costs were “developed by applying unit costs to the units 

of work to be performed,” which information was provided to the parties.  ComEd BOE, pp. 16-

17.  The implication in the ComEd BOE, of course, is that all of this was crystal clear, but that 

“no party challenged or questioned those numbers in any of their testimony.”  Id.  However, 

nowhere did Ms. Blaise testify that the UUFR budget was created based on a detailed statistical 

analysis, and the ComEd BOE itself provides no citation to the record with respect to a statistical 

analysis.  Instead, Ms. Blaise simply testified that ComEd developed cost estimates for UUFR 

work by using “unit costs [ComEd] incurred for the same types of actual underground mainline 

work performed in 2009 and, in Chicago, in 2008 also.”  ComEd Ex. 4.0, p.15, lines 251-253.  A 

one-year (or partial two-year) set of underground work costs admittedly incurred with a much 

lower level of replacement work than the proposed Alt Reg UUFR program does not appear to 

constitute a detailed and reliable statistical analysis.  Tellingly, the Staff engineer most intimately 

acquainted with the UUFR program testified (after reviewing the testimony and workpapers of 

Ms. Blaise and ComEd discovery responses) that “when talking about a UUFR program budget 

we have no idea what activity level it represents. . . .”  Staff Ex. 4.0, p. 7, lns. 150-151 
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(emphasis added).  He likewise testified that when reviewing a proposed UUFR budget, no one 

on Staff would know whether particular manholes need minimal repair or entire replacement and 

that only an “after-the-fact review for Staff” could determine whether the cost of actual work 

was even “in the relevant ballpark” for such work.  Tr. 297:16-299:2 (emphasis added).   

It may be that ComEd witnesses assumed - without clearly stating - that statistics 

underpinned its UUFR budget.  However, even under that generous assumption, it is not clear 

how a five percent “improvement” on the UUFR budget would not more likely be caused by a 

difference in the type of repair needed or made (than that budgeted), a timing issue with respect 

to the type of repair work, or mere statistical margin of error, than with any above-average work 

of ComEd.  What is clear is that the P.O. UUFR finding being challenged by ComEd is 

reasonable and supported by the record. 

Whereas the incentive mechanism proposed by ComEd in this case does not appear to be 

a good fit for the UUFR program, the Commercial Group proposed a mechanism that could be a 

win/win for both ComEd and ratepayers when applied to the UUFR program.  Given that ComEd 

already may recover the amount of capital cost and O&M expense that is approved as its rate 

case revenue requirement, any recovery above out-of-pocket cost via an Alt Reg program would 

add to ComEd’s profits. Therefore, an alternative regulation mechanism that may fit the statutory 

requirements and the reality that ComEd’s ratepayers would shoulder new risk under ComEd’s 

Alt Reg proposal2 is for ComEd to earn a lower equity return on its Alt Reg investment or use a 

higher percentage of lower-cost debt to finance Alt Reg investment.3  The “win” for ComEd 

under either scenario would be that ComEd would earn more revenue and profit than it would 
                                                 

2  Dr. Hemphill admitted that investing in capital projects that consist of unproven technology or that may soon 
become obsolete increases risk to ratepayers.  Tr. at 379:1-380:5.   
3  For example, ComEd could be allowed to earn a 7.5% return on its equity investment in UUFR work or use a 
75%/25% debt/equity ratio for such investment in return for the ability to recover a return of (and on) its UUFR 
investment between rate cases. 
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under existing base rates alone.  Tr.380:19-381:8.  The “win” for ratepayers would be additional 

or improved infrastructure at potentially lower cost.  Meanwhile, everyone might enjoy increased 

safety and reliability.  However, Dr. Hemphill stated that ComEd is not ready to accept any 

lower ROE nor rely on a greater percentage of lower cost debt for such projects.  Tr. 381:9-

382:2.   

II. CONCLUSION 

WHEREFORE, the Commercial Group respectfully requests that the Commission order, 

the relief requested in the initial post-hearing brief and this reply brief on exceptions of the 

Commercial Group. 

Respectfully submitted this 22nd day of April, 2011. 
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