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I. INTRODUCTION 1 

Q. Please state your name and business address. 2 

A. Gerald P. O’Connor, 1844 Ferry Road, Naperville, Illinois 60563. 3 

Q. By whom and in what position are you employed? 4 

A. I am the Senior Vice President of Finance and Strategic Planning for Nicor Inc. and 5 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 6 

“Company”). 7 

Q. Are you the same Gerald P. O’Connor who presented direct and rebuttal testimony 8 

in this proceeding? 9 

A. Yes. 10 

II. PURPOSE OF TESTIMONY AND SUMMARY OF CONCLUSIONS 11 

Q. What is the purpose of your surrebuttal testimony? 12 

A. My surrebuttal testimony responds to portions of the rebuttal testimony of Illinois 13 

Commerce Commission (“Commission”) Staff (“Staff”) witnesses Dianna Hathhorn and 14 

David Sackett, Dominion Retail, Inc. (“Dominion”) witness James Crist, Illinois Attorney 15 

General/Citizens Utility Board (“AG/CUB”) witness David Effron, Retail Energy Supply 16 

Association (“RESA”) witness Teresa L. Ringenbach and Manchester Group LLC 17 

(“Manchester”) witness William Thomas.  I also introduce surrebuttal testimonies of two 18 

other witnesses who presented rebuttal testimony on behalf of Nicor Gas. 19 
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Q. What are the conclusions of your surrebuttal testimony? 20 

A. I once again conclude that the proposed modifications to the existing Commission-21 

approved Operating Agreement (the “Agreement”) as suggested by Staff and Intervenor 22 

witnesses are inappropriate and should not be adopted.  None of these parties has 23 

provided any substantial new additional evidence to indicate that the Commission should 24 

dramatically alter an agreement that has been viewed as in the public interest for more 25 

than a decade.  In his rebuttal testimony Staff witness Sackett has largely repeated the 26 

same assertions made in his direct testimony, and the Intervenor witnesses simply concur 27 

with Mr. Sackett.  28 

Q.  How is your surrebuttal testimony arranged? 29 

A. After introducing the other Nicor Gas witnesses submitting surrebuttal testimony and 30 

identifying the exhibits attached to this testimony, I address the issues and 31 

recommendations of the aforementioned Staff and Intervenor witnesses: 32 

 First, I respond to Staff witness Hathhorn’s proposed modifications to the  33 

Agreement, including: (i) the pricing structure for services provided under the 34 

Agreement; (ii) imposing additional audit and reporting requirements; and 35 

(iii) removing what Staff calls “non-descriptive phrases” from the Agreement.  I 36 

will also discuss Staff’s proposals related to additional disclosures of “sub-37 

agreements.” 38 

 Second, I address proposals by Staff witness Sackett, AG/CUB witness Effron, 39 

Dominion witness Crist, RESA witness Ringenbach and Manchester witness 40 

Thomas that are intended either to (i) prohibit or condition the provision of certain 41 
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services that currently are permitted under the Agreement, or (ii) impose 42 

regulatory restraints on certain products offered by non-utility affiliates of Nicor 43 

Gas.  Most of these proposals are leveled at services provided between Nicor Gas 44 

and its affiliate, Nicor Energy Services Company (“Nicor Services”) that support 45 

Nicor Services’ Gas Line Comfort Guard (“GLCG”) warranty product.   46 

III. OTHER NICOR GAS WITNESSES 47 

Q. Is Nicor Gas submitting surrebuttal testimony from other witnesses? 48 

A. Yes.  Nicor Gas also is submitting surrebuttal testimony from two other witnesses:  49 

  Dr. Agustin J. Ros, Vice President, NERA Economic Consulting - presents 50 

testimony on competition for GLCG.  He concludes that Nicor Services does not possess 51 

significant market power for GLCG because there is competition for GLCG from a 52 

number of sources and the barriers to entry are not high.  He finds that the inputs that 53 

Nicor Gas provides to Nicor Services are not essential as economists define the term and 54 

that Nicor Gas is not subsidizing GLCG. 55 

  John Erickson, Vice President, Operations, Chief Operating Officer APGA 56 

Security and Integrity Foundation - presents testimony responding to Staff witness 57 

Sackett’s contentions of the similarity of GLCG and services provided by Nicor Gas, as 58 

well as his continued mischaracterization of GLCG.    59 

IV. ITEMIZED ATTACHMENTS / EXHIBITS / FIGURES 60 

Q. Are you sponsoring any attachments / exhibits / figures? 61 

A. Yes.  Attached as Exhibits to this testimony are the following: 62 

 Nicor Gas Ex. 5.1  Staff Response to Nicor Gas Request NG-Staff 8.01 63 
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 Nicor Gas Ex. 5.2  Nicor Gas Response to Staff Request DLH 13.08 64 

 Nicor Gas Ex. 5.3  Nicor Gas Response to Staff Request DAS 25.01 65 

 Nicor Gas Ex. 5.4  Net Income as % of Revenue – Updated for 2010 66 

 Nicor Gas Ex. 5.5  Staff Response to Nicor Gas Request NG-Staff 8.06 67 

 Nicor Gas Ex. 5.6  Manchester Response to Nicor Gas Request 68 
     NG-MAN1.01 69 

V. RESPONSES TO STAFF WITNESS HATHHORN’S PROPOSED 70 
MODIFICATIONS TO THE AGREEMENT 71 

Q.  At the outset of her rebuttal testimony, Staff witness Hathhorn provides a brief 72 

discussion of what she characterizes as the “Company’s General Argument.”  73 

(Hathhorn Reb., Staff Ex. 3.0, 3:52-4:77).  Do you have any comments in response to 74 

this portion of Ms. Hathhorn’s testimony? 75 

A. Yes.  In my rebuttal testimony, I made the point that the current Commission-approved 76 

Operating Agreement between Nicor Gas and its affiliates is quite similar to the affiliate 77 

interest agreements that had been approved by the Commission for other Illinois electric 78 

and gas utilities prior to their creating service company systems in support of multiple 79 

utilities.  Importantly, Ms. Hathhorn does not dispute this.   80 

  Ms. Hathhorn contends, however, that circumstances have changed.  She asserts 81 

that utilities had a limited number of affiliates at the time these affiliate interest 82 

agreements were originally approved, thereby obviating a need then for provisions she 83 

now advocates and characterizes as increasing ratepayer protections.  Ms. Hathhorn then 84 

quotes a statement from a recent Ameren Illinois Utilities (“AIU”) rate case decision as 85 

support for the proposition that the Commission may evolve its understanding of issues 86 

and make departures from prior case rulings. 87 
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  I do not dispute that the Commission should be permitted to evolve its 88 

understanding of affiliate service agreements as circumstances change.  However, 89 

contrary to Ms. Hathhorn’s assertion, Nicor Gas has not had a substantial increase in the 90 

number of its affiliates since the time its affiliate interest agreement was originally 91 

approved.  The facts show that there has been no change in Nicor Gas’ circumstances that 92 

would support Ms. Hathhorn’s proposal.    93 

  The key point is that circumstances have not changed for Nicor Gas in any 94 

relevant respects.  Unlike other utilities in Illinois, Nicor Gas is currently a stand-alone 95 

utility and does not receive support services under a service company structure.  In fact, 96 

Nicor Gas, under the provisions of the Agreement, provides the support services to Nicor 97 

Inc. affiliated companies that would otherwise be provided by a service company under 98 

the structure of other Illinois utilities. 99 

  Consequently, Ms. Hathhorn’s references to the affiliated service agreements of 100 

AIU and The Peoples Gas Light & Coke Company (“Peoples Gas”) are misplaced, as 101 

those companies currently operate under a business model that is entirely different from 102 

Nicor Gas’ model.  Nicor Gas’ Agreement is nearly identical to the operating agreement 103 

that Peoples Gas used prior to the formation of the Integrys group of companies.  Now, 104 

Peoples Gas operates under a model that utilizes a services company, which is different 105 

from the Nicor Gas model.  Consequently, if the Commission should compare Nicor Gas’ 106 

proposed Agreement to another similar operating agreement, it should look to Peoples 107 

Gas’ operating agreement that was used when no services company existed.  108 

Q. Ms. Hathhorn makes the point that her recommendations on the definition of 109 

prevailing price and the methodology for determining prices charged under the 110 
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Operating Agreement are not interdependent.  (Hathhorn Reb., Staff Ex. 3.0, 4:86-111 

93).  Do you have any comment? 112 

A. Whether the recommendations are interdependent is not the issue.  Substantively, Nicor 113 

Gas does not agree with any of the recommendations.  It is the Company’s position that it 114 

is inappropriate to revise the definition of “prevailing price.”  Likewise, the Company 115 

does not agree with the proposals for changing the method for pricing services between 116 

Nicor Gas and its affiliates.  117 

Q. In her rebuttal testimony, Staff witness Hathhorn argues that changing the 118 

definition of prevailing price would not impose a burden in terms of costs or delay 119 

on Nicor Gas and its affiliates.  (Hathhorn Reb., Staff Ex. 3.0, 5:95-111).  Do you 120 

agree with her conclusions? 121 

A. No.  Ms. Hathhorn’s response focuses solely on the number of “new affiliate interest 122 

transactions” undertaken under, and the number of new parties added to, the Agreement.  123 

Based on “adding one or two parties to the Agreement per year for support services,” she 124 

concludes that it would not cause an unreasonable burden in supporting its pricing 125 

practices.  (Hathhorn Reb., Staff Ex. 3.0, 5:109-111).  I respectfully disagree, as the 126 

proposal would impose unnecessary and unreasonable burdens and costs to Nicor Gas. 127 

  Under Ms. Hathhorn’s proposal, third-party market pricing would need to be 128 

determined for each and every transaction undertaken under the Agreement.  All sorts of 129 

transactions, both continuing and new, occur under the Agreement every day.  130 

Ms. Hathhorn’s proposal does not recognize that the proposed change in the manner to 131 

determine transfer pricing under the Agreement would impact all transactions.  132 
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Consequently, it is not simply a burden that may arise once or twice a year, as Staff 133 

suggests.   134 

Q. Ms. Hathhorn also disputes your claim that her proposed change to the price 135 

methodology will create uncertainty.  She contends that the Company’s 136 

management will make the decisions about how frequent and extensive their market 137 

price reviews should be.  (Hathhorn Reb., Staff Ex. 3.0, 7:153-8:167).  How do you 138 

respond? 139 

A. Market price determinations involve elements of subjectivity.  Under Staff’s proposal, it 140 

is obvious that Nicor Gas would need to make these subjective determinations in the first 141 

instance.  From the Company’s perspective, however, this just imposes unnecessary risks 142 

that its judgments later will be questioned.  It creates a risk that individual transactions 143 

could be challenged as unauthorized under the Agreement because the applicable market 144 

price determination made by the Company was not adequate or appropriate.  Likewise, it 145 

creates an increased risk that transfer pricing for affiliated services would be challenged 146 

in a general rate proceeding.  It is the Company’s position that it is inappropriate to 147 

establish a pricing scheme that provides the opportunity of second-guessing and 148 

uncertainty regarding affiliate transactions.  Rather, a pricing structure for affiliate 149 

transactions, like the current Commission-approved pricing structure for Nicor Gas, 150 

eliminates uncertainty and establishes a clear and unambiguous framework for pricing 151 

such transactions.   152 

  In my rebuttal testimony, I presented an example of the subjectivity involved in 153 

determining how to price in-house attorney services.  (O’Connor Reb., Nicor Gas Ex. 2.0, 154 

15:315-27).  While Ms. Hathhorn refers to this example in her rebuttal testimony, she 155 
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does not refute the concerns I raised.  Instead, she contends that my example 156 

demonstrates how, under the current Agreement, Nicor Gas would be entitled to receive 157 

only fully distributed costs from an affiliate for a service even if there was strong 158 

evidence that the market price for that service exceeded fully distributed cost.  If 159 

anything, her response confirms my concerns. 160 

  First, the example is a hypothetical that provides equally acceptable potential 161 

options for market prices that are both above and below fully distributed cost.  The point 162 

of the example is that it is not at all clear how the services would properly be priced 163 

under Ms. Hathhorn’s pricing proposal because it would depend upon which market price 164 

option is chosen.  Second, Ms. Hathhorn does not correctly state how services may be 165 

priced under the current Agreement.  In fact, the Agreement does not prohibit Nicor Gas 166 

from charging an affiliate more than fully distributed cost; Nicor Gas must charge the 167 

affiliate at least fully distributed cost (assuming there is no prevailing price).  168 

Q. In her rebuttal testimony, Staff witness Hathhorn states “the facts are that the 169 

affiliates receive services at Nicor Gas’ fully distributed cost rather than at higher 170 

market rates that the affiliates’ competitors pay to third party providers.”  171 

(Hathhorn Reb., Staff Ex. 3.0, 9:201-4).  Has Ms. Hathhorn provided factual data to 172 

support the conclusion she reached in her testimony? 173 

A. No.  In response to Nicor Gas data request NG-Staff 8.01, Ms. Hathhorn indicated she 174 

reached a “logical conclusion” but admits she conducted no independent research to 175 

reach her conclusion.  (Nicor Gas Ex. 5.1). 176 
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Q. Ms. Hathhorn points to the recently approved language for Peoples Gas and North 177 

Shore Gas Company (“North Shore”) as including the same language as she has 178 

proposed here.  (Hathhorn Reb., Staff Ex. 3.0, 5:113-6:118).  How do you respond?   179 

A. As I have discussed above, Peoples Gas and North Shore receive many services through a 180 

service company structure, whereas Nicor Gas currently provides these same services 181 

through the utility, as Peoples Gas and North Shore did previously.  Ms. Hathhorn 182 

recognizes this difference in her footnote where she states “Integrys Support is the 183 

business services company which provides most of the administrative services to the 184 

regulated utilities in the Integrys system.  Nicor Gas and Nicor Inc. do not employ a 185 

business services company model, so this last pricing provision is not relevant to Nicor 186 

Gas.”  (Hathhorn Reb., Staff Ex. 3.0, pg. 6, fn. 1) (emphasis added).  The “last pricing 187 

provision” that is excluded is the one stating that “Services provided to Integrys Support 188 

will be priced at cost.”  To clarify, under Ms. Hathhorn’s proposal Nicor Gas (as provider 189 

of support services) would need to adhere to her proposed higher/lower market or cost 190 

determination for all services provided to affiliates, whereas a service company is only 191 

required to charge affiliates at cost for similar services.  This is clearly placing Nicor Gas 192 

at a distinct disadvantage compared to other utilities.  While Nicor Gas was not a party to 193 

the various proceedings involving the Peoples Gas/North Shore affiliate agreements, it is 194 

my understanding that the pricing scheme that Ms. Hathhorn references there was not a 195 

disputed issue and, in fact, it was proposed by Peoples Gas/North Shore.  As such, I do 196 

not believe that the concerns I raise about that pricing scheme were considered by the 197 

Commission in that proceeding. 198 
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Q. Staff witness Hathhorn raises the subject of Nicor Services “paying for the time that 199 

Nicor Gas employees solicit but not the market value to Nicor Services of that 200 

solicitation” in support of her proposal to change the definition of prevailing price.  201 

(Hathhorn Reb., Staff Ex. 3.0, 8:176-80).  Mr. Sackett makes a similar statement in 202 

his rebuttal testimony.  (Sackett Reb., Staff Ex. 4.0, 5:79-6:103).  How do you 203 

respond? 204 

A. This example illustrates my point about the subjectivity involved in Ms. Hathhorn’s 205 

pricing proposal.  Staff witnesses have not determined what the “market value” of these 206 

call center services might be or even how it should be determined.  They have merely 207 

speculated that the market value of the services to the affiliate may be different than the 208 

Company’s fully distributed cost.  209 

  Even if, for the sake of argument, one were to assume that the call center services 210 

provided by Nicor Gas had a value to its affiliate that was higher than the Company’s 211 

fully distributed cost, it remains unclear to me why that would be a “problem” that needs 212 

to be solved.  Mr. Sackett argues that the “problem” is one of “fair balancing” of the 213 

benefits of the service provided between utility ratepayers and Nicor Inc. shareholders.  It 214 

is unclear, however, why full recovery by the utility of its costs to provide service to an 215 

affiliate and full crediting of that cost recovery in the determination of the utility’s rate 216 

case revenue requirement is less than fair to ratepayers.  217 

  Finally, Mr. Sackett erroneously and without any evidence states “[w]hile this 218 

service enables Nicor Services to earn millions of dollars annually….”  (Sackett Reb., 219 

Staff Ex. 4.0, 6:91-2).  There is simply no evidentiary basis to support this statement. 220 
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Q. In support of her pricing proposal, Ms. Hathhorn states that the “facts” rather than 221 

the definition of the term “subsidy” are important.  (Hathhorn Reb., Staff Ex. 3.0, 222 

9:197-207).  Do you have any comments on this statement? 223 

A. Yes.  Ms. Hathhorn is referring to a statement in the rebuttal testimony of Dr. Ros 224 

concerning what constitutes a subsidy.  I note merely that the important “facts” to which 225 

Ms. Hathhorn refers are not facts at all; they are mere conjectures and suppositions. 226 

Q. Staff witness Hathhorn has proposed two changes in her rebuttal testimony related 227 

to her definition of “prevailing price.”  (Hathhorn Reb., Staff Ex. 3.0, 9:209-11:247).  228 

Could you comment on them? 229 

A. Yes.  Ms. Hathhorn has recognized that her proposal could result in an affiliate paying 230 

Nicor Gas a fully distributed cost above a Commission-approved tariff rate, as discussed 231 

in my rebuttal testimony.  (O’Connor Reb., Nicor Gas Ex. 2.0, 13:272-86).  To her 232 

proposed definition of prevailing price Ms. Hathhorn has added “[h]owever, a prevailing 233 

price shall not exceed the tariffed rate for any service provided in accordance with an 234 

ICC tariff.”  (Hathhorn Reb., Staff Ex. 3.0, 10:231-33).   235 

  Ms. Hathhorn also acknowledged that her proposal could be interpreted to restrict 236 

affiliate transactions that are permitted under 83 Ill. Adm. Code 310.60(b).  She has 237 

proposed to add language to recitals to the Agreement to indicate that is not the intent. 238 

  If Ms. Hathhorn’s transfer pricing proposal were adopted by the Commission, I 239 

agree that these two clarifications would be appropriate.  However, her transfer pricing 240 

proposal remains flawed and the two clarifications she offers in her rebuttal testimony do 241 

not remedy the fundamental problems with her proposal.    242 
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Q. In her rebuttal testimony, Staff witness Hathhorn continues to support her proposal 243 

to require eleven specific annual audit tests.  (Hathhorn Reb., Staff Ex. 3.0, 11:249-244 

13:286).  Has Nicor Gas provided additional information in response to this 245 

recommendation? 246 

A. Yes.  In response to Ms. Hathhorn’s data request DLH 13.08, Nicor Gas explained that 247 

there are adequate prevailing controls in place which negate the need for the proposed 248 

additional tests, and detailed the additional cost associated with such additional testing.  249 

(Nicor Gas Ex. 5.2).  However, Ms. Hathhorn’s testimony does not address Nicor Gas’ 250 

current controls, or the costs associated with the implementation of her proposal.  251 

Q. Staff witness Hathhorn has proposed a definition of “sub-agreement” in her 252 

rebuttal testimony.  (Hathhorn Reb., Staff Ex. 3.0, 13:303–5).  Does that address the 253 

concerns you expressed in your rebuttal testimony regarding her recommendation 254 

to require disclosure of sub-agreements? 255 

A.  No.  Ms. Hathhorn contends that the Company knows what the term “sub-agreement” 256 

means because it was able to provide such documents to Staff in response to a data 257 

request.  More accurately, the Company responded to Staff’s data request by providing 258 

written agreements that have been executed between the Company and an affiliate in 259 

reliance on Section 2.4 of the current, Commission-approved Agreement.   260 

  Section 2.4 of the Agreement is intended to clarify that the Company and its 261 

affiliates have the authority, by virtue of the Agreement, to execute separate agreements, 262 

leases, licenses or other written memorandum or evidence relating to service authorized 263 

under the Agreement as long as those documents do not contain terms that are 264 

inconsistent with the Agreement.  The section provides assurance that the Company and 265 
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its affiliates have the flexibility to evidence transactions permitted under the Operating 266 

Agreement in whatever manner they deem appropriate without concern that the manner 267 

in which a transaction is evidenced may dictate a requirement to seek additional 268 

Commission approval.  269 

  My concern with Staff proposals regarding sub-agreements has been, and 270 

remains, that the proposals impose new regulatory requirements applicable to an ill-271 

defined subset of transactions that would otherwise be authorized under the Agreement.  272 

While Ms. Hathhorn discusses this as a filing requirement only, Mr. Sackett goes a step 273 

further and proposes that sub-agreements be subject to a separate Commission approval 274 

requirement.  (Hathhorn Reb., Staff Ex. 3.0, 2:36; Sackett Reb., Staff Ex. 4.0, 3:35-7).  275 

The redlined Agreement attached as an exhibit to Ms. Hathhorn’s testimony follows the 276 

approach advocated by Mr. Sackett as it describes sub-agreements as subject to both 277 

filing and approval requirements.  Effectively, this would completely undercut Section 278 

2.4 of the Agreement as it makes the issue about the need for further Commission 279 

approval of a transaction turn not upon the nature of the service to be performed but 280 

rather upon the manner in which the transaction is to be documented. 281 

  Further, Ms. Hathhorn’s proposed new definition of sub-agreements continues to 282 

beg the question about when a transaction or series of transactions under the Agreement 283 

constitute a sub-agreement.  It does little to address what level of documentation turns a 284 

transaction into a sub-agreement.  While Nicor Gas believes the sub-agreement 285 

recommendations of both Ms. Hathhorn and Mr. Sackett are misguided, if a definition of 286 

sub-agreement is to be included in the Agreement, that definition should be as clear and 287 

objective as possible.  For instance, it should be made clear that the term “sub-288 
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agreement” is limited to written bilateral agreements that are signed by both Nicor Gas 289 

and an affiliate, and that “sub-agreement” does not include oral understandings or other 290 

written documents such as memoranda, confirmations, invoices or the like that may 291 

describe or implement a transaction but that are not signed by both Nicor Gas and the 292 

affiliate.   293 

Q. In her rebuttal testimony, Staff witness Hathhorn contends that removal of the 294 

phrase “including without limitation” and other “non-descriptive phrases” adds 295 

clarity to what is authorized under the Agreement.  (Hathhorn Reb., Staff Ex. 3.0, 296 

14:325-16:367).  Do you agree? 297 

A. No.  As I discussed in my rebuttal testimony, the phrase “including without limitation” is 298 

used in Section 2.2 of the Agreement.  (O’Connor Reb., Nicor Gas Ex. 2.0, 25:539-40).  299 

Section 2.2 describes the general categories of services that are authorized under the 300 

Agreement.  The phrase “including without limitation” actually adds clarity that the 301 

Agreement authorizes all the specific services that are subsumed within the generally 302 

described service categories.  303 

  In my rebuttal testimony, I offered an example of the additional activities required 304 

to comply with the Sarbanes-Oxley Act.  (O’Connor Reb., Nicor Gas Ex. 2.0, 25:545-51).  305 

The Sarbanes-Oxley Act calls for, among other things, establishment, maintenance, 306 

monitoring and assessment of a system of internal controls over financial reporting, a 307 

significant part of which is not performed by the internal audit function at Nicor Inc.  308 

While those services clearly are embraced within several general categories of services 309 

mentioned in the Agreement, arguably they are not specifically described.  Ms. Hathhorn 310 

responds to my example, contending that those services are authorized under the category 311 
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“additional audit procedures.”  However, the point is that Nicor Gas must make the 312 

judgment about whether a specific service is authorized and bears the risk if it has 313 

construed the Agreement too liberally.  If, as a result, Nicor Gas chooses to take an 314 

overly cautious, risk-averse approach, it could result in needless regulatory inefficiency 315 

and operational delays caused by excessive petitions for additional Commission 316 

approvals for minor differences in services. 317 

  I note that Ms. Hathhorn makes two other points regarding this issue.  318 

  First, she mentions that the “including without limitation” language is not 319 

included in a recent affiliate interest agreement involving AIU.  Ms. Hathhorn does not 320 

dispute that words similar to “including without limitation” have been included in many 321 

affiliate agreements.  The fact that the AIU may have been willing to accept an affiliate 322 

agreement without such wording is not determinative of the issue here.  323 

  Second, Ms. Hathhorn contends that it is not inconsistent for Staff to advocate for 324 

the similar phrase “including but not limited to” in its proposed new audit provision.  She 325 

asserts that the similar language in the audit provision simply allows for the Company to 326 

undertake a broader audit than is mandated.  That interpretation is debatable.  The 327 

Company always can elect to expand its audit scope, so the language is not needed to 328 

achieve that result.  The more likely construction is that the provision would allow Staff 329 

to require the Company to expand the scope of an audit.  As such, I believe Staff is 330 

inconsistent in its proposal to remove the wording “including without limitation” as non-331 

descriptive in one instance while advocating for the inclusion of similar language in 332 

another. 333 
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VI. RESPONSES TO PROPOSALS TO PROHIBIT OR CONDITION CERTAIN 334 
CURRENTLY PERMITTED SERVICES 335 

Q. What has been the focus in this proceeding of Staff and Intervenors in regards to 336 

the services that currently are performed under the Agreement? 337 

A. Mr. Sackett, Mr. Effron, Mr. Crist, Ms. Ringenbach and Mr. Thomas have focused 338 

primarily on specific services provided by Nicor Gas to Nicor Services relating to its 339 

GLCG warranty protection product.  Mr. Sackett also addresses the structure of the Nicor 340 

Inc. website and the customer move call service that the IBT call center performs on 341 

behalf of Nicor Gas. 342 

Q. In his rebuttal testimony, Mr. Sackett first offers some general observations about 343 

the structure of the Agreement.  (Sackett Reb., Staff Ex. 4.0, 5:55-13:221).  Could 344 

you comment on those observations? 345 

A. Yes, but I would like to first make one general observation of my own.  Both here and 346 

throughout his testimony, Mr. Sackett repeatedly uses inflammatory phrases such as 347 

“ratepayer harm”, “detriment to ratepayers”, “interference”, “misleading” and the like as 348 

though they were obvious statements of fact.  However, these are not facts; they are 349 

merely his opinions, typically offered in a conclusory fashion without factual basis and 350 

often without reference to any guiding legal principle.  I do not intend specifically to 351 

point out each instance in which Mr. Sackett offers his personal views as an advocate as 352 

though they were facts.  But I do find it important to register my disagreement generally 353 

with these types of statements throughout Mr. Sackett’s testimony. 354 

  Let me turn specifically to the general observations that begin Mr. Sackett’s 355 

rebuttal testimony, which he offers in support of the transfer pricing changes proposed in 356 
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Ms. Hathhorn’s testimony and in support of his recommendation to require separate 357 

approval of “sub-agreements.”  Mr. Sackett makes four general observations. 358 

 Mr. Sackett asserts that, with respect to certain services provided under the 359 

Agreement, the benefits realized by ratepayers and the affiliates of Nicor Gas are 360 

not “fairly balanced.” 361 

 He contends that incentive compensation arrangements for Nicor Gas executives 362 

encourage them to manage services under the Agreement in a manner that 363 

benefits Nicor Inc. shareholders and harms Nicor Gas ratepayers. 364 

 Mr. Sackett argues that Nicor Gas ratepayers are harmed by the transfer pricing 365 

structure of the Agreement because it allows GLCG to be excessively profitable. 366 

 He states that the Agreement is too open-ended in that it allows for transactions 367 

that are not subject to Commission overview. 368 

  Regarding his first assertion, and as I discussed in my rebuttal testimony, 369 

Mr. Sackett has previously acknowledged that ratepayers receive benefits from services 370 

provided under the Agreement.  (Sackett Dir., Staff Ex. 2.0, 50:1099-1100).  In fact, the 371 

interests of ratepayers are served in exactly the same manner under the Agreement as has 372 

been traditionally recognized by the Commission in approving other affiliate service 373 

agreements; that is, by assuring that the transfer pricing mechanisms for services 374 

provided between the utility and its affiliate do not result in a subsidization of the 375 

affiliate.  Contrary to Mr. Sackett’s contention, the public interest does not dictate that 376 

utility ratepayers share in the economic benefits derived from the businesses of affiliated 377 

companies because the utility provides support services to those affiliated companies.  378 
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Similarly, no one would expect utility ratepayers to share in the economic risks 379 

associated with those affiliated businesses even though the utility may provide support 380 

services to those affiliates. 381 

  As to Mr. Sackett’s second point, it is accurate that many of the executive officers 382 

of Nicor Inc. and Nicor Gas receive incentive compensation that is based on Nicor Inc.’s 383 

economic results.  It is equally true that this incentive compensation is not recovered 384 

through rates charged to Nicor Gas ratepayers but instead is an expense borne by Nicor 385 

Inc. shareholders.  Nor do I dispute that this incentive compensation program rewards 386 

executives based on the economic results achieved by Nicor Inc.; that is its objective.  387 

What does not follow is that this incentive compensation program leads executive 388 

officers to make decisions that are not in the best interest of utility ratepayers.  389 

Mr. Sackett offers no facts to the contrary; rather, he equivocates, stating that “it cannot 390 

be assumed that these decision makers will do what is best for ratepayers.”  That is not 391 

evidence; it is speculation. 392 

  Mr. Sackett next alleges that GLCG is excessively profitable, despite substantial 393 

evidence to the contrary.  Moreover, the profitability of a non-regulated entity is not with 394 

the jurisdiction of the Commission.   395 

  Finally, Mr. Sackett argues that the Agreement is too open-ended and allows for 396 

transactions that have not received sufficient Commission scrutiny.  This simply repeats 397 

an argument made by Mr. Sackett in direct testimony.  (Sackett Dir., Staff Ex. 2.0, 4:59-398 

67).  The point is one of regulatory efficiency; it has been, and it continues to be, the 399 

norm for the Commission to approve flexible affiliate interest agreements.  400 
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Q. While acknowledging that the Commission may not have the authority to regulate  401 

the price of GLCG, Mr. Sackett makes the point that the Commission does have the 402 

authority to regulate services provided by Nicor Gas that support the provision of 403 

GLCG by Nicor Services.  (Sackett Reb., Staff Ex. 4.0, 14:250-15:266).  How do you 404 

respond? 405 

A. There is no disagreement between Mr. Sackett and me about these general propositions.  406 

There is a fundamental disagreement between us, however, about the extent to which the 407 

Commission should be called upon to explore and judge the commercial merits of an 408 

affiliate’s non-regulated product as a condition to permitting the utility to continue to 409 

provide support services for that product offering.  It is true that Mr. Sackett is not calling 410 

upon the Commission to regulate GLCG per se; however, he is asking the Commission 411 

now to prohibit Nicor Gas from continuing to perform support services to Nicor Services 412 

that have been in place for many years.  Mr. Sackett’s recommendation is not based on 413 

traditional transfer pricing or subsidization concerns but instead upon his belief that 414 

GLCG is not a worthwhile product.  Call it what you will, Mr. Sackett’s recommendation 415 

seeks Commission action that is tantamount to regulation on GLCG.  It should be noted 416 

that neither Ms. Ringenbach (RESA Ex. 1.0, 4:71-74) nor Mr. Thomas (Manchester 417 

Ex. 1.0, 2:27-32) view GLCG or equivalent products as without value.  Indeed, both 418 

Intervenors wish to continue to offer such products to customers. 419 

Q. Mr. Sackett dismisses as irrelevant the fact that GLCG is subject to regulation by 420 

the Illinois Department of Insurance.  (Sackett Reb., Staff Ex. 4.0, 16:275-17:295).  421 

Do you agree? 422 
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A. No.  While it is true that the Department of Insurance does not regulate the price of 423 

GLCG, it does regulate the manner in which GLCG is offered to the public.  Protection of 424 

consumers against false, misleading or deceptive business practices relating to GLCG is 425 

within the province of the Department of Insurance’s jurisdiction.  Yet, much of the 426 

criticism Mr. Sackett levels against GLCG in his testimony is based on his belief that 427 

GLCG is marketed in a misleading manner.  Claims of this sort belong before the 428 

Department of Insurance not the Commission. 429 

Q. Mr. Sackett again cites to the Illinois American Water case as authority for the 430 

Commission to adopt his recommendations relating to GLCG.  (Sackett Reb., Staff 431 

Ex. 4.0, lines 297-366).  How do you respond? 432 

A. As I indicated in my rebuttal testimony, the situation confronted by the Commission in 433 

the Illinois American Water case is different than the facts presented here.  (O’Connor 434 

Reb., Nicor Gas Ex. 2.0, 57:1280-58:1294).  Among the key differences are that this case 435 

involves the re-approval of an operating agreement and the continuation of support 436 

services that have been in place for nearly ten years.  Mr. Sackett correctly points out that 437 

the Commission can always take a fresh look at affiliate arrangements and take into 438 

account new facts.  Nonetheless, the fact that the Commission previously considered the 439 

terms of the Agreement and approved them remains relevant.  Similarly, the facts that 440 

GLCG has a large customer base and has generated very few customer complaints are 441 

also very important considerations for the Commission to take into account.  Mr. Sackett 442 

hypothesizes that the lack of customer complaints about GLCG may be attributable to a 443 

failure by Nicor Gas to fully inform its customers about other repair alternatives.  Once 444 

again, this is pure speculation on Mr. Sackett’s part.  Although it does not support 445 
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Mr. Sackett’s argument, the more reasonable and obvious explanation is that GLCG 446 

customers generally are satisfied with the product. 447 

  I would like to make one additional point regarding precedent.  Mr. Sackett places 448 

great emphasis on the Illinois American Water case but fails to note that the Commission 449 

has on several very recent occasions approved affiliate agreements involving Peoples 450 

Gas/North Shore.  Later in his testimony, Mr. Sackett compares GLCG with the similar 451 

Peoples Gas Pipeline Protection Plan (“PPP”).  (Sackett Reb., Staff Ex. 4.0, 39:697-452 

42:738).  Mr. Sackett acknowledges that PPP is a similar product to GLCG.  He also 453 

notes that it is offered by an affiliate of Peoples Gas and is supported by services 454 

provided by the utility.  (Sackett Reb., Staff Ex. 4.0; 41:722-23).  In fact, it is my 455 

understanding that Peoples Gas provides support services for PPP that are quite similar to 456 

those that Nicor Gas provides to GLCC, i.e., sales solicitation, repairs and billing.  457 

Importantly, the Commission has considered and approved Peoples Gas/North Shore 458 

affiliate agreements in several dockets since the Integrys merger and has not prohibited 459 

Peoples Gas from providing support services for PPP.  It would seem to me that the 460 

Commission approvals in the Peoples Gas/North Shore dockets are much more on point 461 

than a decision in the Illinois American Water case.   462 

Q. While Mr. Sackett’s principal contention is that certain services that Nicor Gas 463 

provides to support GLCG should be prohibited in the future, his alternate 464 

recommendation is that Nicor Gas be required to provide those services to non-465 

affiliates on a non-discriminatory basis.  (Sackett Reb., Staff Ex. 4.0, 65:1159-62).  466 

Do agree with this alternative? 467 
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A. No.  While non-discriminatory access sounds good, the actual policy considerations are 468 

complex and have not been considered in the testimony offered in this case.  For instance, 469 

does the Commission have a sufficient interest in a particular business activity to impose 470 

regulatory demands on the marketplace?  Also, what are the practical implications of 471 

imposing non-discriminatory access requirements?  Will they result in additional costs to 472 

ratepayers?  What does non-discrimination entail under the particular circumstances?  473 

How are utility resources to be allocated among competitors if the utility’s ability to 474 

provide services is limited?   475 

  The Commission already has adopted regulations in Part 550 of the Illinois 476 

Administrative Code that establish non-discrimination standards applicable to gas 477 

utilities.  Imposition of any new non-discrimination standards are more appropriately 478 

considered in a rulemaking proceeding during which important policy and 479 

implementation issues can be adequately addressed. 480 

Q. In his supplemental rebuttal testimony, Mr. Sackett states that Nicor Gas will 481 

conduct inspections of appliance connectors absent a report of a gas leak and that a 482 

contrary statement in your rebuttal testimony is not true.  (Sackett Supp. Reb., Staff 483 

Ex. 5.0, 2:25-36).  Do you agree with Mr. Sackett? 484 

A. Yes.  In my rebuttal testimony I stated that Nicor Gas would not conduct inspections for 485 

dangerous connectors absent a report of a leak by a customer.  (O’Connor Reb., Nicor 486 

Gas Ex. 2.0, 45:1003-5).  My statement was incorrect.  While Nicor Gas does not have a 487 

tariffed inspection service, nor is it required by law to provide such service, Nicor Gas 488 

will conduct an inspection of appliance connectors at the request of a concerned customer 489 

for a charge even though the customer has not reported a gas leak. 490 
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  I believe it is important to provide some context to this issue.  As noted in my 491 

rebuttal testimony, the decision by the Illinois Supreme Court in Adams v. Northern 492 

Illinois Gas Company, 211 Ill. 2d 32, 48 (2004) confirmed that Nicor Gas has no 493 

responsibility to protect against dangerous conditions involving gas lines or appliances in 494 

a customer’s home if the Company is not aware of the danger.  (O’Connor Reb., Nicor 495 

Gas Ex. 2.0, 29:642-51).  The Supreme Court did determine, however, that gas utilities 496 

have a duty to warn their customers of known dangerous conditions such as faulty 497 

appliance connectors.  Adams, 211 Ill. 2d at 54.  As a consequence, Nicor Gas provides a 498 

warning about the danger of uncoated brass gas appliance connectors on the back of each 499 

of its bills.  While it is not required to do so, Nicor Gas also includes in the warning a toll 500 

free number and a web address that can be used by a concerned customer to obtain 501 

additional information.  Absent the report of a gas leak or other indication of a dangerous 502 

condition, Nicor Gas would not normally recommend that a customer pay for a utility 503 

inspection.  However, Nicor Gas is responsive to the concerns of its customers and will 504 

conduct an inspection of an appliance connector and perform a repair to address the 505 

worries of a customer.  506 

Q. Mr. Sackett contends that Nicor Gas risks its ratepayer’s safety by not promoting 507 

the availability of its own inspection and repair services more aggressively.  (Sackett 508 

Reb., Staff Ex. 4.0, 30:537-31:542).  Do you agree? 509 

A. No.  Nicor Gas does not take risks with the safety of its customers.  It has obligations to 510 

maintain the safety of its facilities and to take actions necessary to protect against unsafe 511 

conditions affecting customers such as gas leaks.  Nicor Gas fulfills these obligations.  By 512 

the same token, Nicor Gas is not obligated to maintain, inspect or repair customer-owned 513 
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gas piping.  This makes perfect sense because Nicor Gas does not install or have control 514 

over those facilities.  While Nicor Gas may undertake to inspect or repair customer-515 

owned gas piping at the request of a customer, it is critical to the Company that it not be 516 

placed in a position in which it could be held responsible generally for the condition of 517 

customer-owned gas piping.  The Company does not have any tariff mandating that it 518 

provide inspection or repair services to customers and it has no intention of proposing 519 

such a tariff.  Similarly, the Company has no intention of aggressively marketing its own 520 

inspection and repair services.  This is not a matter of customer safety; it is a matter of 521 

limiting the Company’s exposure to potential liabilities for damages and injuries caused 522 

by customer-owned gas pipes and appliances. 523 

  Mr. Sackett impugns the Company’s motives, contending that it does not provide 524 

its customers with adequate safety information because it wants to promote the GLCG 525 

business.  This is simply untrue and makes no sense.  If the Company’s motives were to 526 

promote the GLCG business, it would be more effective if it refused to provide any 527 

separate inspection and repair services to customers at all.  528 

Q. Mr. Sackett contends that Nicor Gas provides repair services to all of its ratepayers 529 

equivalent to those provided under GLCG.  (Sackett Reb., Staff Ex. 4.0, 24:449-530 

25:458).  Do you agree? 531 

A. No.  Mr. Sackett incorrectly asserts that Nicor Gas’ Standard Practice Customer Care 532 

Services -1 (“SP CCS-1”) and its Field Employees Guidelines essentially makes the 533 

repair services provided under GLCG available to all ratepayers.  (Staff Ex. 2.0, Att. I; 534 

Staff Ex. 4.0, Att. F).  In fact, neither of those documents supports Mr. Sackett’s 535 

assertions.  SP CCS-1 expressly provides that “When a gas leak is discovered on a 536 
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customer’s premise it must be repaired or the leaking gas line or appliance disconnected 537 

or valved off.”  (Staff Ex. 2.0, Att. I, p. 6) (emphasis added).  Likewise, the Field 538 

Employees Guidelines provide that unsafe connectors when “found at a customer’s 539 

premise will either be removed, replaced or safely disabled.”  (Staff Ex. 4.0, Att. F, p. 8) 540 

(emphasis added). 541 

Q. Does Nicor Gas, in fact, provide information to customers regarding dangerous 542 

connectors? 543 

A. Yes.  Because of the dangers associated with certain older gas connectors, Nicor Gas 544 

highlights the dangers in red, on the reverse side of each customer bill, and provides both 545 

a 1-888 number (1-888-288-8110) and a web reference (www.nicorgas.com) to contact 546 

Nicor Gas for additional information. 547 

Q. In his supplemental rebuttal testimony, Mr. Sackett contends that a Nicor Gas 548 

technician solicited him at his home for GLCG service during an appliance 549 

connector inspection that was conducted at Mr. Sackett’s request.  (Sackett Supp. 550 

Reb., Staff Ex. 5.0, 4:76-77).  Mr. Sackett contends that this violated Section 7-208 of 551 

the Public Utilities Act.  What is your response?  552 

A. I will respond first to the allegation by Mr. Sackett that he was solicited for GLCG by a 553 

Nicor Gas field technician and then to the contention that such a solicitation, if it had 554 

occurred, violated Section 7-208 of the Public Utilities Act.  555 

  First, based on the Nicor Gas records associated with this incident, it appears that 556 

the Nicor Gas call center representative erroneously coded Mr. Sackett as a GLCG 557 

customer on the field activity report that was provided to the service technician who 558 
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visited Mr. Sackett’s home.  (Nicor Gas Ex. 5.3).  In that report, the Activity Type, which 559 

was filled in by the call center representative, indicated that Mr. Sackett was a GLCG 560 

customer seeking an inspection.  This was the information provided to the Nicor Gas 561 

field technician when he was sent on the call to Mr. Sackett’s residence.  I can confirm 562 

that Nicor Gas field technicians are not instructed, trained or incented to promote or 563 

solicit sales of GLCG.  The particular technician who made the call to Mr. Sackett’s 564 

home has over twenty five years of experience and an excellent reputation.  He denies 565 

that he attempted to sell GLCG to Mr. Sackett, who never identified himself to the 566 

technician as a Commission employee.  Based on the erroneous designation of 567 

Mr. Sackett as a GLCG customer in the Field Activity report, it appears that there was 568 

confusion on the part of the technician about the service being provided.  He was 569 

attempting to determine whether, in fact, Mr. Sackett was a GLCG customer and not 570 

trying to solicit Mr. Sackett to buy the product. 571 

  As to the second point concerning Section 7-208 of the Public Utilities Act, I note 572 

that Nicor Gas has an HVAC Affiliate.  That company is Nicor Home Services, LLC 573 

(“Nicor Home Services”), not Nicor Services.  Nicor Home Services is the affiliate that 574 

offers heating, ventilation and air conditioning services.  Nicor Services does not offer 575 

any such services.  In conclusion, there would not have been any violation of Section 7-576 

208 even if the Nicor Gas technician had solicited Mr. Sackett to purchase GLCG. 577 

Q. Mr. Sackett contends that the Company has discriminated in the provision of billing 578 

services against competitors of Nicor Services.  (Sackett Reb., Staff Ex. 4.0, 42:747-579 

51).  How do you respond? 580 
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A. These are the same contentions that Mr. Sackett made in his direct testimony and that I 581 

addressed in my rebuttal testimony.  (Sackett Dir., Staff Ex. 2.0, 69:1565-70:1585; 582 

O’Connor Reb., Nicor Gas Ex. 2.0, 72:1608-15).  While he provides more facts about 583 

specific interactions between Nicor Gas and various competitors of Nicor Services, 584 

Mr. Sackett does not actually respond to the points I made in rebuttal. 585 

  There is no dispute that Nicor Gas has declined to provide billing services for a 586 

number of competitors of Nicor Services.  There simply is no requirement that Nicor Gas 587 

make these services available to competitors just because it provides them to Nicor 588 

Services.  589 

  Mr. Sackett makes the case that Nicor Gas initially discussed providing billing 590 

services to Progressive Energy Group (“PEG”) and to Manchester at a rate of $0.25 per 591 

bill when it was charging Nicor Services only $0.112 per item billed.  What he neglects 592 

to point out is that it was PEG and Manchester who contended that they should be 593 

allowed to included their charges on the Nicor Gas bill at that rate under the third party 594 

billing service provisions of the Company’s tariff.  Nicor Gas proposed to provide billing 595 

service to each of these companies at this rate provided that they also agreed to pay the 596 

upfront programming costs that Nicor Gas would have to incur to provide this billing 597 

service to them.  When no agreement was reached with either of these parties, Nicor Gas 598 

determined that its policy would be to not offer billing services to non-affiliates other 599 

than as required for Customer Select suppliers.  And as discussed in my rebuttal 600 

testimony, the third party billing provisions of its tariff do not apply to any of the service 601 

requests mentioned in Mr. Sackett’s rebuttal testimony.  (O’Connor Reb., Nicor Gas 602 

Ex. 2.0, 72:1608-73:1638; Sackett Reb., Staff Ex. 4.0, 77:1385-6). 603 
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  While Mr. Sackett would ascribe bad motives to the decision not to offer billing 604 

services to competitors of Nicor Services, he ignores some of the legitimate and 605 

pragmatic business considerations that influenced that decision.  First, there are concerns 606 

about how to define the type of products or services that might be billed and the number 607 

of individual charges that may be included in such a service.  Further, there is the 608 

commitment of time and expense and the allocation of resources involved in 609 

programming its billing system to handle additional parties and in administering a more 610 

complex billing process.  611 

Q. Mr. Sackett correctly notes that Nicor Gas does not solicit customers on behalf of 612 

Nicor Advanced Energy (“NAE”).  However he contends that Nicor Gas “sidesteps” 613 

the Part 550 prohibition on marketing for NAE by soliciting on behalf of Nicor 614 

Services, and Nicor Services in turn soliciting its customers on behalf of NAE.  615 

(Sackett Reb., Staff Ex. 4.0, 48:867-69).  How do you respond? 616 

A. Mr. Sackett’s point is a red herring.  It is irrelevant if Nicor Services markets services to 617 

its own customer base.  Nicor Gas is not involved with this activity, and even Mr. Sackett 618 

does not claim that to be the case.  I am not aware of any prohibition on an unregulated 619 

affiliate selling additional products and services to its own existing customer base. 620 

Q. Can you comment on the purported evidence Mr. Sackett cites in support of his 621 

conclusion about the tendency of GLCG customers to also be customers of NAE?  622 

(Sackett Reb., Staff Ex. 4.0, 49:874-81). 623 

A. Typically, when a customer has a favorable experience with a Customer Select supplier, 624 

it would be logical for that customer to have a higher propensity to purchase additional 625 

products and services offered by that supplier.  Based on the low complaint rates 626 
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experienced by Nicor Gas from GLCG customers, it appears that customers have had a 627 

positive experience with Nicor Services and therefore would be more likely to purchase 628 

additional products and services. 629 

Q.  Do you agree with Mr. Sackett’s conclusions regarding the profitability of GLCG?  630 

 A. No.  Mr. Sackett’s conclusions are wrong.  As noted in my rebuttal testimony, the Nicor 631 

Inc. retail group of companies earned less than 7% rate of return, in line with peers and as 632 

reported in the Ibbotson Cost of Capital 2009 yearbook.  (O’Connor Reb., Nicor Gas 633 

Ex. 2.0, 51:1141–45).  Mr. Sackett has not disputed this point. 634 

Q. Is the Ibbotson Cost of Capital and the financial information for 2010 available? 635 

A. Yes.  Nicor Gas Ex. 5.4 updates Nicor Gas Ex. 2.13 for 2010.  The Nicor Inc. retail group 636 

earned a return on revenues of 8.1%. 637 

Q. How does a return on revenues of 8.1% for Nicor Inc.’s retail group compare to 638 

industry benchmarks? 639 

A. Consistent with the 2009 data referenced in my rebuttal testimony, the net income as a 640 

percent of revenues of 8.1% achieved by the retail group of companies can be compared 641 

to the five-year average median net margin, through March of 2010, of fire, marine and 642 

casualty companies of 10.67% and of insurance companies in general of 5.81%, as 643 

reported in the Ibbotson Cost of Capital 2010 Yearbook published by Morningstar, Inc.  644 

(O’Connor Reb., Nicor Gas Ex. 2.0, 51:1141-45). 645 

Q. AG/CUB witness Effron also addresses GLCG profitability in his rebuttal 646 

testimony.  Can you comment on his conclusion that the Nicor Inc. retail group of 647 
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companies loses money on their products and services other than GLCG (Effron 648 

Reb., AG/CUB Ex. 2.0, 4:3-5)? 649 

A. Having clearly over-estimated the profitability of GLCG in his direct testimony, and 650 

having ignored the substantial evidence presented in my rebuttal testimony regarding 651 

GLCG and Nicor Services profitability, Mr. Effron now has a new unsupported theory; 652 

namely, that while Nicor Services sells approximately seventy-seven products and 653 

services, GLCG makes all the profit and the other seventy-six products and services are 654 

sold at a loss.  (Effron Reb., AG/CUB Ex. 2.0, 6:3-5).  No sensible business would 655 

operate in this fashion; Nicor Services simply would not continue to offer products that 656 

consistently were sold at a loss. 657 

Q. Why has Nicor Gas not provided detailed profitability data regarding GLCG in this 658 

case? 659 

A. The product GLCG is sold, marketed and administered by Nicor Services.  Nicor 660 

Services is not a party to this case.  Further, Nicor Services and its products and services 661 

are not subject to Commission jurisdiction.  Consequently, Nicor Gas has relied on 662 

publicly available information such as reports to the SEC.  As discussed in my rebuttal 663 

testimony, the allocation of significant common costs such as Sales, General and 664 

Administrative (“SG&A”) expenses across a group of individual products and services is 665 

not publicly available.  Profitability is not at issue in this case. 666 

Q. Do you agree with Mr. Sackett’s claim that GLCG could be provided by Nicor Gas 667 

at lower cost to customers (Sackett Reb., Staff Ex. 4.0, 10:172-5)? 668 
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A.  As noted in my rebuttal testimony, the point is irrelevant.  Nicor Gas is not obliged to 669 

provide such a service to customer-owned facilities located behind the meter.  Further, 670 

Mr. Sackett’s estimate of the Nicor Gas cost to provide a comparable service is 671 

incomplete as he chooses to ignore the considerable costs incurred by Nicor Services as 672 

outlined in my rebuttal testimony, including employment of over 300 personnel.  673 

(O’Connor Reb., Nicor Gas Ex. 2.0, 49:1095–50:1111).  674 

Q. Do you agree with Mr. Sackett’s claim that financial harm is done to ratepayers 675 

who purchase GLCG (Sackett Reb., Staff Ex. 4.0, 4:61-5)? 676 

A. No.  Mr. Sackett’s assertions regarding lack of competitive pressure has been addressed 677 

in the testimony of Nicor Gas witness Dr. Ros.  Mr. Sackett’s assertion that ratepayers 678 

suffer financial harm is unsupported by facts, and is contrary to the fact that the product 679 

has been provided for over ten years, is purchased by over 400,000 customers in the 680 

Nicor Gas territory, and that there are very low customer complaint rates associated with 681 

the product.  682 

Q. RESA witness Ms. Ringenbach recommends that Nicor Gas should be required to 683 

provide solicitation, billing and repair support services to GLCG competitors on an 684 

equal access basis.  (Ringenbach Reb., RESA Ex. 1.0, 8:164-67).  Does she provide 685 

any evidentiary support for her recommendation? 686 

A. No.  Ms. Ringenbach merely repeats the same arguments as Mr. Sackett provided in his 687 

prior testimony.  As to her argument that non-affiliated companies should be provided 688 

equal access to these support services, I note that Nicor Gas has no obligation under the 689 

Public Utilities Act or the Illinois Administrative Code to provide GLCG.  (Ringenbach 690 

Dir., RESA Ex. 1.0, 8:166, 9:198-202, 17:373-79).  Further, as previously and 691 
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extensively addressed in both my rebuttal testimony and in the rebuttal and surrebuttal 692 

testimony of Dr. Ros, the services Nicor Gas provides are not essential inputs. 693 

Q. Has Mr. Sackett provided any additional factual evidence in his rebuttal testimony 694 

regarding his recommendation to preclude website hosting of Nicor Gas by its 695 

affiliates (Sackett Reb., Staff Ex. 4.0, 69:1225-26)? 696 

A. No.  Mr. Sackett continues to present this issue and the Company’s position in a false 697 

light.   698 

  In both my direct and rebuttal testimonies, I have made the point that the 699 

corporate website is owned by Nicor Inc., the non-regulated parent company of Nicor 700 

Gas.  While acknowledging this fact, Mr. Sackett portrays this as a device that Nicor Inc. 701 

uses to evade Commission jurisdiction over the utility so that it can foster confusion 702 

among Nicor Gas customers and deny a marketing channel to competitors of Nicor 703 

Services.  (Sackett Reb., Staff Ex. 4.0, 66:1166-69:1222).  Based on this portrayal, 704 

Mr. Sackett argues that the Commission should impose restrictions upon the parent 705 

company website that is unprecedented.  His recommendation is to add language to the 706 

Agreement to exclude “website hosting of Nicor Gas by any affiliate.”  (Id., 69:1225-26). 707 

  It is true that Nicor Inc. owns the website and all associated domain names.  The 708 

fact of the matter is that websites have become among the most important tools available 709 

to publicly traded companies such as Nicor Inc. to communicate information and to 710 

create and maintain a corporate image and corporate message.  The www.nicor.com site 711 

(with its associated domain names) is used by Nicor Inc. to provide information about it 712 

and its subsidiaries to many different constituencies, including investors, employees, 713 

business partners, vendors and suppliers, and customers and potential customers.  Nicor 714 
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Gas is unquestionably the most significant subsidiary of Nicor Inc.  Yet, Mr. Sackett 715 

blithely has offered a recommendation that he intends will preclude Nicor Inc. from 716 

including information about Nicor Gas on the Nicor Inc. website. 717 

  In pointing out that Nicor Inc. is the owner of its website, I have not contended 718 

that the Commission lacks jurisdiction over Nicor Gas or over transactions between Nicor 719 

Inc. and Nicor Gas.  However, the Nicor Inc. website is a means by which Nicor Inc. 720 

publicly disseminates information about its various operations and it is responsible for the 721 

information it provides to the public.  Without providing any meaningful explanation, 722 

Mr. Sackett just takes for granted that this dissemination of information by Nicor Inc. is a 723 

“service” that is being provided to Nicor Gas by Nicor Inc.  I simply disagree with this 724 

implicit assumption by Mr. Sackett.  Public communications by Nicor Inc. about its 725 

subsidiaries’ businesses whether via annual reports to shareholders, periodic filings with 726 

the SEC or postings of information on the Nicor Inc. website are not affiliated services. 727 

  Finally on this issue, I make the point that Nicor Inc. has no obligation to offer its 728 

website as a forum for solicitation by competitors of Nicor Services.  Mr. Sackett 729 

portrays this as a means to stifle competition.  Rather, from the Nicor Inc. perspective, 730 

this is a means to protect its brand name and corporate goodwill from being confused 731 

with, or harmed by, non-affiliated businesses.   732 

Q. Mr. Sackett contends that the Third Party Billing Service (“TPBS”) provided under 733 

tariff to Customer Select suppliers is the same as the Nicor Services billing service 734 

because they are “essentially the same” service.  (Sackett Reb., Staff Ex. 4.0, 735 

74:1326-27).  Are they essentially the same services? 736 
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A. No, for the reasons outlined in my rebuttal testimony.  (O’Connor Reb., Nicor Gas 737 

Ex. 2.0, 72:1620-75:1688).  Mr. Sackett does not address these differences.  In his 738 

response to Nicor Gas data request NG-Staff 8.06, he does not address a question seeking 739 

the similarities and/or differences associated with a listing of 10 characteristics of TPBS 740 

and the Nicor Services billing service.  (Nicor Gas Ex. 5.5).  In fact, a data request 741 

response from Nicor Gas attached to Mr. Sackett’s testimony is a comparison between 742 

the billing services, and clearly shows the differences between the services.  Mr. Sackett 743 

ignores these differences.  (Sackett Reb., Staff Ex. 4.0, Att. S, p. 4). 744 

Q. Is Mr. Sackett’s new recommendation, to allow Customer Select suppliers to bill 745 

non-commodity charges under the Third Party Billing Service, feasible? 746 

A. No.  A major issue with this proposal is that Customer Select charges are eligible for Low 747 

Income Home Energy Assistance Program (“LIHEAP”) funding.  Non-commodity 748 

products, such as GLCG and warranty services, are ineligible for this assistance funding.  749 

The charges for qualifying and non-qualifying charges cannot be commingled in the 750 

remittance process.  751 

Q. Dominion witness Crist recommends that Nicor Gas should be required to bill 752 

Customer Select suppliers at the same rate that is charged to Nicor Services.  (Crist 753 

Reb., DRI Ex. 2.0, 6:129-36).  Please comment.  754 

A. Mr. Crist bases his recommendation on there being only one difference between the 755 

TPBS and the Nicor Services billing service, namely price per bill as compared to price 756 

per item billed.  As discussed above in relation to Mr. Sackett’s recommendations, the 757 

two billing services are not interchangeable.  Further, the TPBS charge is set forth in the 758 

Company’s tariff and is specifically applicable to billing services provided to Customer 759 
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Select suppliers like Mr. Crist’s client.  That charge cannot be adjusted by Nicor Gas 760 

without a tariff filing that has been approved by the Commission.   761 

Q. Manchester witness Thomas recommends that all utility line protection providers be 762 

granted fair and equal access to the Nicor Gas bill, in part, based on his assertion 763 

that “customers are 400% more likely to purchase the product when they can pay 764 

for it on their utility bill than when they cannot pay for it in that way”.  (Thomas 765 

Reb., Manchester Ex. 1.0, 5:94-6).  What factual evidence has he provided to 766 

support his recommendation? 767 

A. In response to Nicor Gas data request NG-MAN 1.01, he is unable to provide any 768 

materials used or studies performed to support his assertion.  (Nicor Gas Ex. 5.6).   769 

Q. Mr. Thomas alleges that Nicor Services has a “tremendous advantage” by having 770 

access to customer account information compared to other suppliers.  (Thomas 771 

Reb., Manchester Ex. 1.0, 17:379-81).  Is this a true statement? 772 

A. No.  Encrypted customer account numbers are available through the purchase of the 773 

Nicor Gas Residential and Small Commercial Customer Data License Agreement.  This 774 

agreement is posted on the Nicor Inc. website, under the “Market Your Business” section, 775 

and is available to any party at a stated fee.   776 

Q. Have Mr. Crist or Ms. Ringenbach provided any evidence to support their 777 

contention that Nicor Gas should institute a Purchase of Receivables program? 778 

A. No.  As I discussed in my rebuttal testimony, this proceeding does not involve the 779 

collections process and consequently this is not the proper forum for this issue.  780 

(O’Connor Reb., Nicor Gas Ex. 2.0, 80:1805-81:1814).  It is inappropriate to address 781 
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Purchase of Receivables in this proceeding.  The Public Utilities Act and the Illinois 782 

Administration Code do not require Nicor Gas to provide Purchase of Receivables.  783 

Further, it should be noted that electric utilities do provide for Purchase of Receivables, 784 

but this is required pursuant to legislation.  There is no similar legislative mandate for gas 785 

utilities.  786 

Q. Is Mr. Crist correct when he asserts that the Nicor Inc. retail group of companies 787 

has a bundled-price product with utility gas service for which Nicor Gas provides a 788 

disconnection for non-payment (Crist Reb., DRI Ex. 2.0, 3:66-4:73)? 789 

A. No.  This topic is addressed in my rebuttal testimony where I clearly state that Nicor Gas 790 

does not provide any different collection tools to support Nicor Solutions Fixed Bill 791 

product as compared to non-affiliated gas marketers, including Dominion.  (O’Connor 792 

Reb., Nicor Gas Ex. 2.0; 80:1803-04).  Mr. Crist cites a “collection advantage” (DRI 793 

Ex. 2.0, 4:71) but fails to elucidate either what the advantage is, or to quantify such an 794 

alleged advantage.  His assertion is without merit. 795 

Q. In his rebuttal testimony, Mr. Crist states that “Mr. O’Connor has confessed to the 796 

nature of the product being a price-product wrapped around the Nicor Gas 797 

commodity and that the collection method includes potential disconnection.”  (Crist 798 

Reb., DRI Ex. 2.0, 4:87-90).  Did you make such a “confession”? 799 

A. No. 800 

VII. CONCLUSION 801 

Q. Does this conclude your surrebuttal testimony? 802 

A. Yes. 803 


