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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

Commonwealth Edison Company     ) 

        ) Docket No. 10-0467 

Proposed general increase in electric rates   ) 

 

 

THE PEOPLE OF THE STATE OF ILLINOIS’  

RESPONSE TO THE COMMONWEALTH EDISON COMPANY’S 

MOTION TO STRIKE 

 

NOW COME the People of the State of Illinois (“the People”), by Lisa Madigan, 

Attorney General of the State of Illinois, and hereby respond to the Motion to Strike Certain 

Portions of the Attorney General‟s Brief on Exceptions and the Affidavit of Michael L. Brosch in 

its Entirety (“Motion”), filed by Commonwealth Edison Company (“ComEd” or “the Company”) 

on April 19, 2011.  In its Motion, ComEd alleges that the Brosch Affidavit contains opinion 

testimony that the People and Mr. Brosch should have presented during the evidentiary 

proceeding, and that consideration of the Affidavit would violate due process and the 

requirement in Section 10-103 of the Public Utilities Act (“the Act”) that final orders be based on 

the evidentiary record.  The Commission should reject these erroneous arguments because, as 

discussed below, Mr. Brosch‟s Affidavit relies on evidence in the record to describe corrections 

and calculations necessary to conform Appendix A to the conclusions in the Proposed Order. 

The Brosch Affidavit does not constitute new, extra-record argument.  As discussed 

below, there are identifiable errors in the calculation of the Late Payment Revenues and Cash 

Working Capital adjustments in Appendix A to the Proposed Order resulting in inconsistencies 

between the Proposed Order and the Appendix.  It would be irresponsible for the parties to 

ignore these inconsistencies. 
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Furthermore, the corrections listed in the Brosch Affidavit are supported by ComEd‟s 

own testimony and exhibits, and must be reflected in the final calculation of the ComEd revenue 

requirement in this case in order for the resulting adjustments to incorporate all necessary 

components.  The Commission cannot establish just and reasonable rates as well as ensure that 

ComEd does not acquire windfall revenues if key adjustments include accounting errors.  

Moreover, the corrections comply with the Commission‟s rules regarding permissible content of 

parties‟ Briefs on Exceptions to a Proposed Order.  In addition, no party has been prejudiced by 

the filing of the Affidavit, as the schedule in this docket permitted the parties the opportunity to 

respond in Reply Briefs on Exceptions to arguments and proposed corrections to the Proposed 

Order contained in parties‟ Brief on Exceptions.  ComEd‟s strawman arguments amount to little 

more than an attempt to quietly pocket millions of dollars in windfall revenues associated with 

accounting oversights that are inconsistent with the Company‟s own evidentiary presentation.  

ComEd‟s Motion should be denied, as discussed below. 

THE BROSCH AFFIDAVIT COMPLIES WITH BOTH THE PUBLIC UTILITIES 

ACT AND THE COMMISSION’S RULES REGARDING THE CONTENT OF 

PARTIES’ BRIEFS ON EXCEPTIONS.   

 1. In its Motion, ComEd focuses on lettered paragraphs (f) through (j) of the Brosch 

Affidavit, and characterizes Mr. Brosch‟s corrections to the Proposed Order‟s calculation of the 

Company‟s Cash Working Capital (“CWC”) adjustment to rate base, which is reflected in 

Appendix A of the Proposed Order, as “new opinion testimony, and a new recommended 

disallowance of $38 million to CWC…based on a methodological issue concerning the 

calculation of the CWC adjustment that could have been, and should have been, presented in 

testimony during the evidentiary proceedings.”  Motion at 4.  The Company claims that 

consideration of the Affidavit would violate Section 10-103 of the Act, which requires that 

Commission decisions be based “exclusively on the record for decision in the case… .”  Id. at 3, 
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citing 220 ILCS 5/10-103.  Specifically, at paragraphs 17 and 18 of the ComEd Motion, the 

Company argues that the correction referenced in the Affidavit “challenges the alleged lack of 

the „essential balancing‟ between receipts and outlays in Staff‟s methodology for calculating the 

CWC adjustment.”  Motion at 6.  The Company characterizes the Affidavit corrections as “not a 

mere mathematical error, but a fundamental disagreement with Staff‟s methodology.”  Id.  

ComEd is conspicuously silent in its Motion on the correction detailed in paragraph a) of the 

Affidavit related to the failure to recognize in Appendix A the $13.986 million in Late Payment 

Charge revenues that were adopted in the body of the Proposed Order.  ComEd‟s own BOE 

acknowledges this omission.  ComEd BOE at 100, footnote 33.  

 2.   Part 200.830 provides the details of requirements for the filing of Briefs on 

Exceptions and Reply Briefs on Exceptions.  In particular, Part 200.830 (e) provides that 

“Statements of fact in briefs on exception and replies to briefs on exception should be supported 

by citation to the record.”  A Brief on Exceptions represents a party‟s or Staff‟s opportunity to 

highlight perceived errors in a Proposed Order – both errors made as a result of a perceived 

failure to correctly assess the evidence, and apply applicable law and Commission rules, as well 

as mistakes in the calculation of the proposed revenue requirement that are consistent with the 

conclusions in the Proposed Order.  The Brosch Affidavit, and the portion of the AG Brief on 

Exceptions that incorporates the Affidavit‟s content by reference, highlight the mistakes in the 

calculation of the proposed revenue requirement that are consistent with the conclusions in the 

Proposed Order in Appendix A.   

 3.   Paragraph (g) of the Affidavit references Appendix A, page 11, at lines 1 through 

7, which indicate how the adjusted revenue amount related to the CWC adjustment to rate base 

found at page 10 of Appendix A was calculated by the ALJs.  Appendix A, page 11, lists the 
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non-cash cost items that are appropriately removed from any calculation of CWC, as they are not 

cash operating expenses of the utility.  Brosch Affidavit at par. (g), citing Appendix A, pp. 10, 

11.  The Affidavit then states: 

Notably absent from these reductions to “Revenues” for CWC calculation are the 

revenues that represent recovery of Deferred Income Taxes, which are also a non-cash 

expense.  Deferred Income Taxes represent expenses that are recovered in utility rates, 

but that are not remitted to taxing authorities currently because of book/tax timing 

differences, such as accelerated and bonus depreciation that are available to ComEd to 

reduce its tax liability under the Internal Revenue Code. 

 

Brosch Affidavit at 3, par. (g).   

 

 4. In the next paragraph of the Affidavit, Mr. Brosch references ComEd‟s own 

testimony, which reflects the removal of these non-cash items from the calculation of CWC in 

their surrebuttal calculation of CWC, including the removal of deferred taxes, as support for the 

needed Appendix A correction: 

ComEd Ex. 55.1 removes from the Revenues that are applied a CWC factor an amount 

captioned “Other Income /Deductions – Net” at Line 6.  This subtraction to revenues 

receiving a CWC factor is explain at Note 4 of ComEd Ex. 55.1, Schedule B-8, Page 2, 

“Consists of amounts, such as amortization of regulatory debits and deferred taxes, that 

are not analyzed on a separate line in the schedule. The amount represents the difference 

between Line 45 and sum of Lines 2, 3, 4, and 5.  [emphasis added]  The essential 

removal of deferred income tax expenses was recognized in ComEd‟s calculation of 

CWC and such removal was not disputed by any party in the record of this proceeding. 

 

Brosch Affidavit at 2-3, par. (g).  A review of ComEd witness Kathryn Houtsma‟s Ex. 55.1, 

Schedule B-8, page 1 (line 6)and page 2 (footnote 4) reveals that ComEd specifically deducted 

“amounts, such as amortization of regulatory debits and deferred taxes”, from the calculation of 

Base Revenues for its CWC adjustment.
1
  ComEd Ex. 55.1, Schedule B-8, pp. 1-2 of 3.  Mr. 

Brosch‟s Affidavit references this fact specifically, citing to the ComEd evidence, and simply 

states that that same deduction must be applied to the revised CWC adjustment adopted in the 

                                                      
1
 A copy of ComEd Ex. 55.1, Schedule B-8, is attached to this Response as Appendix A.  
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Proposed Order.   The point of this correction is not to introduce “new opinion”, but rather to 

highlight the fact that the calculation of the CWC adjustment to rate base fails to incorporate the 

deduction of a non-cash expense, detailed at page 11 of Appendix A, that ComEd admits is 

necessary to properly calculate CWC.  In doing so, Mr. Brosch referenced ComEd‟s own 

testimony (Ex. 55.1), which deducted this non-cash item from its own calculation of CWC.  A 

copy of that referenced exhibit is attached to this Response as Exhibit A.  While Mr. Brosch 

made clear in his testimony that he believed the Company‟s CWC lead/lag study was fatally 

flawed, and that Staff‟s “around the edges” adjustments to the study failed to fix the inaccuracies 

in the study presented by the Company‟s use of arbitrary mid-point collection lag assumptions
2
, 

his Affidavit simply instructs the ALJs on how to accurately reflect their CWC conclusions, 

which adopted the Staff-proposed adjustments.  Paragraph (j) highlights this fact, in stating, 

“Based on the decision stated in the Proposed Order, the CWC amount to be included in 

ComEd‟s Rate Base should be no larger than $41, 622,000, which amount is $38,185,000 less 

than the $79,807,000 appearing at Appendix A, Page 6, Line 10 and Appendix A, Page 10, line 

33.”  Affidavit at 3, par. (j) (emphasis added).  In no way, as ComEd alleges, was this an attempt 

to introduce new evidence or opinion.  

 5.  Paragraph (i) of the Affidavit merely completes the instruction as to how to reflect the 

Proposed Order CWC conclusion in the revenue requirement calculation, should the Commission 

adopt the ALJs‟ conclusions on the issue.  It states: 

Appendix A, Page 1 indicates in Column I that the Total Operating Revenue in 

line 5 provides for recovery of the expenses listed at lines 6 through 22, with a 

residual “NET OPERATING INCOME”  at line 23 that is sufficient to provide an 

8.51% Overall Rate of Return on Rate Base.  Line 21 indicates that the proposed 

Total Operating Revenue amount provides for recovery of “Deferred Taxes and 

ITC‟s Net” at line 21 of $262,584,000.  This expense is a non-cash item that 

should be excluded from the Revenues that receive a CWC Factor at Appendix A, 

                                                      
2
 See AG Ex. 7.0 at 17, 24-26. 
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Page 10, Line 1.  The effect of excluding non-cash deferred income tax and ITC 

expense is a reduction in CWC of $38,185,410 (CWC Factor of .14923 times 

$262,584,000). 

 

Brosch Affidavit at 3, par. (i).  Again, this follow-through deduction merely completes the steps 

necessary to correctly reflect the adopted Staff adjustments in the Proposed Order that were 

conspicuously missing from Appendix A.   

 6.  Staff‟s Brief on Exceptions likewise highlighted an inconsistency between the 

conclusions in the text of the Proposed Order and Appendix A.  Specifically, at pages 19 and 20 

of their Brief on Exceptions, Staff writes: 

 Methodology to Calculate Total Receipts 

 The PO adopted Staff‟s position on all contested areas between Staff and the 

Company in its calculation of CWC.  Yet the PO yields a final CWC balance of 

$79,807,000 which is greater than the amount of $67,641,000 reflected in the Company‟s 

Surrebuttal Testimony (ComEd Ex. 55.1, Schedule B-8, page 1, line 46, column (H), 

January 3, 2011 REVISED).  This may raise the question as to why the PO provides a 

CWC amount that is greater than the amount requested by the Company.  The PO‟s 

calculation of CWC incorporated Staff‟s methodology.  The Company‟s surrebuttal 

testimony clarified a difference between the Staff and the Company methodology that 

had not been raised previously in the record.  The Company‟s methodology forced 

revenues to equal expenses as reflected on ComEd Ex. 55.1, Schedule B-8, page 1, line 

46, column (H), January 3, 2011 REVISED).  This difference in calculation had not 

previously been identified and thus had not been the focus of any dispute throughout this 

proceeding; nevertheless, it produces a significant impact on the calculation of CWC.  

Staff now raises the issue in the interest of clarification and to provide a full and complete 

record.  

 

Staff BOE at 19-20 (emphasis added).  However, Staff provided no instructions as to remedy this 

discrepancy.
3
  The People, on the other hand, provided the necessary corrections and calculations 

                                                      
3
 Regarding the CWC corrections in the Brosch Affidavit, Staff states in its RBOE, “AG witness Michael L. Brosch 

proposed a technical change to reduce the PO‟s CWC for the amount of ADIT reflected on page 1 of the PO‟s 

Appendix A. This would produce a new amount of CWC that is not in the evidentiary record (the AG/CUB has 

proposed zero CWC throughout the proceeding and maintains that position, but now claims the PO should be 

modified to reduce CWC for ADIT as a technical change). Staff believes that this is essentially a new calculation or 

even method that has not yet been presented during this proceeding.”  Staff RBOE at 14 (emphasis added).  First, 

Staff acknowledges it the correction to be a “technical change.”  Second, the claim that it would “produce a new 

amount that is not in the evidentiary record” is not meaningful.  It is undisputed that in any instance the CWC 
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to fix this discrepancy in the Brosch Affidavit.  Those corrections consist of 1) the reflection of 

the Company‟s Surrebuttal CWC position as the correct starting point for the CWC calculation, 

and 2) the removal of undisputed (at least until the filing of ComEd‟s Motion) non-cash items 

from the Revenues that have a CWC factor applied to them for purposes of computing the 

revenue requirement. 

 7. Ironically, ComEd‟s Motion attempts to punish the People for the simple act of 

verifying through an affidavit, the corrections to Appendix A that are necessary to accurately 

reflect the conclusions of the Proposed Order.  Counsel for the People could have included these 

same corrections and recommendations solely within the body of the Brief on Exceptions, given 

the citations to the evidence in the record.  The  People, however, assume that the Commission 

would prefer verified instructions from an accountant, with knowledge of the matters discussed, 

who can attest to the accuracy of the calculations provided.  The Affidavit was attached to the 

BOE to provide the ALJs and the Commission with some assurance that the corrections 

described were both verifiable and reliable.  

 8. Post-record corrections and calculations related to Proposed Orders are a regular 

part of Commission practice.  Indeed, the ALJs requested several Post-Record calculations in 

their Post-Record Data Request of April 8, 2011, which stated: 

 The Administrative Law Judges make the following requests for 

information/calculations that are set forth below. All answers shall be verified by a 

person(s) with personal knowledge of the facts stating therein that these answers are true 

and correct and that they have personal knowledge of the facts. These answers are due to 

be filed and served no later than April 14, 2011.  

 

ALJs Post-Record Data Request Ruling of April 8, 2011.  While the requests sought calculations 

unrelated to the CWC adjustment, they presumably will be used to reflect accurate calculations 

                                                                                                                                                                           
adjustments in the PO Appendix are “not in the evidentiary record”, as they must be calculated based on the final 

revenue requirement.  Accordingly, none of the final calculations associated with CWC are in that regard “in the 

evidentiary record.”  
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of adjustments related to 1) Depreciation of Intangible Plant; 2) Direct Costs vs. Total Costs in 

the Switching Study; and 3) computations reflecting the conclusions reached in the “Dusk to 

Dawn Street Lighting section of the Proposed Order.  The Brosch Affidavit simply provides 

similar post-record instructions and calculations to reflect conclusions in the Proposed Order.   

COMED’S CLAIM THAT DUE PROCESS WOULD BE VIOLATED BY  

CONSIDERATION OF THE BROSCH AFFIDAVIT IS A STRAWMAN ARGUMENT.  

 

 9. At page 5 of its Motion, ComEd makes the false claim that consideration of the 

Brosch Affidavit would “breach fundamental due process rights.”  ComEd Motion at 5.  ComEd 

argues that because the Brosch Affidavit is not part of the evidentiary record and was not 

available during the hearings, “no party had the opportunity to challenge and cross-examine an 

opposing expert.”  ComEd Motion at 6.  ComEd cites numerous cases addressing the right to 

cross-examine witnesses as an essential component of due process.  None of the cases cited, 

however, are on point, as they do not reflect matters involving parties presenting corrections to a 

proposed administrative order that are based on record evidence.  As discussed above, the 

aforementioned material contained in the Brosch Affidavit recognized the mathematical 

computations needed to reflect the conclusions made in the Proposed Order, not a new opinion of 

Mr. Brosch.  The specific correction at issue in the ComEd Motion highlights: 1) the reflection of 

the Company‟s Surrebuttal CWC position as the correct starting point for the CWC calculation, 

and 2) the removal of undisputed non-cash items from the Revenues that have a CWC factor 

applied to them for purposes of computing the revenue requirement.  ComEd‟s due process 

argument is nothing more than hollow rhetoric.    

 10. ComEd seeks to downplay Mr. Brosch‟s reference in the Affidavit to the 

Company‟s Ex. 55.1 as “ironic because he previously asserted that ComEd‟s position on CWC 
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was so flawed that it should be disregarded entirely.”  ComEd Motion at 7.  This argument of 

sorts also misses the mark.  Mr. Brosch‟s recommendation that the Commission reject ComEd‟s 

request for a positive CWC allowance has always focused on the unreliability of the lead/lag 

study conducted by ComEd witness Subakrishna, which relied upon unsupported revenue lag 

assumptions, and the ComEd‟s witness‟s admission that random mid-points were adopted in 

each of the aging intervals utilized in the study without verification or review of actual ComEd 

accounts receivables data.  See AG Brief at 23-44.  Mr. Brosch never challenged the specific 

calculation referenced in ComEd Ex. 55.1, Schedule B-8.  

  11.   The People stand by the arguments presented in the Direct and Rebuttal testimony of 

Mr. Brosch, and all briefs filed in this docket, which demonstrated that ComEd proposed an 

extraordinarily long collection lag of 39.16 days, and a resulting overstated CWC requirement, 

based upon a random, flawed methodology that is inconsistent with other utilities and the 

Company‟s own billing and collection practices.  ComEd simply failed to provide reliable 

evidence that it requires a positive adjustment to rate base related to CWC requirements.  

Notwithstanding this position, the People included recommended corrections to Appendix A of 

the Proposed Order, and the Affidavit of Mr. Brosch in support of these corrections, to reflect the 

conclusions of the Proposed Order, should the Commission endorse the ALJs‟ findings.  

 12. Failure to incorporate the corrections and calculations reflected in Mr. Brosch‟s 

Affidavit in the Commission‟s Final Order in this docket would generate no less than (1) a $14 

million windfall related to Late Payment Revenues (Brosch Affidavit, par. (a)) and (2) another 

$38.1 million boon related to CWC.  Uncorrected, these omissions would have the effect of 

increasing the revenue requirement by about $18.5 million.
4
  The ALJs and the Commission 

                                                      
4
 Late payment charges translate dollar-for-dollar in the ComEd revenue requirement, and a $38M rate base figure 

translates as follows:  $38 million x 8.51% (authorized rate of return) = $3.2 million of return, plus  income tax on 
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should rebuff ComEd‟s disingenuous suggestion that the corrections to Appendix A of the 

Proposed Order highlighted in Mr. Brosch‟s Affidavit are anything more than that.   

CONTRARY TO COMED’S ASSERTION,  

THE PEOPLE’S BRIEF ON EXCEPTIONS WAS NOT FILED LATE. 

 

 13. While not a part of ComEd‟s substantive arguments of its Motion, and without 

alleging that it was somehow prejudiced, ComEd opines in paragraph 4, “On April 11, 2011, after 

the scheduled deadline, the AG submitted its Brief on Exceptions.”  ComEd Motion at 2 (emphasis 

added).  The People take issue with this characterization for two reasons.  First, the People filed 

their BOE on April 11, 2011, after the ALJs granted the People‟s Motion requesting an extension 

of time for all parties from the previously scheduled April 8, 2011 date to April 11, 2011.  No 

party, including ComEd, objected to the People‟s request for an extension of the BOE filing date to 

April 11, 2011.  Given this reality, presumably ComEd‟s “after the scheduled deadline” must be 

referring to the fact that the People‟s BOE was filed at 6:17 p.m. on April 11
th

, rather than 5 p.m.
5
  

First, the ALJs‟ Order granting the extension simply stated, “ Notice is hereby given by the 

Administrative Law Judges that the Motion of the Attorney General requesting an extension of 

time is granted.  Briefs on Exceptions to the Proposed Order are due on Monday, April 11, 2011. 

Reply Briefs on Exceptions are due on April 18, 2011.”  Notice of ALJs‟ Ruling, April 8, 2011.   

While ALJs sometimes mandate that documents be filed by a certain time or by close of business, 

this Notice did not specify a time.   

 Second, no less authority than the Illinois Supreme Court has held that e-Docket 

submissions at the Commission are considered timely filed as long as the document is filed on the 

                                                                                                                                                                           
the equity component of the rate of return (authorized ROR of 8.51% less weighted cost of debt 3.55% from PO 

Appendix A, page 9 = weighted cost of equity of 4.96%  x  (1 minus 39.7% composite tax rate)) = another 

$1.1million, for a total of $18.5 million.   

 
5
 A copy of the People‟s e-Docket filing receipt is attached as Appendix B to this Motion. 
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due date, regardless of the hour of the electronic filing, and regardless of whether an employee at 

the Clerk‟s office has been present to “accept” the filing.  In People v. Illinois Commerce Comm’n, 

231 Ill.2d 370, 899 N.E.2d 227 (2008), the Court addressed a claim by AT&T that the 

Commission‟s e-Docket filing rule (83 Ill.Admin.Code Part 200.1040(b) requires parties to file by 

5 p.m. to be considered timely filed under the Commission‟s e-Docket filing rules.  The Court 

rejected that argument, and specifically held: 

(i)n the absence of a specific regulation, we cannot read a 5 p.m. deadline into the 

Commission's rules. Indeed, the extent to which other jurisdictions have enacted business 

hours deadlines also serves to underscore the Commission's own decision not to issue an 

explicit rule. Rather, the Commission chose the word “acceptance,” which, standing 

alone, does not fairly imply a 5 p.m. deadline. 

 

People v. ICC, 231 Ill.2d at 385.   In rejecting AT & T's claim that the Commission‟s e-Docket 

filing rule requires physical acceptance of a filing by 5 p.m., the Court highlighted the fact that 

filing by mail is official based on the cancellation mark of the United States Postal Service (the 

mailbox rule), or upon delivery to a private express courier service under 83 Ill.Admin.Code Part 

200.70(a)(1).  Id.  The Court noted that interpreting the e-Docket filing right as requiring a 5 p.m. 

deadline “would undermine the expressed intent of the Commission to facilitate and encourage 

the use of electronic filing” and “would place e-filers at a comparative disadvantage” over those 

who choose to file by mail or courier service. Id. 

 14. Counsel for the People can assure the Commission that they make every effort to 

file pleadings by close of business with the limited resources of the Office.  That being said, 

unless parties in a docket are specifically directed to make a filing by the ALJs or the 

Commission by a designated time, all parties under Illinois law have until midnight of the date 

listed as the due date – whether they use the U.S. Postal Service, a courier service or e-Docket.   
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 WHEREFORE, for all of the reasons described above, ComEd‟s Motion to Strike should 

be denied its entirety.   

 

       Respectfully submitted, 

 

      LISA MADIGAN, 

        Attorney General of the State of 

       Illinois  

 

             

       By:__/s/ ____________________ 

       Janice A. Dale 

Chief, Public Utilities Bureau 

Susan L. Satter 

Karen L. Lusson 

       Michael L. Borovik 

Assistant Attorneys General 

       Illinois Attorney General‟s Office 

       100 W. Randolph Street, 11
th

 floor 

       Chicago, IL  60601 

       312-814-1136 

 

Dated:  April 21, 2011 

        

 

 

 


