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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

Illinois Commerce Commission    ) 

On Its Own Motions     ) 

)  Docket No. 09-0592 

Adoption of 83 Ill. Adm. Code 412    ) 

An amendment of 83 Ill. Adm. Code 453  ) 

 
 

REPLY BRIEF ON EXCEPTIONS  

OF THE CITIZENS UTILITY BOARD AND  

THE PEOPLE OF THE STATE OF ILLINOIS 

 

NOW COME the Citizens Utility Board (“CUB”) and the People of the State of Illinois, 

by Lisa Madigan, Attorney General of the State of Illinois (“AG” or “the People”), pursuant to 

Section 200.830 of the rules of the Illinois Commerce Commission (“the Commission” or 

“ICC”), 83 Ill. Adm. Code Part 200.830, hereby file their Reply Brief on Exceptions in the 

above-captioned docket.  The People and CUB stand by the positions stated in previous briefs in 

this docket.  Failure to address every issue addressed in a party‟s Brief on Exceptions should not 

be interpreted as acceptance of that position.   

I. BlueStar’s Request to Terminate this Proceeding Should be Rejected. 

 BlueStar opens its Brief on Exceptions (“BOE”) by arguing that “procedural oddities” 

that occurred in this docket justify termination of the proceeding and the initiation of a new 

docket so that the parties can start the rulemaking anew.  This suggestion should be soundly 

rejected by the Commission.  The parties to this case were provided with three opportunities to 

file comments regarding Staff‟s proposed rules.  While the length of the docket, the number of 

parties involved and inconsistent brief outlines may have contributed to a sense of frustration (as 

articulated by the ALJ) that analysis of the issues proved to be unwieldy, the Commission‟s 

Rules of Practice do not contemplate “do-overs.”  There are numerous avenues for parties to 
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appeal Commission rulings both under the Rules of Practice (83 Ill.Admin.Code Part 200) and 

the Public Utilities Act.  No party has alleged any due process violations.  Moreover, BlueStar‟s 

claim that there are now two First Notice rules pending is off-base.  When the Commission 

enters its Order in this proceeding, publication in the Illinois Register will occur and the JCAR 

process will ensue.  Starting over and creating further delay in the approval of consumer 

protection rules by JCAR would leave consumers vulnerable to fraud and marketing abuses.  The 

Retail Electric Supplier market has begun active marketing of its products to consumers who are 

largely unfamiliar with the concept of choice in the provision of their electric supply.  The 

Commission must enter an order in this docket triggering enacting consumer protection rules 

post haste.  BlueStar‟s unorthodox request should be denied.     

II. Response to Particular Exceptions 

A. Section 412.110, Uniform Disclosure Statement 

1. A RES must provide a customer with a copy of the Uniform 

Disclosure Statement and sales contract prior to the customer’s 

providing authorization for enrollment 

 

 RESA‟s Exceptions 6 and 7 (RESA BOE at 5-8) propose a changes to the Proposed Rule 

which would eliminate the requirement that a RES must provide a customer with both the 

uniform disclosure statement and sales contract prior to enrolling the customer (regardless of 

when the enrollment is by phone, mail or in person).  As outlined in the CUB/AG Initial Brief, it 

is CUB/AG‟s position that a RES cannot obtain a customer‟s agreement to accept any offer until 

after the disclosure of all material terms and conditions of the offer.  CUB/AG Init. Br. at 19.  

“Material terms” is meant to refer to the information included in the Uniform Disclosure 

Statement.  Id. at 6.   
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The General Assembly intends for all consumers to receive sufficient information to 

make informed choices among suppliers and services.  220 ILCS 5/16-101(A)(e).  The contents 

of the Uniform Disclosure Statement should promote transparency in the marketplace and 

disclose as much relevant information to customers as possible.  CUB/AG Init. Br. at 7.  

CUB/AG recommend that the Commission reject RESA‟s proposed changes, which would limit 

consumer protections and would allow RESs to enroll customers before having provided all 

necessary disclosures. 

 

2. The Uniform Disclosure Statement must include price per kWh 

 If the Commission allows RESs to offer service at a fixed monthly charge, regardless of 

usage, CUB/AG support the proposed language in Staff‟s BOE at 16-17; the Uniform Disclosure 

Statement must include consumer protections to help ensure that customers understand what 

other charges will still appear on their bills and to allow consumers to compare their bill to what 

they would pay of taking service from the utility.  Providing the price per kWh would allow a 

consumer to add the volumetric charges on their existing utility bill and compare those avoided 

costs with the power and energy prices offered by the RES.  CUB/AG Init. Br. at 9. 

 ICEA opposes any inclusion of per kWh pricing in the Uniform Disclosure Statement.  

ICEA BOE at 4-10.  One of ICEA‟s complaints is that there is no such requirement for natural 

gas ARGs.  Id. at 7.  As CUB/AG explained in their Initial Brief, the Commission now has the 

benefit of the ARG market experience and has learned that the ability to compare pricing is a 

important protection for consumers in making delivery service choices.  CUB/AG Init. Br. at 10.  

CUB/AG‟s recommendation to include price per kWh pricing is also grounded in the experience 

many customers had, confusing their utility‟s budget billing plan with the fixed plan offered by 
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ARGS.  Id. at 10-11.  ICEA also complains that such a requirement would “eliminate all but the 

fixed price option” in their product lineup, but provides no record support, including support 

from other parties, for that assertion.  ICEA BOE at 6.   Consumer protections should not fall to 

the wayside because parties like ICEA see them as “unnecessary barriers.”  See Id.  

 

3. The Uniform Disclosure Statement must use 12-point font or larger 

 RESA is correct that the PO (at 18) conflicts with the Proposed Rule (at 4-5) as to the 

font size of the Uniform Disclosure Statement.  While the Proposed Rule states that the Uniform 

Disclosure Statement must use 12-point font or larger, the PO adopts language requiring only a 

10-point font.  RESA prefers 10-point font, claiming that a 12-point font may not allow for the 

disclosure statement to be presented in an organized manner.  RESA BOE at 4-5.   

 The Proposed Rule is correct in requiring 12-point font.  This is an important consumer 

protection, and would make the document more accessible with less “fine print” that consumers 

may be less inclined to read.  The Company does not dispute that it can make all of the necessary 

disclosures in 12-point font, but instead argues that it “may” not be possible to do so in an 

“organized manner.”  RESA BOE at 4-5.  The organization of a document is irrelevant if the 

print is too small for consumers to read or if the fine print turns them off from wanting to read it.  

This is what 10-point font looks like.  It is significantly more difficult to read than 12-point font.  The 

Commission should require 12-point font, which is undisputedly possible, and serves only as a 

consumer protection.   

 

B. Sections 412.130 and 412.140 - Telemarketing 
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In their BOE, RESA points out that the Section 412.130(f) is inconsistent with Section 

412.140(c) in that telemarketing services are provided 7 days to provide the customer with the 

contract and Uniform Disclosure Statement, yet inbound enrollment calls are provided 3 days to 

do the same.  RESA BOE at 16. CUB/AG support RESA‟s changes to make Sections 

412.1309(f) and Section 412.140(c) consistent by clarifying that inbound and outbound 

telephone enrollments require that the contract and UDS be sent to the customer within 3 

business days.   

C. Section 412.150 - Direct Mail 

 RESA proposes that the Rule should include a requirement that a sales contract must be 

sent to the customer within three business days after the electric utility‟s confirmation to the RES 

of an accepted direct access service request.  RESA BOE at 17.  RESA states that standard is 

similar to that for inbound enrollment calls and telemarketing.  Id.  CUB/AG agree that 

regardless of the type of enrollment, the sales contract must be sent to the customer within no 

longer than three business days. 

D. Section 412.190 - Proposed Affiliate Name and Logo Use 

RESA in their BOE agrees with CUB/AG‟s position that a utility affiliate should not be 

allowed to use the utility name and logo.  However, RESA points out that the rule should apply 

to Illinois affiliates of Illinois utilities only.  RESA BOE at 17-18. CUB/AG accept such a 

change that would clarify CUB/AG‟s language that affiliates of Illinois utilities are not permitted 

to use the name and logo of Illinois utilities. 

The position taken by Staff on this issue does not adequately protect consumers.  Staff 

argues that their language already addresses CUB/AG concerns on affiliate name and logo use 

and then proceeds to share their language, which does not contain the words „affiliate‟, „name‟, 
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or „logo.‟  Staff BOE at 23-25.  Additionally, Staff attacks the word “similar” and asserts that 

“JCAR frowns on the use of words like „similar‟.”  Staff BOE at 24.  Staff‟s opinion in this 

matter should be disregarded as Staff does not speak for JCAR.  CUB/AG believes that the 

Commission can reasonably determine whether or not an affiliate‟s name and logo is similar to 

that of the utility.   

Staff argues that the Commission already has the authority to deal with 

“misrepresentation” judgments because of authority given to it under legislation dealing with 

alternative natural gas suppliers. Staff BOE at 25.  Yet, as CUB/AG pointed out, this continues to 

be an issue in the natural gas market, where consumers assume the ARGS is affiliated with the 

utility when the utility and supplier affiliate share a name.  CUB/AG Surreply at 9.  CUB/AG‟s 

position is supported by RESA and others ARES in this case who realize that an uneven playing 

field is created when a utility affiliate‟s name is such that consumers believe they are in fact the 

regulated utility.   

 

E. Section 412.210 – Rescission of Sales Contract 

1. Customer Rescission Rights Should be Tied to the Utility Enrollment 

Procedure, not the Execution of a Contract. 

 

 At page 19 of their BOE, RESA takes exception with the Proposed Order‟s conclusion 

that rescission rights should be tied to the enrollment procedure (rather than at the time a 

customer executes a contract).  BlueStar offers a similar complaint.  BlueStar BOE at 7. 

RESA argues that current switching rules prohibit RESs from submitting an enrollment request 

more than 45 days prior to the first day of the month of the switch.  RESA BOE at 20.  Instead, 

RESA submits that 10 days after executing a contract is sufficient time for a customer to make a 

decision whether or not they wish to rescind the contract.  RESA then offers an alleged 
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compromise:  a customer would have ten days after the latter of the receipt of a copy of the sales 

contract and/or the Uniform Disclosure Statement to rescind a contract with a RES.   RESA BOE 

at 19-22. 

This “compromise” of sorts should be rejected.  The Proposed Order got it right when it 

adopted the Staff recommendation, endorsed by CUB/AG, to permit a residential customer to 

rescind the contract within 10 days after the electric utility processes the enrollment request in 

the specific Rescission of Sales Contract discussion.  (“We believe the consumer should be 

afforded an adequate amount of time to receive confirmation of enrollment and determine 

whether they will rescind the contract.”)  PO at 23-24.  

The Proposed Order got it right when it concluded that 1) customers should be given 10 

days from the date of utility enrollment to rescind a contract (Corrected PO at 23-24).  In 

addition, Section 412.230 of the Proposed Rule (Attachment A) also correctly states that 

customers shall be permitted to cancel a contract without incurring early termination fees within 

10 days after the first bill is issued.  See CUB/AG BOE at 15.  These critical provisions are 

consistent with the consumer protections provided alternative retail gas supply customers in 

Section 2DDD of the Consumer Fraud Act.  As CUB/AG have asserted since the inception of 

this docket, the same consumer protections provided ARGs customers should be applied to RES 

customers.  The provision of gas and electricity are essential services, declared as such by the 

General Assembly in Sections 1-102 and 8-201 of the Public Utilities Act.   

Both the rescission period of ten days and the prohibition on early termination fees within 

ten days of the utility issuing the first bill mirrors the rescission and contract termination 

protections provided to ARGS customers under the Consumer Fraud and Deceptive Business 

Practice Act (815 ILCS 505/2DDD(c)(E), (e)(2)) and the Public Utilities Act (220 ILCS 5/19-
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155(g),(7), (g)(5)(B)).  Any other time frame would enable disparate and inequitable treatment of 

competitive energy suppliers based on the type of commodity supplied.  Moreover, disparate 

protections would unnecessarily confuse customers.  It is noteworthy that the Illinois 

Competitive Energy Association and Dominion Retail, Inc – other representatives of ARES – 

support the ten-day rescission period provided in the Staff rules.  The support for these 

provisions by these ARES dispels the notion that the ability to offer attractive, competitive 

service offerings will be compromised by these basic consumer protections. 

Second, it is essential that the rescission period be tied to the utility enrollment process, 

as that is what generates the letter from their utility informing the customer they have the right to 

call the utility or the ARES within 10 days to rescind their contract.  For this reason, the 

Commission should reject RESA‟s suggestion that the “clock start” when the customer “signs” 

the agreement.  RESA BOE at 9.  It is worth noting, too, that both ComEd and Ameren, entities 

that will likely receive the lion‟s share of the consumer complaint calls, apparently recognized 

this to be an important consumer protection as consumers deal with electric choice.  ComEd Init. 

Comments at 1-3; Ameren Init. Comments at 1-2.   

BlueStar challenges the 10-day rescission period using a flawed legal analysis:  It argues 

that tying a rescission period to enrollment and permitting the period to extend through 10 days 

(rather than 3 days) after utility enrollment conflicts with Section 2B of the Consumer Fraud and 

Deceptive Practices Act (“Consumer Fraud Act”).  BlueStar BOE at 9.  These arguments are 

simply wrong.  Section 2B of the Consumer Fraud Act addresses instances involving “a sale of 

merchandise involving $25 or more is made or contracted to be made whether under a single 

contract or under multiple contracts, to a consumer by a seller who is physically present at the 

consumer's residence… .”  815 ILCS 505/2B.  BlueStar also cites the current Internet enrollment 
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rule, which permits cancellation of enrollment within 3 business days of enrollment, as support 

for its position.  These arguments should be rejected.  This rulemaking was initiated by the 

Commission to create meaningful protections for consumers, who are now faced with 

unprecedented offers to switch their supplier of electricity.  Taking BlueStar‟s reading of the 

Consumer Fraud Act to its illogical extension, no provision in this rulemaking that conflicts with 

that particular Section of the Consumer Fraud Act (which does not specifically address RESs, as 

noted in the quoted passage above) is permitted under law.  Of course, this position is wrong.  

Moreover, revisions to the Internet enrollment provisions are the subject of this rulemaking.  The 

Proposed Attachment B (Part 453) specifically deleted the rescission provision of the existing 

rule that BlueStar cites.  The new Part 412 that will be adopted in this rulemaking is intended to 

apply to internet enrollments.  Accordingly, what is contained in the existing rule is not a basis 

for adopting consumer protections in this rulemaking.   

BlueStar also comments that the record in this case is devoid of evidence that a three-day 

rescission window is insufficient to protect customers.  BlueStar BOE at 9.  This observation is 

meaningless.  Until the Commission issued its December 2010 Order in the UCB/POR docket 

(ICC Docket Nos.  10-0138), no significant marketing by RESs to residential customers 

occurred.  The evidentiary record of this docket closed prior to the issuance of that Order.   The 

Commission is aware, however, of the marketing and contractual abuses that occurred in the 

ARGs arena.  The General Assembly responded with the enactment of the aforementioned 

consumer protections for these customers.  CUB/AG urges the Commission in this instance to be 

proactive, rather than reactive, and apply those same consumer protections to RES customers.   

A longer rescission period than the ineffective 3-day period RESA recommends is 

intended to help consumers navigate the transition to retail electric competition for residential 
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and small commercial customers that will occur over the next several decades.  It cannot be 

overstated that residential and small commercial customers have no experience in purchasing 

their electric energy supply.  The limited exposure to retail energy competition has been on the 

gas side, and both CUB and the AG reported in Comments filed in this docket that that 

experience has been fraught with deceptive marketing, unreasonable contract termination fees 

and higher bills in general.  The inexperience these customer classes have in purchasing their 

energy supply, combined with a lack of knowledge about what it might mean to their total 

monthly bill if they agree to purchase the commodity separately at a rate different than what they 

are accustomed to paying from their distribution utility may contribute to “buyers remorse.”  A 

repeat of the alternative retail gas supplier experience must be avoided if consumers are to be 

protected from this inexperience and any “bad apple” ARES entities that might have been 

licensed to operate in Illinois.   

Moreover, at the heart of this matter are rules governing the provision of an essential 

service – electricity.  With the establishment of UCB/POR, consumers unable to pay 

unexpectedly high purchased energy rates can be disconnected from essential electric service.  

That fact highlights the importance of creating the rescission and early termination fee-free 

periods to which RESA so adamantly objects. 

The Commission should keep in mind that large industrial customers hire people to 

manage their energy usage, as evidenced in IIEC‟s Comments, which inform that some industrial 

consumers actually become their own ARES.  IIEC Init. Comments at 1-3.  That simply is not 

the case for residential consumers.  In most cases, the first experience with electric choice a 

consumer will have will be a salesperson asking them to sign a contract for their energy supply.  
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A ten-day rescission period allows a consumer the time to research their decision – something 

not permitted under the RESA recommendations.   

BlueStar introduces other unpersuasive arguments on the preferred rescission period in its 

discussion of increased costs to consumers and standards in other states.  The fact that neither 

Dominion or ICEA share such concerns is telling.  Moreover, BlueStar provided no specific 

evidence of the level of increases, if any, that they assert will occur.  The Commission should see 

their argument for what it really is: a strawman designed to limit customer rescission rights in an 

area of consumer spending that is new, confusing and unfamiliar.  The rights of consumers to 

affordable electric service must outweigh the vague assertions of potential price changes by a 

supplier.   

The ability to rescind a contract within 10 days of enrollment by the utility should be 

retained in the final rule. 

2. Customers Affected by this Rule Should be Permitted to Contact 

Either a Utility or the RES When Rescinding a Contract. 

 

Blue Star also takes issue with the Proposed Order‟s conclusion that a customer may 

contact either the RES or their utility to rescind a RES contract.  BlueStar at 13.  BlueStar argues 

that “rescission, as properly defined, is not possible with a non-contracting party (the utility), as 

no privity of contract exists between the customer and the utility.”  Id. This argument is another 

strawman position.  In fact, both ComEd and Ameren agreed in the workshop process to permit 

customers to rescind through the utility.  The fact that neither utility objected to this provision in 

their Briefs on Exceptions dispels the notion that this essential consumer right is inappropriate or 

not permitted.   

 

F. Section 412.230 – Early Termination of Contract 
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1. BlueStar’s Criticisms of Early Termination Protections Should Be 

Rejected. 

 

Appendix A of the Corrected Proposed Order included language permitting customers to 

terminate a contract within 10 days of a first bill from the new supplier.  Appendix A, Part 

412.230.  Once again, BlueStar argues that no evidence suggested this particular issue was a 

problem in the retail electric market.  BlueStar BOE at 15.  Again, this argument is unpersuasive, 

if not silly.  These rules create consumer protections for residential customers.  The residential 

RES market is in its nascent stages.  Residential customers are only now beginning to confront 

aggressive marketing of retail electric supply service offerings.  Accordingly, it is hardly 

surprising that there is a lack of evidence that such a consumer protection is needed.   

BlueStar then argues that early termination fees are designed to compensate RESs for any 

expense incurred as a result of the early termination, and that “no reason exists for RES contracts 

to be subject to less protection under the law than those of other service providers.”  BlueStar 

BOE at 15.   CUB/AG could not agree more that the protections under the law dealing with 

“other service providers” should apply as well to RESs.  That is why CUB and the AG proposed 

that Part 412 include a cap on cancellation/termination fees at $50 for the term of the contract, 

and all of the other protections afforded ARGS customers in the PUA and the Consumer Fraud 

and Deceptive Business Practices Act.  220 ILCS 5/16-115((g)(5)(A); 815 ILCS 

505/2DDD(e)(1).  These statutory protections reflect the General Assembly‟s declaration of state 

policy in the PUA that the provision of utility service is an essential service which should be 

provided to the citizens of the State at the least possible cost.  Ensuring the affordability of utility 

service is a paramount goal – regardless of the type of energy being sold.    

BlueStar then argues that instituting a rule that would allow a customer to cancel a fixed-

price contract within 10 days of the first bill precludes a RES from recovering actual incurred 
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damages.  BlueStar BOE at 15.  Again, no party presented any specific evidence as to how this 

rescission right (or a $50 early termination fee cap, for that matter  would affect the pricing of 

RES contracts.  See CUB/AG Initial Comments at 10-11, CUB/AG Surreply Comments at 14-

15.  The fact that Dominion Retail, Inc, an ARES, did not object to this rescission right speaks 

volumes as to whether it would, in fact, hurt the industry and its ability to offer a variety of 

discounted service offerings. The argument that terminating customers would leave an ARES 

with excess purchased supply ignores the reality that RESs have the ability to sell excess supply 

on the open market by astute portfolio management, and assumes facts not in evidence.  

Consumer protections for an essential service must trump unsubstantiated, vague claims of a 

need to include “pricing premiums” in a RES customer contract.  BlueStar BOE at 15. 

Finally, BlueStar rolls out its oft-repeated and unsubstantiated claim that residential 

customers could engage in gaming behavior, switching from supplier to supplier, in order to get 

the lowest possible price in a market in which energy prices are falling, should the Commission 

adopt the 10-day-post-first-bill rescission right.  BlueStar BOE at 15.  This hollow argument 

should be rejected.  The upshot of RESA‟s hypothetical is its assertion that extended rescission 

periods permit residential customers to game fixed-price contracts and permit en masse 

rescission, leaving RESs with the cost of undelivered energy.  Id. at 15-16. These arguments 

miss the mark.  If consumers are somehow aggregated, for example, by a municipality, then 

there would be an agreement between the RES and that municipality.  There would not be 10,000 

individual contracts between the RES and each customer involved in the aggregation, as 

BlueStar implies.   

2. RESA’s Proposed Computation of Early Termination Fees Should Be 

Rejected; Such Fees Should Be Capped at $50, Consistent With 

ARGs’ Obligations. 
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 RESA argues that RESs should be permitted to utilize formula-based termination fees.  

CUB/AG stand by the arguments presented in their BOE in favor of adoption of a $50 cap on 

early termination fees.  See CUB/AG BOE at 11-15.   

 

G. Section 412.320(c)(3) Dispute Resolution 

 Several parties have taken issue with the PO and Proposed Rule‟s requirements regarding 

posting consumer complaints on the Commission‟s website.  See Dominion BOE at 6-7, 

BlueStar BOE at 17-18, RESA at 25-26.  Each party has a different proposal regarding dispute 

resolution.  BlueStar suggests that complaints should not be posted at all, while Dominion 

proposes that only “formal” complaints be posted.  BlueStar BOE at 17-18, Dominion BOE at 6-

7.  RESA proposes a collaborative working group under the Office of Retail Market 

Development to make the ultimate determination as to how complaints will appear on the 

Commission website.  RESA BOE at 25-26.   

 CUB/AG support Staff‟s position that both formal and information complaints must be 

reported.   Electric utility ratepayers have supported the development of this market through their 

distribution rates and should therefore be entitled to receive the most complete picture of the 

market they paid to develop possible.  CUB/AG Surreply Comments at 16.  CUB/AG believe the 

existing definition of “complaint” in Staff‟s Proposed Rule is sufficient.  CUB/AG Init. Br. at 34, 

see PO at 27-28. 

III. Conclusion 

 Wherefore, the People and the Citizens Utility Board respectfully request that the 

Commission enter an order in this case and issue rules consistent with the arguments presented in 

the CUB/AG Brief on Exceptions and Reply Brief on Exceptions in this matter. 

Respectfully Submitted, 
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