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THE ILLINOIS COMPETITIVE ENERGY ASSOCIATION 
BRIEF IN REPLY TO EXCEPTIONS 

The Illinois Competitive Energy Association (“ICEA”),1

 

 by and through its 

counsel, respectfully submits the following Reply Brief on Exceptions in accordance with 

Section 200.830 of the Rules of Practice of the Illinois Commerce Commission (“ICC”), 

83 Ill. Admin. Code § 200.830, and the schedule established by the Administrative Law 

Judge (“ALJ”).  ICEA’s Reply Brief on Exceptions responds to the Exceptions prepared 

by the Citizens Utility Board and Office of the Attorney General (“CUB/AG”), Dominion 

Retail (“Dominion”), Staff of the Illinois Commerce Commission (“Staff”) and the 

Interstate Gas Supply of Illinois, Inc. (“IGS”). 

 ICEA is an Illinois not-for-profit corporation established as an Illinois-based trade 

association to represent the interests of competitive energy suppliers, including licensed 

Alternative Retail Electric Suppliers ("ARESs"), and others interested in preserving and 

enhancing opportunities for customer choice and competition in the electric and natural 

gas industries in Illinois.  ICEA’s members include some of the largest competitive 

energy suppliers in Illinois, such as Ameren Energy Marketing, Champion Energy, LLC, 
� 
1 The comments expressed in this filing represent the position of ICEA as an organization but may not 
represent the views of any particular member of ICEA. 
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Constellation NewEnergy Inc., Direct Energy Services, LLC, Exelon Energy Company, 

Integrys Energy Services, Inc., MC2 Energy Services, LLC, and Nordic Energy Services, 

LLC.  ICEA’s members serve residential, commercial, industrial, and public sector 

customers, including companies involved in the manufacturing industry, retail 

businesses; local units of government; cultural, sporting, and educational institutions; as 

well as hospitals, hotels and restaurants throughout the state of Illinois.  

 

1. Reply to the Exceptions of CUB/AG 
 

(a) The Proposed Order correctly rejects the CUB/AG proposed $50 Cap 
on early termination fees. 

 
  

CUB/AG mistakenly believe, as set forth in its Exception No. 5, that 

setting a cap will facilitate competition, enable customers to switch among 

suppliers and protect customers from abusive termination fees that occurred in the 

alternative retail gas market, but instead a cap would limit an ARES’s product 

offerings and likely raise prices, particularly for longer-term contract offerings. 

Arbitrary limits on termination fees such as this one do not ensure good, quality 

service and lower prices, which is CUB/AG’s intended goal.  CUB/AG Initial 

Comments at 10.  CUB/AG fails to recognize that their rationale is flawed and  is 

inconsistent with the Public Utility Act's (the “Act”) mandate to foster retail 

electric competition, 220 ILCS 5/16-101 (d), as well as the Act's recognition that 

there is a place for arms-length early termination fees.  220 ILCS 5/16-115A(c); 

220 ILCS 5/16-119.  Specifically, CUB/AG’s arguments for a cap on termination 

fees are flawed for the following five reasons. First, the General Assembly has not 
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seen fit to cap termination fees for alternative retail electric providers.  

Specifically, Section 16-115A(c) of the Act allows for "arms-length agreement[s] 

between a supplier and a retail customer that sets . . . provisions governing early 

termination through a . . . contract as allowed by Section 16-119."  220 ILCS 5/16-

115A(c).  Section 16-119 of the Act states that an ARES "may establish . . . 

provisions governing early termination through a . . . contract." 220 ILCS 5/16-

119.   Section 16-119 further states that "Any . . . charge or penalty with early 

termination of a contract; shall be conspicuously disclosed in any . . . contract."  

220 ILCS 5/16-119.  Simply put, if the General Assembly had wanted to express a 

limit on early termination fees for alternative retail electric providers they would 

have, and presumably would have, in Article 16 of the PUA.  No such limitations 

exist.  To the contrary, as set forth above, the General Assembly clearly 

contemplated an environment where early termination fees could be arrived at 

through arms length negotiations so long as the provisions are conspicuously 

disclosed. 

Second, the Proposed Part 412 Rule provides customers with 

unprecedented opportunities to leave their agreement without being subject to a 

termination fee, as evidenced by Section 412.210 and Section 412.230 of the 

Proposed Rule.  These aforementioned Sections, coupled with the disclosure 

provisions in the Act and the Proposed Rule, provide consumers with substantial 

time to reconsider without penalty their decision to enter into an agreement with 

an ARES. 
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Third, CUB/AG have posited that a termination fee cap is needed because 

without such a cap suppliers will "substitute good, quality service and low product 

price" for the revenue that cancellation fees provide. CUB/AG Initial Comments at 

10-11.  To the contrary, early termination fees can provide customers with a lower 

per kWh price than they might have with a cap on termination fees in place.  

Somewhat like a higher deductible can lower a consumers annual insurance 

premium, a higher termination fee can at times mean a lower per kWh price than 

might otherwise apply.   

In addition, ARES and Alternative Retail Gas Suppliers (“AGS”) differ, 

thus have distinct considerations when they procure power.   For example, an 

ARES cannot store electricity for future resale the way an AGS can store natural 

gas.  Also, an ARES likely would enter into longer term wholesale arrangements 

to supply longer term fixed price retail contracts.  As RESA explained in detail in 

their Initial Comments, these arrangements have a cost associated with them and 

that cost may very well overwhelm a $50 cap. RESA Initial Comments at 3. 

Fourth, as ICEA understands it, the complaints regarding the early 

termination fees in Illinois’ alternative retail natural gas market largely involved 

the actions of one AGS.  Over half of the electric load in the State of Illinois is 

served by ARESs.  ICEA is not aware of any significant level of complaints 

during this time focused on early termination fees.  ARES should not be lumped in 

the same category as AGSs. 

Fifth, the $50 early termination fee cap contained in the Alternative Gas 

Supplier law was, as ICEA understands it was, the product of extended 
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negotiations to remedy the abusive practices that were occurring in the alternative 

retail gas supply market in particular due to one bad actor.  The AG, CUB and 

Staff negotiated a complete set of marketing rules applicable to AGSs.  The idea 

of capping early termination fees was raised in the workshops leading up to the 

initiation of the Commission's Part 412 rulemaking.  Notably, the Commission 

rejected the inclusion of a cap on early termination fees in its first and second First 

Notice Rule and should continue to reject such proposals now. 

Moreover, the adoption of a termination fee cap impacts ICEA’s support 

for other provisions of Part 412 and cannot be taken in isolation.  ICEA  

approaches its review of the Proposed Rule holistically.  For instance, ICEA 

would not support the proposed rescission  period in Section 412.210, and the 

proposed right to terminate without penalty after receipt of the first bill contained 

in Section 412.230, if a cap on termination fees is also thrown into the mix. 

 
(b) The Proposed Order correctly rejects the CUB/AG’s proposal to limit 

the description of “green” products to renewable energy purchased 
separate and apart from that which is required under Section 16-
115D of the Public Utilities Act.   

 
The CUB/AG’s proposal that power and energy procured by a RES to meet its 

statutorily mandated renewable portfolio standard requirements cannot be marketed by a 

RES as "green," "renewable energy" or "environmentally friendly" is nonsensical and was 

properly rejected by the Proposed Order.  ICEA is not opposed to the Commission 

initiating as part of this Order or otherwise an ORMD-led process to develop reasonable 

rules regarding the marketing of green energy that could later be added to Part 451.  ICEA 

Verified Reply Comments at page 10.   
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(c) The CUB/AG’s per kWh pricing proposal adopted by the Proposed 
Order is problematic, needlessly complex, and puts at risk the 
rationale for the Uniform Disclosure Statement. 

 
 ICEA remains opposed to the CUB/AG’s per kWh pricing proposal adopted by 

the Proposed Order, Proposed Order at 17, for the reasons set forth  of in ICEA’s Brief on 

Exceptions.  ICEA Brief on Exceptions at 4-10. 

(d) The Proposed Order properly rejects the CUB/AG’s proposed 
language for Section 412.410 dealing with ongoing reporting 
requirements. 

 
CUB/AG continue to argue, in Exception F, that the Commission, as part 

of the Part 412 rulemaking, should subject ARESs to certain ongoing reporting 

requirements.   CUB/AG Brief on Exceptions, at 16.  However, the requirement 

for ongoing reporting is already covered by a more appropriate section of the 

Illinois Administrative Code (“Code”).  Part 451 of the  Code covers the 

certification and ongoing reporting requirements for ARESs.  Not only does Part 

451 mandate  ongoing reporting obligations upon ARESs for material changes, 

changes to financial condition, and similar items proposed in this docket, but 

ARES an has to make an annual compliance filing in order to maintain its 

certification.  In the annual compliance filing pursuant to subpart 451.740, ARESs 

must recertify in their annual report that they continue to have the financial, 

managerial and technical capability to satisfy their obligations under their 

certification.  83 Ill. Admin. Code § 451.740.  If the CUB/AG believe there is a 

need for revisions to Part 451 of Code, they should follow the appropriate 

procedural requirements regarding amendments to existing ICC administrative 

rules as opposed to introducing those concepts in the instant proceeding.  In short, 
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it would be wholly inappropriate to include such ongoing reporting requirements 

into Part 412 of the Code as opposed to Part 451 of the Code. 

 

 
2. Reply to the Exceptions of Dominion 
 

a) The Proposed Order correctly rejects Dominion’s added 
requirements concerning door-to-door sales. 

 
ICEA is not opposed to the concept of background checks and drug testing 

for door-to-door sales agents proposed by Dominion and the IGS.   Dominion’s 

proposal for background checks and drug testing as well as the door-to-door 

obligations suggested by IGS, however, involve a myriad of unresolved issues.   

One such issue related to background checks is what information  should ARESs 

collect and how should ARESs utilize the information  forthe purposes of hiring 

and retention of sales agents.  ICEA avers that it is issues such as those, as well as 

others which have not been discussed in workshops surrounding these roles that 

would benefit from further exploration and vetting in the context of another 

proceeding.    ICEA is not opposed to the Commission initiating as part of this 

Order or otherwise an ORMD-led process to develop reasonable rules regarding 

door-to-door sales activities that would later be added to Part 451. 

Similarly, ICEA believes that restrictions on when door-to-door sales can 

occur should be carefully thought out and an opportunity for all positions on the 

issue to be fully vetted in an appropriately tailored workshop process.  For 

example, the Pennsylvania Public Utility Commission decided on an interim basis 

while its final rules are pending to experiment with the time restrictions on door-
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to-door sales   In Pennsylvania, door-to-door sales activity is permitted to take 

place between the hours of 9:00 am and 8:00 pm during the six months between 

April 1 and September 30, while keeping the hours of 9:00 am and 7:00 pm 

during the six months between October 1 and March 31.   Interim Guidelines on 

Marketing and Sales Practices for Electric Generation Suppliers and Natural Gas 

Suppliers, Docket No. M-2010-2185981, Final Order of the PA PUC dated 

November 4, 2010 at pages 40-41.  Rather than set permanent rules and 

permanent times now in Part 412 based on the limited record on these issues in 

this proceeding, further workshops should be conducted at which time the 

Commission should also have greater detail on how other states are approaching 

retail electric door-to-door sales. 

 

b) ICEA agrees with Dominion that for purposes of sending the 
customer a copy of the Uniform Disclosure Statement and contract 
that Section 412.140(c) should be modified to provide for a seven day 
period making it consistent with the telemarketing standard set forth 
in 412.130(f). 

 

 ICEA agrees with Dominion that there should be no difference between 

the obligation contained in Section 412.140(c) and 412.130(f) as both involve 

enrollments being made over the telephone.  Dominion Brief on Exceptions at 5. 

 

c) ICEA agrees with Dominion that Section 412.140 should be amended 
to make it clear that under the Automatic Renewal Act, written notice 
of the expiration of the initial contract period is not required for 
terms of a month or less. 
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ICEA agrees with Dominion that Section 412.140 should be amended to 

make it consistent with terms of the Illinois Automatic Renewal Act. 815 ILCS 

601.  

 

3. Reply to the Exceptions of the Staff of the Illinois Commerce Commission 
(“Staff”)  

 

a) ICEA agrees with Staff’s recommended definition of “complaint” for 
Section 412.10. 

 

ICEA agrees with Staff’s definition of complaint which would define 

complaint as “an objection made to a RES, by a customer or other entity, as to its 

charges, facilities or service, the disposal of which complaint requires 

investigation.” Staff Brief on Exceptions at 4.  As Staff notes, the definition as 

proposed was non-controversial and merit inclusion in the rule.  Staff Brief on 

Exceptions at 4. 

 
b) ICEA agrees that Staff’s proposed definition of “Letter of Agency” 

should remain in Section 412.10 and the definition of “written 
authorization” included in the Proposed Rule should be removed. 

 
For the reasons outlined by Staff in their Brief on Exceptions, ICEA 

agrees with Staff that the definition of “Letter of Agency” should remain in 

Section 412.10 and the definition of “written authorization” included in the 

Proposed Rule should be removed.  Staff Brief on Exceptions at 5. 

 

c) ICEA agrees with Staff that there is no need to include CUB/AG’s 
proposed definition of “Material Terms” in the Proposed Rule. 
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As Staff notes, because the term “material terms” does not appear in the 

Proposed Rule, there is no need to include CUB/AG’s proposed definition of 

“Material Terms” in the Proposed Rule.  Staff Brief on Exceptions at 6. 

 

d) ICEA agrees with Staff that Section 412.30 should state that “in the 
event of any conflict between this part and the requirements provided 
in electric utility tariffs on file with the Commission as of the effective 
date of this Part, this Part shall control.” 

 
 For the reasons set forth in Staff’s Brief on Exceptions, ICEA agrees that 

Section 412.30 should state that “in the event of any conflict between this part and 

the requirements provided in electric utility tariffs on file with the Commission as 

of the effective date of this Part, this Part shall control.”  Staff Brief on 

Exceptions at 11. 

 

e) ICEA agrees with Staff’s proposed Section 412.110(j), which would 
clarify in the Uniform Disclosure Statement that a “customer may 
rescind the contract, by contacting the RES, before the RES submits 
the enrollment request to the electric utility.” 

 
 ICEA agrees with Staff’s proposed Section 412.110(j) to make it clear that 

a “customer may rescind the contract, by contacting the RES, before the RES 

submits the enrollment request to the electric utility.”  Staff Brief on Exceptions at 

13. 

 

f) ICEA agrees with Staff’s proposed Section 412.110(k) that only 
residential customers may contact the electric utility to rescind a 
contract and pending enrollment request. 
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ICEA agrees that there could be confusion and frustration among 

commercial customers if they contact the utility to rescind a contract with a RES 

because of potential confusion over whether the customer qualifies as a small 

commercial customer.  Accordingly, ICEA agrees with Staff’s proposed language 

that only residential customers may contact the electric utility to rescind a contract 

and pending enrollment request.  Staff Brief on Exceptions at 14. 

 

g) ICEA agrees with Staff’s recommendation that the new language for 
Section 412.110(o) including delivery services charges should not be 
adopted. 

 
ICEA agrees with Staff’s recommendation that the new language for 

Section 412.110(o) should not be adopted.  Staff Brief on Exceptions at 16.  ICEA 

believes that Staff is correct in its assertion that “adding the volumetric delivery 

service charges to the supply charges and leaving out the fixed monthly delivery 

service charges will likely lead to much greater customer confusion than simply 

comparing the utility’s supply charges to the RES’s supply charges.”  Staff Brief 

on Exceptions at 16. 

 
h) ICEA agrees with Staff’s recommendation for Section 412.130(c) that 

only applicable items from the Uniform Disclosure Statement need be 
explained to the customer during the sales presentation. 

 
ICEA agrees with Staff, and has made similar arguments in this 

proceeding, that not every Uniform Disclosure Statement item is applicable to 

every sale. Staff Brief on Exceptions at 19.  Accordingly, ICEA agrees with 

Staff’s recommendation for Section 412.130(c) that only applicable items from 
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the Uniform Disclosure Statement need be explained to the customer during the 

sales presentation. Staff Brief on Exceptions at 19. 

i) ICEA agrees with Staff’s recommendation for Section 412.130(d) that 
the third party verifier needs to affirm that the customer understands 
the pertinent information applicable to the product they are being 
offered rather than asking the customer if they understand items (d)-
(o) of the Uniform Disclosure Statement. 

 
ICEA agrees with Staff’s recommendation, and has made similar 

arguments in this proceeding on this issue.  Staff Brief on Exceptions at 20. 

 
4. Reply to the Exceptions of IGS 
 
 

a) The Commission should reject IGS’s added requirements concerning 
door-to-door sales. 

 
As noted above with regard to the Exceptions of Dominion, ICEA is not 

opposed to the concept of background checks and drug testing for door-to-door 

sales agents.  That being said, Dominion’s proposal for background checks and 

drug testing as well as the door-to-door obligations suggested by IGS involve a 

myriad of unresolved sub-issues (for example, concerning background checks, 

what information to collect and how to apply such information to the hiring and 

retention of sales agents) that have not been fully  in this proceeding.  Indeed, it 

was only eight days ago, on April 12, 2011, that IGS filed its petition to intervene 

in this proceeding.    

ICEA is not opposed to the Commission initiating as part of this Order or 

otherwise an ORMD-led process to develop reasonable rules regarding door-to-

door sales activities that could later be added to Part 451.  But unlike IGS, which 

through its proposed language is trying to establish parameters and processes up 
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front with implementation workshops to follow, ICEA believes the workshops 

should come first to determine not only implementation issues but more 

importantly exactly what the proper parameters and processes surrounding door-

to-door sales should look like.  It is ICEA’s understanding that neither IGS or 

Dominion conduct door-to-door sales, the Commission needs to fully capture all 

sides in order to weigh protections against suppliers trying to create a competitive 

advantage.  Accordingly, ICEA does not support IGS’s proposed exception 

language at this time. 

 

CONCLUSION 

For the reasons set forth herein and in ICEA’s Initial and Reply Briefs and Brief 

on Exceptions, ICEA respectfully requests that the Proposed Order be modified as set 

forth in ICEA’s Exceptions and, as modified, be adopted by the Commission. 



Respectfr rlly Submitted,

THE ILLINOIS COMPEÎITI\¡E E¡TERGY ASSOCIATION

l{n;"
Kevin Wright
President
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