
1 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

Illinois Commerce Commission  ) 

On its Own Motions  ) 

 ) 09-0592 

 ) 

Adoption of 83 Ill. Adm. Code 412 ) 

An Amendment of 83 Ill. Adm. Code 453 ) 

 ) 

 

 ______________________________________________________________________ 

 

REPLY BRIEF ON EXCEPTIONS OF THE STAFF 

OF THE ILLINOIS COMMERCE COMMISSION 

______________________________________________________________________ 

 

 

 

 

 

 

 

MICHAEL J. LANNON             

JESSICA L. CARDONI 

Office of General Counsel 

Illinois Commerce Commission 

160 N. LaSalle, Ste. C-800 

Chicago, IL   60601 

Phone:  (312) 814-4368 

Fax:  (312) 793-1556 

E-mail:  mlannon@icc.illinois.gov 

    jcardoni@icc.illinois.gov 

               

Counsel for the Staff of the 

Illinois Commerce Commission 
 

April 20, 2011 

mailto:mlannon@icc.illinois.gov
mailto:jcardoni@icc.illinois.gov


2 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

Illinois Commerce Commission  )   

On its Own Motions  )   

 )  09-0592 

 ) 

Adoption of 83 Ill. Adm. Code 412 )    

An Amendment of 83 Ill. Adm. Code 453 ) 

 ) 

 ______________________________________________________________________ 

 

REPLY BRIEF ON EXCEPTIONS OF THE STAFF 

OF THE ILLINOIS COMMERCE COMMISSION 

______________________________________________________________________ 

 

Pursuant to Section 200.830 of the Illinois Commerce Commission‟s 

(“Commission”) Rules of Practice, 83 Ill. Adm. Code 200.830, Staff of the Illinois 

Commerce Commission (“Staff”), by and through its undersigned counsel, respectfully 

submits this Reply Brief on Exceptions (“RBOE”) to those parties that filed Briefs on 

Exceptions (“BOE”) to the Administrative Law Judge‟s Corrected Proposed First Notice 

Order (“Proposed Order” or “PO”) and Appendix A to the Proposed Order, which is the 

ALJ‟s proposed Part 412 (Proposed Rule), both of which were issued on March 18, 

2011.   

I. INTRODUCTION 

 

Many of the parties filed exceptions to the BOE, which is to be expected in a 

rulemaking such as this one.  If Staff does not respond to a parties‟ argument, that 

alone does not mean that Staff agrees with a party but rather that Staff has addressed 

the issue fully in prior pleadings.  Unless noted otherwise, Staff continues to stand on its 

prior pleadings.  In this RBOE, Staff will use the language from its proposed rule as 
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found in Attachment B to its BOE as the baseline for any changes to the proposed rule.  

Thus, Staff will only make hard-coded “redline” changes to designate a change from its 

BOE position to its RBOE position.  Also, Staff will respond to the parties‟ exceptions 

within the parameters of the rule itself rather than ordered by the individual parties, with 

one notable exception.   

Staff has become somewhat accustomed to Bluestar‟s unfounded allegations 

regarding the procedure of this rulemaking when directed at Staff.  Staff has generally 

chosen not to respond to these over-heated Bluestar allegations.  This time, however, 

Bluestar assails the integrity of the Commission itself in its BOE.  The undersigned, 

consequently, is obligated to respond to Bluestar.   

II. Staff Response To Bluestar’s Procedural Allegations 

 

First, Staff notes that the Bluestar personnel attending the numerous Staff 

workshops have been and are active and constructive participants.  Staff welcomes 

their continued participation.  Bluestar, however, takes on a distinctly different persona 

when it comes to litigation, particularly as reflected in their pleadings in this proceeding.   

Blue Star is a singular party in this proceeding in that it alone concludes “that the 

only correct procedure” under the Administrative Procedures Act (“APA”) is to terminate 

this proceeding and “start the Part 412 rulemaking anew.” Bluestar BOE (italics in 

original), at 4.  Bluestar claims that this rulemaking is mired in a “procedural morass,” 

presumably for support that the proceeding should be terminated.  Bluestar, however, 

fails to provide any reasoned explanation of why the only thing to do is to start anew, let 

alone to cite to any relevant support for its position.     
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For instance, Bluestar claims that the “Commission currently has two first notices 

in the same rulemaking” in violation of the APA.  Bluestar BOE (italics added), at 1.  Yet, 

seemingly directly at odds with this theory, Bluestar acknowledges that the “original 

rules released with the December 2, 2009 Order were officially withdrawn.”  Id., at 3.  If 

the “original first notice” was officially withdrawn, that, in Staff‟s mind, would mean that 

there were no first notices not two, since the “original first notice” is the only notice that 

was published in the Illinois Register.  Bluestar acknowledges that the first notice period 

rule must be published in the Illinois Register for the first notice period to become 

effective.  Id., at 4.   

When the Commission publishes the current Proposed Rule in the Illinois 

Register, Bluestar will presumably conclude that there are three first notices in this 

proceeding.  Staff, however, figures the math differently.  Since there is currently no first 

notice, when the Commission publishes the current Proposed Rule, there will be one 

first notice.  This, however, does not account for the other first notice that Bluestar 

counts when it finds two first notices currently in place in this rulemaking.  Staff cannot 

identify this first notice.  In fact, Bluestar has also failed to identify this phantom notice.  

Perhaps, this notice only exists in Bluestar‟s imagination as a creative yet necessary 

fact (not to be taken factually) for Bluestar to pursue these strange “Quixotic” 

arguments.  Bluestar BOE, at 3.  It is worth pointing out that every other party has had 

no problem following the procedure in this rulemaking, including the number of first 

notices.  There was the original one, it was withdrawn, and there will be one in the 

future at a time of the Commission‟s choosing (1-1=0; 0+1= 1).   
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Similarly, Bluestar alleges wrongdoing in that that “the Proposed Order was 

issued by the ALJ and not the Commission.”  Bluestar BOE, at 3.  Bluestar offers no 

explanation of why there would be something wrong with the ALJ issuing the Proposed 

Order.  Staff is bewildered by it.  Not to point out the obvious, but the ALJ always issues 

a Proposed Order.   

In sum, Staff urges the Commission to soundly reject Bluestar‟s unfounded 

arguments.   

III. Staff Replies to Parties’ Exceptions 

A. SUBPART A GENERAL 
 
  1. Section 412.10 Definitions 
 

“Do Not Market List” 

ICEA took exception to the Proposed Rule definition of “Do Not Market List” to 

the limited extent that it recommends adding the phrase of “at a minimum.”  Staff agrees 

with ICEA and also recommends that this phrase be added.  As ICEA notes, adding the 

phrase will provide the definition an advantageous degree of flexibility.  Staff, 

accordingly, recommends that the definition of “Do Not Market List” provide:  

“Do Not Market List” means, at a minimum, a list of names, addresses 

and/or phone numbers of customers who contacted the electric utility to 

avoid any marketing or soliciting from a RES.  

 

“Pending Enrollment” 

RESA (Exception 2) acknowledges that the Proposed Order adopted a definition 

of “Pending enrollment” proposed by RESA but notes that “the word „enrollment‟ is 

superfluous and uses part of the definition to define the phrase; thus, it could be 
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confusing and should be deleted.” (RESA BOE, at 2.)  RESA proposes the following 

definition for “pending enrollment”: 

“Pending enrollment” means a valid enrollment direct access 

service request that has been accepted by the utility, for which the 

meter read switch has not yet occurred. 

 

Staff is not opposed to replacing “enrollment” with “direct access service request” 

for the definition of pending enrollment.  However, Staff does not agree with RESA‟s 

proposal to replace the term “enrollment” with “direct access service request” 

throughout the Proposed Rule.  In Staff‟s opinion, the term “enrollment” used throughout 

the Proposed Rule is clearer with RESA‟s proposed modifications to the definition of 

“pending enrollment.”  Consequently, Staff recommends that the definition of “pending 

enrollment” should read: 

“Pending enrollment” means a valid enrollment direct access 

service request that has been accepted by the utility, for which the 

meter read switch has not yet occurred. 

“Residential Customer” 

 

Four parties took exception to the definition of “residential customer” contained in 

the Proposed Order including Ameren, ComEd, CUB/AG and ICEA.  All four parties 

expressed their concern that the definition of “residential customer” included in the 

Proposed Order could actually exclude some residential customers that might otherwise 

have been protected by the obligations proposed in Part 412 for residential customers.  

Ameren states that “adoption of the proposed standard definition of „residential 

customer‟ in the manner discussed above would lead to unintended and undesirable 

consequences.”  (Ameren BOE, at 3.)  Additionally, Ameren states “As an immediate 
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result, some customers that would qualify today for a residential rate will be reclassified 

and subjected to a commercial rate going forward.”  (Ameren BOE, at 3.) 

ComEd requests “that the addition of the 15,000 kWh limitation be removed from 

the definition because it is not supported by any evidence in the record in this 

proceeding.”  (ComEd BOE, at 2.)  Additionally, ComEd states that had this issue been 

raised, “ComEd would have pointed out that, based on estimates using high level 

modeling, the 15,000 kWh usage limitation could result in excluding over 300,000 

residential customers from the protections afforded other residential customers by Part 

412.”  (ComEd BOE, at 3.) 

ICEA expresses concern about the definition of “residential customer” in the 

Proposed Order stating “The PO‟s definition could be read to limit the definition of 

residential customers to only customers of public utilities.”  (ICEA BOE, at 3.)  CUB/AG 

state that “By making the proposed Rule internally consistent, and consistent with other 

ICC proceedings, the Commission can be certain that all residential customers will be 

protected by these new rules.”  (CUB/AG BOE, at 3-4.) 

As Staff stated in its BOE, Staff incorporated a definition of “Residential 

Customer” because the CUB/AG proposed a definition in its Initial Comments that 

appeared to be based on a similar definition found in the Alternative Gas Supplier Law 

contained in Section 19-105 of the PUA.  Staff stated in its Reply Comments that: 

Residential Customer is not defined in the PUA and Staff saw no 

compelling need to create a definition for this Code Part.  However, Staff 

is not opposed to referencing the definition of Residential Customer found 

in Code Part 280.  

 

In Staff‟s opinion, it is important for the definition of “Residential Customer” to 

follow the language contained in 83 Ill. Admin. Code 280.  CUB/AG incorporate Staff‟s 
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proposed definition into Attachment A of their Initial Brief, and state in their BOE that:  

“CUB/AG support the definition of „residential customer‟ proposed by Staff.”  (CUB/AG 

BOE)  For these reasons Staff recommends its definition of “residential customer” as 

proposed in its BOE as follows: 

“Residential Customer” means a customer receiving residential service as 

defined in 83 Ill. Admin. Code 280.  

 

Section 412.20 Waiver 

CUB/AG agree with Staff that Staff‟s proposed waiver language should generally 

be adopted, particularly that subparts (1), (2), and (3) be put back into the rule.  

CUB/AG BOE, at 6.  Staff agrees and welcomes CUB/AG support.  CUB/AG also 

propose language requiring “specific reasons and facts” in support of the waiver 

request.  CUB/AG BOE, at 5.  Under Staff‟s proposed waiver language, however, 

specific facts and reasoning would inherently be required to minimally meet the Section 

412.20 standard.  One simply could not meet the requirements of subparts (1), (2), and 

(3) without pleading specific facts and reasons.  Thus, Staff does not think this 

additional language is needed. 

B. SUBPART B: MARKETING PRACTICES  
 

2. Section 412.100 Application of Part B 

Illinois Industrial Energy Consumers (“IIEC”) took exception to Section 412.100 to 

point out that although, the Proposed Rule adopted IIEC‟s/Staff‟s proposed language, 

the Proposed Order appears to have rejected it.  IIEC BOE, at 2-4.  Staff agrees with 

the IIEC„s detailed analysis found in its BOE.  Staff, accordingly, recommends that the 

Commission adopt IIEC‟s proposed replacement language for the Proposed Order, if it 

does not adopt Staff‟s language.  See IIEC BOE, at 5-7.   
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Section 412.110 Uniform Disclosure Statement 

Dominion argues that Section 412.110 is redundant in that it requires a RES to 

provide a customer with the terms and conditions of a sales contract and to also 

disclose these same terms and conditions again to the customer in the form of a 

uniform disclosure statement.  Dominion BOE, at 2-3.  Dominion argues that the 

customer would need to read “twice the amount of text” without gaining any 

“incremental value.”  Staff disagrees.  Section 412.110 clearly states that the Uniform 

Disclosure Statement could be part of the contract because it provides that “[…] if it is a 

separate document, it must not exceed two pages in length.”  (Section 412.110 of the 

Proposed Rule, emphasis added.)  Staff, accordingly, recommends that Dominion‟s 

proposed language at page 3 of its BOE be rejected.   

RESA points out in its Exception No. 5 that the Proposed Order and the 

Proposed Rule conflict with one another regarding the requirement that the Uniform 

Disclosure Statement must use 12-point font or larger.  (RESA BOE, at 4.)  Staff did not 

address this conflict in its BOE, and Staff thanks RESA for pointing this out.  Staff‟s 

proposals, in opposition to RESA, have consistently contended that 12-point font or 

larger is required to make the content of both the Uniform Disclosure Statement 

contained in Section 412.110 and the Notice of Contract Expiration contained in Section 

412.240(a)(4) clear to the reader; in other words, no fine print.  Appendix A of the 

Proposed Order accepts Staff‟s proposed 12-point font in both of these Sections and 

therefore 12-point font or larger should remain the requirement for the Uniform 

Disclosure Statement.  Staff, accordingly, recommends that the Proposed Order be 

changed to adopt the 12-point font to be consistent with the Proposed Rule. 
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RESA states in its Exception No. 6 that “In order to be consistent with other 

sections of the ALJPO, Section 412.110 must be revised to clarify that a RES is not 

required to provide a customer with a copy of the sales contract prior to the customer‟s 

providing authorization for enrollment in a telemarketing situation.”  (RESA BOE at 5)  

RESA further states “Although the ALJPO did not discuss this requirement, Section 

412.110 appears to require that a customer has in his or her possession, a copy of the 

sales contract prior to the customer “enrollment” for electric service.”  (RESA BOE at 5) 

Staff points out that this language for Section 412.110 has remained the same 

since Staff proposed it to the Commission as part of the Initiating Order on December 2, 

2009 and no party has argued that it could be interpreted in the way RESA suggests 

here.  In Staff‟s opinion, the language is clear enough to distinguish between the 

general requirement to provide a copy of the contract and the disclosure of the items 

listed in Section 412.110. While the former is silent on the timing, the latter is required to 

be provided prior to any enrollment for service.  However, if the Commission agrees 

with RESA that the language is not sufficiently clear, Staff recommends that the 

following alternative language be used for Section 412.110: 

A RES agent must provide a copy of the contract. In addition to 

providing the customer with a copy of the contract, a RES agent 

must disclose the following information to the customer prior to any 

enrollment for electric service, regardless of the form of marketing 

used. The written Uniform Disclosure statement must use 12 point 

font or larger, and, if it is a separate document, it must not exceed 

two pages in length:  

 

Disclosure of Fixed Price Products 

ICEA, like Staff, took exception to the Section 412.110(o) language found in the 

Proposed Rule.  ICEA argues against (1) the inclusion of a mandatory per kWh price 
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and (2) disclosure of delivery service charges.  ICEA BOE, at 4-10.  Staff commends 

ICEA for its detailed analysis of these issues.  ICEA pointedly explained that: 

The pricing contained in the Uniform Disclosure Statement is, and must 

be, unique to the RES making the offer. The offer is independent of the 

local distribution utility‟s deliver services charges, or other utility charges 

and fees. In requiring an average price, including delivery service, the PO 

blurs the lines between delivery services and supply services, between 

utility-provided delivery services and competitive supply services – a clear 

line of demarcation that has always been maintained until now.   

ICEA BOE, at 8.  

 

This language cuts right to the heart of the matter.  Staff agrees with ICEA on 

both points and notes that the Staff proposed Section 412.110(0) language (see below) 

addresses both concerns.   

Similarly, RESA states that “in order to be consistent with the ALJPO, Section 

412.110(o) of the ALJPR must be modified to allow for the marketing of monthly fixed 

price products.”  (RESA BOE, at 10.)  RESA expresses its concern that Section 

412.110(o) included in Appendix A of the Proposed Order only describes two types of 

products and excludes a fixed bill product that charges a flat fee per month for power 

and energy regardless of the customer‟s usage. 

In its BOE, Staff proposed revised language in order to find “additional common 

ground among the parties‟ positions on this issue.”  (Staff BOE, at 16.)  Staff believes its 

proposed language is a solution to the issue RESA describes in its BOE.  See Staff 

BOE, Att. B, Section 412.110(p).  

C. SUBPART C: RESCISSION, DEPOSITS, EARLY TERMINATION AND AUTOMATIC 

RENEWALS 
 

Section 412.210 Rescission 
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RESA states (Exception 19) that “Section 412.210 must be modified to ensure 

customers have an opportunity to review their written terms and conditions and Uniform 

Disclosure Statement before their right to rescission expires in order to be consistent 

with the ALJPO but also ensure rescission periods are not unnecessarily costly to the 

consumer.”  (RESA BOE, at 19.)  RESA restates its position that rescission rights 

should begin to run once a customer executes a contract independent from the 

enrollment process.  However, RESA includes an alternative approach in its BOE in the 

spirit of compromise on this issue.  While Staff appreciates RESA‟s alternative in an 

attempt to reach a compromise, Staff continues to recommend that using the 

processing of an enrollment request by the utility as a trigger point for rescission is the 

better approach.  The customer will receive a letter from the utility with a specific date 

by which the customer is able to rescind the enrollment.  See Staff BOE, Att. B, Section 

412.210.  

Section 412.240 Contract Renewal 

Dominion and RESA both take exception to certain language regarding contract 

renewal contained in the Proposed Rule.  Staff agrees with their recommendations.  

First, Dominion points out that “[t]here is no reason for the rule to require advance 

notice of the expiration of the initial contract term when . . . the renewal would be for a 

term of one month or shorter.”  Dominion BOE, at 6.  Dominion also notes that such a 

requirement would be inconsistent with Illinois Automatic Renewal Act (815 ILCS 601).  

Staff agrees and recommends that Dominion‟s proposed replacement language be 

adopted as shown below. 

RESA states in its Exception No. 23 that “Section 412.240(b)(6) should be 

removed as it provides misinformation to customers.”  (RESA BOE, at 24.)  RESA 
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points out that “there is conflicting language regarding automatic renewals, which 

appears to be the result of including language for non-automatic renewals (Section 

412.240 (a)(4)) that does not pertain to automatic renewals”.  (RESA BOE, at 24.)  Staff 

agrees with RESA that an automatic renewal means the contract will automatically 

renew if the customer takes no action and therefore Section 412.240(b)(6) should be 

deleted.  Consequently, Staff recommends that Section 412.240(b) should provide:   

b) Automatic Renewal. In addition to complying with the Illinois 
Automatic Renewal Act [815 ILCS 601], the RES shall clearly 
disclose any renewal terms in its contracts, including any 
cancellation procedure. For contracts with an initial term of six 
months or more, and where such contract automatically renews for 
a specified term of more than one month the RES shall send a 
notice of contract renewal separately from the bill at least 30 days 
prior to the end of the initial contract term but no more than 60 days 
in advance of that date. Nothing in this Section shall preclude an 
RES from offering a new contract to the customer at any other time 
during the contract period. If the customer enters into a new 
contract prior to the end of the contract expiration notice period, the 
notice of contract expiration under this Section is not required. The 
separate written notice of contract renewal shall include:  
1) A statement printed or visible from the outside of the 
envelope or in the subject line of the e-mail (if customer has agreed 
to receive official documents by e-mail) that states "Contract 
Renewal Notice";  

2) The bill cycle in which service under the new term will begin; 

3) A statement in bold lettering, in at least 12 point font, that the 
contract will automatically renew unless the customer cancels it, 
including the information needed to cancel;  
4) If the new contract term includes a termination fee, a 
statement that the customer has from the date of the contract 
renewal notice through the end of the existing contract term to 
notify the RES of his or her rejection of the new contract term to 
avoid incurring a termination fee under the new contract term;  
5) A clear disclosure, of the contract terms;, including a full 
description of any renewal offers available to the customer; and  
6) A statement in bold lettering, in at least 12 point font, that 
establishing service with another RES can take up to 45 days, and 
that failure to renew the existing contract or switch to another RES 
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may result in the customer being reverted to the electric utility 
default service. and provide in Tthe statement shall provide the 
length of the electric utility tariff minimum stay period if applicable.  

 

“Green” Products 

CUB/AG propose (Exception No. 4) to add a new section in its “Part 412.195, 

Product Descriptions.  CUB/AG contend that “Green” products should be those which 

are separate and apart from existing renewable portfolio standard requirements.”  

(CUB/AG BOE, at 9-10.)   

Staff, however, pointed out that “the “renewable energy” or “green” product 

definition is more complicated than simply devoting one sentence in this rule stating 

what is not a “green” product.”  Staff IB, at 41.  Staff noted that “CUB/AG failed to 

provide any reason why the use of „green‟ products should be restricted to renewable 

energy purchased separate and apart from the renewable portfolio standard.  (Id., at 

39.)  Nonetheless, unless the Commission adopts any specific language regarding 

“green” power for the Part 412 rule, Staff stands by its pledge to work with interested 

parties to determine what constitutes “green” power and how to present information to 

customers in a way that will enable them to compare one RES offer with another.  (Id., 

at 41.)   

Application of Sections 412.200 and 412.300  

ICEA also argues (Exception 10) that Sections 412.200 and 412.300 should be 

amended to make clear that the requirements under these sections are not intended to 

be applied retroactively.  ICEA BOE, at 11-12.  Staff thinks such language is 

unnecessary.  Staff is also unaware of any authority that would empower the 

Commission to apply Section 412 retroactively.  
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Section 412.400 Ongoing Reporting Requirements 

CUB/AG continues to argue (CUB/AG Exception #6) that Part 412 should include 

an Ongoing Reporting Requirement section that would require RESs to update their 

customers and the Commission on any material changes in their operations.  The 

Proposed Order states “The Commission finds this language to be inappropriate and it 

will not be adopted.”  (Proposed Order, at 28.)  As Staff stated in its Initial Brief, Staff 

“agrees with BlueStar and RESA that the requirements contained in CUB/AG‟s 

proposed Ongoing Reporting Requirements section would be more appropriately placed 

in Administrative Code Part 451, which as BlueStar points out is being revised in Docket 

No. 10-0108.  Neither CUB nor the AG proposed these additional requirements in the 

ongoing rulemaking for Part 451 in Docket 10-0108.  While Staff might not have been 

generally opposed to some of these additional reporting requirements in general, Staff 

does not believe it makes sense to add them to Part 412.”  (Staff IB, at 59.)  For these 

reasons, Staff recommends rejecting CUB/AG‟s proposed Section 412.400 Ongoing 

Reporting Requirements.   

Section 453.40(b) 

 

Dominion takes exception to Part 453(b).  However, only Part 453(a)(4) is within 

the scope of this proceeding.  As the Initiating Order notes, Part 453 is considered only 

“to repeal material that will be rendered moot by Part 412.”  Attachment 1 to the 

Initiating Order also makes this point clear in that the only proposed language identified 

for amendment is Part 453(a)(4), the internet enrollment (3 day) cancellation period that 

will be rendered moot by the proposed Part 412.210 rescission period of 10 days.  

Further, no party, other than Dominion, has addressed this issue for the obvious reason 
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that it is beyond the scope of this proceeding.  Staff, accordingly, recommends that 

Dominion‟s exception to Part 453.40(b) be disregarded. 

III. CONCLUSION 

 

WHEREFORE, for all of the above-articulated reasons, Staff respectfully 

requests that the Proposed Order and the Proposed Rule be changed consistent with 

the positions above. 

      Respectfully submitted, 
 

      MICHAEL J. LANNON 
      JESSICA L. CARDONI 
      Counsel for the Staff of the Illinois 
      Commerce Commission 
 
April 20, 2011 
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