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No. 09-0592 

 

BRIEF IN REPLY TO EXCEPTIONS OF THE 

RETAIL ENERGY SUPPLY ASSOCIATION 

 

 

 In accordance with 83 Ill. Adm. Code Section 200.830 and the Ruling of the 

Administrative Law Judge (“ALJ”), dated March 18, 2011, this Brief in Reply to Exceptions to 

the Administrative Law Judge‟s Proposed Order (“ALJPO”) is submitted on behalf of the Retail 

Energy Supply Association (“RESA”).
1
  

 

 

I. INTRODUCTION 

 

Throughout this proceeding, RESA has consistently presented concepts that focus on 

protecting customers by providing full and accurate disclosures, while avoiding measures that 

would limit or mitigate products and innovations, or burdening customers with unnecessary 

costs.  RESA has made, and continues to make, every effort to propose language modifications 

that provide as much clarity as possible to customers and stakeholders in the marketplace.   

This proceeding addresses a complex matter, the adoption of rules relating to the 

obligations of Retail Electric Suppliers (“RES”).  Accordingly, it is necessary that the rules be 

                                                 
1
 RESA‟s members include:  Champion Energy Services, LLC; ConEdison Solutions; Constellation NewEnergy, 

Inc.; Direct Energy Services, LLC; Energetix, Inc; Energy Plus Holdings, LLC; Exelon Energy Company; GDF 

SUEZ Energy Resources NA, Inc.; Green Mountain Energy Company; Hess Corporation; Integrys Energy Services, 

Inc.; Just Energy; Liberty Power; MC Squared Energy Services, LLC; MXenergy; NextEra Energy Services; Noble 

Americas Energy Solutions LLC; PPL EnergyPlus, LLC; Reliant Energy Northeast LLC and TriEagle Energy, L.P..  

The comments expressed in this filing represent the position of RESA as an organization but may not represent the 

views of any particular member of RESA.  
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understandable not only to RESs, but also to customers, and Commission Staff.  RESA attached 

as Appendix A to its Brief on Exceptions RESA‟s redlined version of the ALJPO in its entirety.  

In addition, RESA attached as Appendix B to its Brief on Exceptions RESA‟s redlined version of 

the Administrative Law Judge‟s Proposed Rules (the “ALJPR”) in their entirety.   

In contrast to RESA‟s recommendations, designed to protect customers without limiting 

products, other parties have proposed exceptions that would burden RESs, but without providing 

benefits to customers that would justify such burdens.  For the reasons set forth in this Brief in 

Reply to Exceptions, such exceptions should be rejected. 

As requested by the ALJ, this Brief on Exceptions is structured in the same manner as the 

ALJPO; i.e. in the order of the proposed rules themselves.   

 

 

 

II. PROCEDURAL NEXT STEPS  

 

A.  BlueStar Energy Services, Inc’s proposal to terminate this proceeding and start over 

should be rejected. 

 

BlueStar Energy Services, Inc. (“BlueStar”) demands that this rulemaking proceeding be 

terminated, and a new rulemaking proceeding be initiated.  (BlueStar BOE, pp. 1-5)  BlueStar 

contemplates starting over with comments, reply comments, initial briefs, briefs on exceptions, 

etc.  If the Illinois Commerce Commission (“Commission”) were to accept BlueStar‟s proposal it 

would mean that the parties‟ participation in this proceeding has been a complete waste of time 

and would accomplish (if one considers the following an accomplishment) nothing other than 

delaying the implementation of consumer protection rules for residential and small commercial 

retail customers.  BlueStar‟s proposal should be rejected.  There is no reason to reject the current 

rulemaking proceeding and begin a new one with the same intended focus when it is apparent no 

fresh ideas will be introduced, and the comments under a new rulemaking will simply repeat 

parties‟ previously outlined positions.   The Commission should, as quickly as possible, publish 

proposed rules in the Illinois Register to start the first notice period under the Illinois 

Administrative Procedure Act.        
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III. PROPOSED SECTION 412.30  CONSTRUCTION OF THIS PART 

 

A. The Commission Staff’s proposed language to clarify that Part 412 is the ultimate 

authority to address consumer protection issues, such as right of rescission, is 

appropriate and should be included in the proposed rules.    

 

 RESA agrees with the Commission Staff (“Staff”) that the ALJPO found that Part 412 

rulemaking is the appropriate authority in matters of customer protection: 

 

We agree that this rulemaking is the appropriate proceeding to address consumer 
protection issues such as right of rescission.  We find that Part 412 should be the 
ultimate authority in matters of consumer protection those customers being served by 
RESs.  (ALJPO, p. 11) 
 

 

RESA supports Staff‟s proposal (Staff BOE, p. 11) to add the following explicit rule language to 

carry out the above-stated intent of the ALJPO: 

 

 Section 412.30  Construction of this Part 

In the event of any conflict between this part and the requirements provided in electric 
utility tariffs on file with the Commission, as of the effective date of this Part, this Part 
Shall control. 

 

 

 

IV. SECTION 412.110 UNIFORM DISCLOSURE STATEMENT 

 

A. A sales contract should not require the use of 12-point font while maintaining a limit 

of two pages.   

 

RESA opposes the proposed language by Dominion Retail, Inc. (“Dominion”) that would 

require a sales contract to use 12-point font or greater and maintain a two-page limit (Dominion 
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BOE, p. 3).  RESA previously objected to similar restrictions for the Uniform Disclosure Label 

(RESA BOE, p. 4-5), and certainly opposes those same requirements for a sales contract which 

presumably is of a greater length and detail than the Uniform Disclosure Statement.    Ten-point 

font is adequate and would allow RES to stay within the two-page limit. 

 

 

B.  Rights of Rescissions are directly related to the contract and therefore should not 

be tied to the utility enrollment process.   

 

During procedural phases that led up to the ALJPO and ALJPR, there basically existed 

two different positions among the various parties regarding when rescission rights should begin 

to run.  RESA, BlueStar, and the National Energy Marketers Association (“NEMA”) have all 

advocated for rescission rights to be tied to the execution of a contract (RESA BOE, pp. 19-22; 

BlueStar BOE, pp. 7-12, NEMA BOE, pp. 4-6).  Staff and CUB/AG believe that rescission 

timelines should be based on the utilities‟ enrollment process (Staff‟s Verified Reply Comments, 

pp. 33-37; CUB/AG Verified Reply Comments, pp. 3-5).  In its Brief on Exceptions, RESA 

maintained its primary position and support for rights of rescission being ten days after the 

customer executes a contract, but also introduced a third alternative approach (RESA BOE, p. 

19-21).  Under RESA‟s alternative option, rescission rights would begin to run after the customer 

has received a copy of the sales contract and Uniform Disclosure Statement.  Inadvertently, 

RESA failed to incorporate the necessary redline edits into Section 412.110(j) of its Appendix B.  

Ultimately, if the rescission rights are not based on the utility enrollment process then Section 

412.110(j) must be appropriately modified.   The following language proposal below reflects 

RESA‟s primary position:  

 

j) A statement that the customer may rescind the agreementcontract and or cancel 

the pending enrollment within ten calendar days after the electric utility processes 

the enrollment request of the date of contract by contacting either the RES and 

that residential customers may rescind the contract and cancel the pending 

enrollment by contacting either the RES or the electric utility and provide both 

phone numbers; 

 

The following represents RESA‟s alternative proposal:      
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j) A statement that the customer may rescind the agreementcontract and or cancel 

the pending enrollment within ten calendar days after the latter of the receipt of a 

copy of the contract and/or the Uniform Disclosure Statement electric utility 

processes the enrollment request by contacting either the RES and that residential 

customers may rescind the contract and cancel the pending enrollment by 

contacting either the RES or the electric utility and provide both phone numbers; 

 

 

C. RESA’s Uniform Disclosure Label proposal would reduce customer confusion.  

 

In its support of an “early termination fee waiver period”, which allowed a customer to 

cancel a contract, without fee, ten days after receipt of its first bill, a proposal rejected by the 

ALJPO, CUB/AG reasoned that a “safety valve” is necessary, in part to avoid potential 

confusion on the part of customers:   “[i]t is the experience of CUB/AG that in the natural gas 

market, consumers often did not understand the precise terms of supply contracts or that their 

actual natural gas bill would be impacted by both supply and delivery charges.”
2
  CUB/AG also 

stated that it has been its experience that the price of supply only becomes clear to the consumer 

after the first bill was received.
3
  RESA‟s proposed Uniform Disclosure Label accomplishes 

CUB/AG‟s above-stated intent and also supports another concept endorsed by CUB/AG, namely 

furthering the “goal of customer education by ensuring that the customer has an understanding of 

what the new RES rates will mean in terms of total dollars and cents and the total utility bill”.
4
  

RESA introduced the concept of the Uniform Disclosure Label, now represented by Section 

412.110(o)(1) through (6) of the ALJPR to remedy all of CUB/AG‟s concerns, without the ill-

advised addition of an early termination fee waiver, by ensuring: 

 

1. Customers will understand that their electric bill will be impacted by both supply and 

delivery charges; 

2. Customers will have a clear idea of the price of supply prior to receiving their first 

bill; and 

                                                 
2 Docket No. 09-0592, Verified Reply Comments of the Citizens Utility Board & People of the State of Illinois, p. 3 

3 Id. p. 3. 

4
 Id., p. 13. 
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3. Customers will have an understanding of what the new RES rates will mean in terms 

of dollar and cents and the total utility bill. 

RESA‟s proposal was meant to eliminate any perception that a “safety valve”, due to lack of 

customer education, was necessary.  The ALJPO correctly rejects CUB/AG‟s proposed early 

termination fee waiver, although it is unclear whether the added disclosures suggested by RESA 

played any role in that decision.   

 

Staff, in Appendix B to its Brief on Exceptions, offers a revision to Section 412.110 (o) 

of the ALJPR (reflected as Section 412.110 (p) in Staff‟s BOE).  Basically, under Staff‟s 

proposal, the Uniform Disclosure would, with respect to a fixed monthly charge product, 

disclose the estimated price-per-kilowatt hour using sample monthly usage levels.  While Staff‟s 

proposal is a viable option, RESA continues to believe that its revised proposal for Section 

412.110 (o), as set forth in Appendix B to RESA‟s Brief of Exceptions, would provide customers 

with information that is useful in making their service and product purchase decisions.  ICEA 

also expressed some concerns regarding the concept of the Uniform Disclosure Label (ICEA 

BOE, p. 4-10), which RESA will now address.      

 

1. The Uniform Disclosure Statement would not limit products or product 

innovation. 

 

The Uniform Disclosure Statement accommodates a “fixed bill” or “fixed monthly 

charge” product.  The following is an illustrative example based on Attachment B to RESA‟s 

Initial Brief, assuming a fixed bill product where supply charges always amount to $50 per 

monthly bill.   

 

Average Monthly Usage 500 kWh 1000 kWh 1500 kWh 

Supply ($ / kWh)  $          0.1000   $          0.0500   $          0.0333  
        

Delivery ($ / kWh)  $          0.0300   $          0.0270   $          0.0250  
        

Total ($ amount)  $            65.00   $            77.00   $            87.50  
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The customer can plainly see in the supply column, that under a fixed bill product, the more 

electricity they consume, the higher the value of the fixed-bill product.  The customer can also 

plainly see that delivery charges are a separate charge (the numbers used were purely 

illustrative).  Finally a total dollar amount is displayed.  The formula is simple - $50 + ([delivery 

kWh rate for each usage proxy] X [the appropriate usage proxy]).  Without such a tool, it would 

be very difficult for the customer to compare “apples and oranges” such as a fixed bill product, 

versus a fixed rate product (i.e. 6 cents per kWh, illustrated below): 

 

Average Monthly Usage 500 kWh 1000 kWh 1500 kWh 

Supply ($ / kWh)  $          0.0600   $          0.0600   $          0.0600  

        

Delivery ($ / kWh)  $          0.0300   $          0.0270   $          0.0250  

        

Total ($ amount)  $            45.00   $            87.00   $          127.50  
   

At a glance, a customer now understands that if they typically use 500 kWh per month, a $50 

fixed bill product is not advantageous relative to a fixed 6 cent per kWh rate.  Correspondingly, a 

customer would understand that if he or she typically uses 1000 kWh per month, a $50 fixed bill 

product is advantageous relative to a fixed 6 cent per kWh rate. 

 

The label concept that RESA presented was heavily influenced by the Electricity Facts Label 

(“EFL”) requirement in Texas.  Residential time-of-use pricing is arguably more prevalent in 

Texas than any other retail electric market in the country, and all time-of-use (“TOU”) products 

also adhere to the EFL requirements.  Of course, as noted on most of the EFLs, “The average 

prices per kWh above are samples - your average price per kWh for electric service will depend 

on your usage in accordance with the pricing formula below.”  There are other innovative 

products available in Texas as well, such as products that have a price ceiling, but can decline 

with wholesale market rates.  There are numerous green offerings, time-of-use products, pre-paid 

products, variable, index, and fixed products available.  The corresponding EFL can be accessed 

by viewing the various offers available on www.powertochoose.org.  By any measurement, the 

EFL has not stifled product innovation in Texas.       

 

2. RESA’s proposed Uniform Disclosure Statement does not mandate per kWh 

http://www.powertochoose.org/
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pricing. 

 

The Uniform Disclosure Statement does not mandate that RES only offer and contract on 

a per kWh basis.  RESs can continue to have very complex products and pricing structures, 

including products that have a fixed monthly charge component.  There would only exist a 

requirement to disclose to residential and small commercial retail customers what their bill might 

be based on certain usage assumptions.  If a RES is offering a 6 cents per kWh fixed rate, plus a 

$5 per month charge, it can easily be incorporated into the framework of the Uniform Disclosure 

Statement (illustrated below) , allowing a customer to more easily compare this product to a 

“standard” fixed rate without a monthly fee (for example, 6.5 cents per kWh).       

 

Average Monthly Usage 500 kWh 1000 kWh 1500 kWh 

Supply ($ / kWh)  $          0.0700   $          0.0650   $          0.0633  

        

Delivery ($ / kWh)  $          0.0300   $          0.0270   $          0.0250  

        

Total ($ amount)  $            50.00   $            92.00   $          132.50  
 

 

Again, RESs will not be required to offer only fixed per kWh charges, but rather for 

disclosure purposes only, translate their product into a per kWh rate to facilitate understanding 

and comparisons among very different product types.  The information is for illustrative 

purposes only and clearly demonstrates to the customer that there bill is impacted by supply and 

delivery charges, a clear idea of what the RES charges are (before receipt of the first bill), and 

provides a general idea of what a total bill might be (assuming they use same amount of 

electricity displayed in the examples).      

 

3.  Providing information regarding delivery charges will not confuse customers. 

 

Initially, RESA notes that its support of including delivery charges as part of the pricing 

disclosure is contingent on the utilities providing this information on an easy-to-access website, 

and providing notification when the information changes.  Without the support of the utilities, 
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Section 412.110(o) would create a substantial administrative burden for the RESs.  To avoid 

confusion, it is imperative that all the delivery charges from all RESs display the same value, as 

Staff notes  “the delivery service charge are the same for the customer, regardless of the 

customer‟s choice of electric supply from either the utility or the RES” (Staff BOE, p. 16).  The 

value of including delivery charges is that they are a part of the electric bill, and including these 

charges clearly demonstrates to customers that delivery charges will be the same regardless of 

who they purchase their electric supply from.   

NEMA suggested clarifying language to ensure it is understood that the price for a fixed 

price product can change to reflect changes in delivery service rates (NEMA BOE, p. 3-4).  

RESs sell electric supply, not delivery service, and it is generally understood that the Uniform 

Disclosure Statement applies to the marketing of the RESs products and services.  RESA doesn‟t 

believe the additional rule language proposed by NEMA is necessary, but does not object to the 

additional language.  However, if the rule is going to detail every permissible instance where a 

price can change, other scenarios should be considered, such as “changes resulting from federal, 

state or local laws or regulatory actions that impose new or modified fees or costs that are 

outside the RESs control.”                

 

In conclusion, RESA presented the idea of the Uniform Disclosure Label, now 

represented by Section 412.110(o)(1) through (6) of the Uniform Disclosure Statement, as a 

potential means of reducing customer confusion, not to cause it.    If RESA believed that the 

pricing disclosure information caused confusion, or limited product offerings, RESA would not 

have presented the concept in the first place.    

 

    

V. SECTION 412.120  DOOR-TO-DOOR-SOLICITATION 

 

A. IGS’ proposal for additional Door-to-Door Training Requirements should be 

rejected. 

 

In its Brief on Exceptions, Interstate Gas Supply of Illinois, Inc. and Interstate Gas 

Supply, Inc. (“IGS”), propose very specific language on the scope of training programs for door-
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to-door agents (IGS BOE, p. 4-5).  RESA takes exception with IGS introducing an entire set of 

new detailed requirements for the first time in its Brief on Exceptions, without allowing for an 

adequate review and discussion from other parties to this proceeding.  Moreover, Section 

412.170 already addresses the training of sales agents, regardless of whether or not the agent is a 

door-to-door agent, and applies to agents that market to all customer types and not just mass 

market customers.  The language IGS suggests, in large part, is duplicative of Section 412.170, 

making it redundant and unnecessary.  To the extent it is not duplicative, the additional proposed 

language calls for burdensome requirements that do not provide additional consumer protection.  

For example, while it is important for an agent to know the RES is licensed by the Commission 

(which is a required disclosure of the Uniform Disclosure Statement), how valuable is it for an 

agent to memorize the supplier‟s certification number?  How does the recitation of a certification 

number provide additional consumer protection or benefit?  It does not.  Therefore, RESA 

recommends the language suggested by IGS be rejected by the Commission for the reasons 

stated above.        

 

 

B. IGS’ ill-timed proposal for Criminal Background Check Requirements should be 

rejected. 

 

 In its Brief on Exceptions, IGS, for the first time, proposes detailed rule language 

surrounding criminal background check requirements for door-to-door agents (IGS BOE, p. 6-7).  

Again, RESA takes exception with IGS introducing an entire set of new detailed requirements 

for the first time in its Brief on Exceptions, without allowing for an adequate review and 

discussion from other parties to this proceeding.  That being said, a similar provision requiring 

criminal background checks for door-to-door agents was suggested much earlier by Dominion 

(Dominion Initial Comments, p. 4), and rejected by the ALJPO/ALJPR.  Similarly, IGS‟ 

proposal should be rejected.   

 

 

C. Dominion’s proposal to restrict the hours of door-to-door marketing should be 

rejected.  
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Dominion‟s proposal to revise the ALJPR to restrict the hours of door-to-door marketing 

should be rejected because it is unnecessary. (Dominion BOE, p. 4)  While Dominion reasons 

“there should be restrictions….so that customers are not approached too early or too late in the 

day” (Dominion BOE, p. 4) its fails to explain why 10AM isn‟t too early, but 9:30AM is too 

early, or why solicitation after 6PM is too late, especially considering the sun does not even set 

in Chicago (in April) until after 7:30PM
5
.  Neither does Dominion explain why it is appropriate 

to sell magazines before 10 am, but not electricity.  Local municipalities should be able to make 

their own decisions on what hours are appropriate for solicitation.   

 

 

VI. SECTION 412.195  PRODUCT DESCRIPTIONS 

 

A. An in-depth discussion through a working group process is the most appropriate 

manner to determine if the marketing of green products should be restricted, and if 

so, in what manner.   

 

In its Brief on Exceptions, CUB/AG reintroduces language first presented in initial 

comments (Docket No. 09-0592, Corrected Verified Initial Comments of the Citizens Utility 

Board and People of the State of Illinois, p. 10.) restricting how green products can be marketed 

due to the “ever growing prevalence of „green washing‟” (CUB/AG BOE, p. 10-11).  As RESA 

stated in reply comments, “an an in-depth discussion is necessary before the implications and 

consequences of any rule language that would restrict the use of these terms – “green”, 

“renewable energy”, and “environmentally friendly” can be fully appreciated by all stakeholders.  

Generally speaking, RESA does not favor regulatory definitions that may restrict product 

offerings.  Instead, RESA believes the Commission should explore mechanisms for ensuring full, 

plain-language disclosures that allow the customer to better understand the content of their 

product.” (Docket No. 09-0592, Verified Initial Reply Comments of the Retail Energy Supply 

Association, p. 22)  The ALJPO correctly concludes that the most appropriate avenue to resolve 

the green product offering descriptions is in the ORMD workshops (ALJPO, p. 22).  CUB/AG 

                                                 
5
 http://www.timeanddate.com/worldclock/astronomy.html?n=64  

http://www.timeanddate.com/worldclock/astronomy.html?n=64
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takes exception as they “are not aware of any additional workshops that are forthcoming related 

to RES obligations”. (CUB/AG BOE, p. 10)  Obviously, the Commission, on its own motion or 

at the request of ORMD or of any party, can order further workshops to address any unresolved 

issues related to this proceeding such as product descriptions, display of complaint statistics, 

forward start dates, etc.         

 

 

 

VII. SECTION 412.210  RESCISSION OF SALES CONTRACT 

 

A. Proposals for an “Early Termination Fee Waiver” were properly rejected in the 

ALJPO. 

 

 Without any specific discussion within its Brief on Exceptions as to why CUB/AG feels 

it is necessary to provide customers with an “early termination fee waiver” period – the ability of 

a customer to cancel a contract ten days after receipt of its first bill without a fee – CUB/AG‟s 

proposed modifications to the ALJPO reverses the decision to eliminate such a provision 

(CUB/AG BOE, 14
th

 unnumbered page).   Since the BOE provided no rationale for such an 

extraordinary provision, RESA can only assume CUB/AG are relying on their previous 

reasoning that a “safety valve” was necessary due to CUB/AG‟s concerns surrounding a lack of 

customer understanding of a RES product or service.  However, as explained previously, the 

elimination of any customer confusion is better addressed by RESA‟s Uniform Disclosure Label 

proposal, now found in Section 412.110(o)(1) through (6) of the ALJPR, and discussed in detail 

in the corresponding section of this Reply Brief on Exceptions.   

 Staff similarly continues to support the “early termination fee waiver period”, but like 

CUB/AG, is short on reasoning for its support, only stating “Staff believes that this protection 

measure is important and necessary to further encourage a competitive electric supply market” 

(Staff BOE, p. 26).  Staff refrains from explaining why such a measure is “important and 

necessary” and although Staff proposed to limit this provision to once during a 12-month period, 

no details have come forth on how such a provision could be properly implemented.  RESA 

believes it will be extremely difficult if not impossible to enforce such a restriction.     
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The ALJPO correctly concludes: 

 
We find that a once per 12-month early termination fee waiver is not reasonable under 
the circumstances.  There are many other variables which would cause the amount 
billed to differ from the amount charged on the contract, some of which cannot be 
directly attributed to the RES.  The Commission will not adopt language that allows the 
consumer to terminate their contract, at great expense to the remaining consumers in 
the form of higher costs.  We find the opportunity for the consumer to rescind their 
contract within 10 days of enrollment is already present in Section 412.210….   
 

Finally, we find that full disclosure of the terms and conditions of the contract should be 
provided to each customer.  These issues have been addressed as set forth in Section 

412.110.   (ALJPO, p. 25) 

 

Moreover, as described below in section VIII, extending the early termination fee waiver period 

adds considerably to the risks undertaken by the supplier which, in turn, gives rise to higher risk 

premiums that must be included in the energy bills paid for by all customers who have such an 

extended right.  There is no “free lunch” for such extraordinary early termination fee waiver right 

– it costs money because it provides the customer with a unilateral option whether to continue 

RES service for a significant period of time after contract execution.  Accordingly, the ALJPO‟s 

position should be adopted by the Commission, and the corresponding revisions to the ALJPR 

should be made (as provided in RESA‟s BOE Appendix B). 

 

 

VIII. SECTION 412.230  EARLY TERMINATION OF CONTRACT 

 

A. A $50 limit of Early Termination Fees is arbitrary, unsupported, unnecessary, costly 

to customers, and was appropriately  rejected in the ALJPO.   

 

Throughout this proceeding, CUB/AG have advocated for a $50 cap on early termination 

fees.  CUB/AG‟s claim that “RESA nor any other party presented any specific evidence as to 

how the $50 cap would affect the pricing of RES contracts…” is completely false.  Beginning 

with initial comments, RESA dedicated numerous pages to give specific details on the damage 

caused to customers, RESs, and the marketplace if a RES is not permitted to collected damages 

due to a customer breaching its contract (RESA Initial Comments, p. 8-12).  RESA provided a 
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scenario where, if early termination fees (“ETFs”) were not permissible, damages from a 10% 

decrease in the market resulted in a $1.1M loss to the RES.  Even if ETFs, in the amount of $50 

were permissible, under that same scenario damages would be mitigated, but still amount to a 

significant $600,000.  RESA‟s argument certainly did not “ignore the reality that RESs have the 

ability to sell excess supply on the open market” (CUB/AG BOE, p. twelfth unnumbered page); 

in fact, the example RESA expressly provided included the sale of previously purchased 

electricity back into the wholesale market.  The logic is plain: when prices drop, the chance that 

customers will terminate their contract early increases substantially (because a new contract 

would provide greater customer savings) and the RES who has to sell that supply back into the 

market must sell it into a lower market thus taking a substantial loss on this transaction.  The cost 

for this extended termination right must be paid for by all customers that have the right whether 

or not they exercise that right, thus needlessly increasing their energy costs.  On the other hand, 

CUB/AG have not presented any evidence why a $50 cap on ETFs (regardless of the number of 

years remaining on a contract) is an appropriate amount for residential and small commercial 

retail customers.  This lack of evidence was observed by the ALJ who agreed with Staff, RESA, 

ICEA, BlueStar, and NEMA in rejecting CUB/AG‟s proposed $50 ETF cap, and stated “In 

addition, the parties have not introduced any data to support a finding that capping the early 

termination fee at $50 is reasonable.” (ALJPO, p. 27).    

CUB/AG‟s primary reasoning in supporting a $50 ETF cap is based on current 

regulations pertaining to the Illinois retail natural gas market have a $50 ETF cap (220 ILCS 

6/16-115(g)(5)(A); 815 ILCS 505/2DDD(e)(1)).  Electricity and natural gas are two different 

commodities.  Electricity historically is a larger portion of the retail customers‟ budget and 

therefore warrants different treatment.  Additionally, the market for electricity is more volatile 

than that for electricity thus giving rise to greater price differences customers may experience 

between contract execution and the end of the CUB/AG‟s extended proposed early termination 

fee waiver period. The market price for electricity and natural gas are not the same, are produced 

from different energy sources and provide different sets of risks to suppliers. There is no reason 

to believe the manner in which they are regulated should be exactly the same.  In fact, CUB/AG 

conceded this fact when they requested the ALJPO be modified to state: 

 

It is not [emphasis added] appropriate, however for all the same requirements of 
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those imposed upon retail natural gas suppliers to be imposed here… 

(CUB/AG BOE, 16th unnumbered page) 

 

CUB/AG also refer to the General Assembly‟s express goal of providing lower costs to 

customers:  “All consumers must benefit in an equitable and timely fashion from the lower costs 

for electricity that retail and wholesale competition and receive sufficient information to make 

informed choices among suppliers and services.” 220 ILCS 5/16-1010(A)(e)  (CUB/AG BOE, 

12
th

-13
th

 unnumbered pages).  CUB/AG‟s argument only supports why ETFs should not be 

capped.  Economic theory holds additional risk equates to additional costs, costs that are 

typically passed on to end-users.  By prohibiting or restricting the amount of damages a RES can 

collect, fundamentally risk is increased.  As RESA has pointed out previously, RESs that are not 

willing to take on this added risk will not offer a “fixed-price” (which refers to a fixed per 

kilowatt hour rate), or will have an additional risk premium which will raise costs to the 

customer, not lower them.  The Commission should not dictate product structures, but should 

focus its efforts on appropriate disclosures and customer education.  It is worth noting that 

CUB‟s website 

(http://www.citizensutilityboard.org/ciElectric_cubfacts_alternativesuppliers.html) lists a number 

of current retail electric offerings from a variety of RES.  Some have formula-based ETFs (that 

could exceed $50), others have reasonable flat fees that exceed $50, and others have no early 

termination fees.  Today‟s status quo is appropriate – the retail electric customer should be able 

to select the product that is best suited to their needs or desires, rather than have these terms 

dictated to them.  Not a single party to this proceeding supported CUB/AG‟s proposed $50 cap 

on early termination fees. The ALJPO correctly rejected the proposal of a $50 ETF cap, and 

RESA continues to vigorously support this decision.     

 

 

IX. SECTION 412.410  ONGOING REPORTING REQUIREMENTS 

 

A. CUB/AG’s proposal for Ongoing Reporting Requirements for ARES should be 

rejected. 

 

http://www.citizensutilityboard.org/ciElectric_cubfacts_alternativesuppliers.html
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In their Brief on Exceptions, CUB/AG repeated arguments to require ongoing reporting 

requirements for alternative retail electric suppliers (CUB/AG BOE, 15
th

 – 17
th

 unnumbered 

pages), arguments already rejected by the ALJPO.  To repeat RESA‟s original objection to this 

added language: 

 

In their initial comments, CUB and the AG propose the creation of an “Ongoing 

Reporting Requirements” subsection and believe such a requirement “will assist the 

ORMD in assessing the health of the RES market”
6
.  The newly proposed requirement 

would have the RES file “any material changes to the information provided in the 

certification application”.  RESA contends any material change to the information in the 

original certification (such as a bond rating) does not speak to the health of the “RES 

market” and often does not even speak to the health of the RES itself.  RESA also 

believes matters related to certification are best addressed in Part 451…          

 

(Docket No. 09-0592, Verified Reply Comments of RESA, p. 23-24) 

 

Notably ORMD does not find CUB/AG‟s proposed requirement helpful as it has not 

supported the requirement.  The ALJPO correctly concludes that this language is “inappropriate 

and it will not be adopted” (ALJPO, p. 30).  RESA concurs with the findings of the ALJPO and 

urges the Commission to not include the additional suggested language in the final rule.     

 

 

 

X. CONCLUSION 

 

RESA urges the Commission to adopt the proposed modifications contained herein which 

serve to clarify the rule, both reduce customer confusion and increase customer awareness, and 

most importantly, to ensure that consumers can reap the benefits of a wide-range of product 

offerings, including low-cost, fixed-rate products as envisioned by the General Assembly.  To 

summarize, RESA makes the following recommendations: 

     

1. This rulemaking proceeding should continue on its current course. 

                                                 
6
 Docket No. 09-0592, Corrected Verified Initial Comments of the Citizens Utility Board and People of the State of 

Illinois, p. 12 
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2. Section 412.30 should be revised to clarify that 83 Ill. Admin. Part 412 

controls over any conflicting utility tariffs. 

3. The rescission period should not be tied to the utility enrollment process.  It is 

most appropriate for the rescission period to be based on the date of the 

contract between the customer and the Retail Energy Supplier.  In the 

alternative, the rescission period should begin on the customer‟s receipt of 

required disclosure items. 

4. Additional door-to-door requirements beyond those currently included in the 

ALJPO are redundant and/or unnecessary. 

5. Arguments for an “Early Termination Fee Waiver” should continue to be 

rejected.  

6. An arbitrary cap should not be placed on Early Termination Fees. 

 

 

Respectfully Submitted; 

 

 

/s/GERARD T. FOX 

Gerard T. Fox 

An Attorney for the Retail Energy 

Supply Association 

 

Law Offices of Gerard T. Fox 

Two Prudential Plaza 

180 North Stetson 

Suite 3500 

Chicago, IL 60601 

(312) 909-5583 

gerardtfox@aol.com 
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NOTICE OF FILING 

 

 Please take note that on April 20, 2011, I caused to be filed via e-docket with the Chief 

Clerk of the Illinois Commerce Commission, the Brief in Reply to Exceptions of the Retail 

Energy Supply Association in this proceeding, ILL. C. C. Docket 09-0592. 

 

 

Dated:  April 20, 2011 

       /s/GERARD T. FOX 

       Gerard T. Fox 

 

 

 

 

 

 

 

 

CERTIFICATE OF SERVICE 

  

 I, Gerard T. Fox, certify that I caused to be served copies of the Brief in Reply to 

Exceptions of the Retail Energy Supply Association upon the parties on the service list 

maintained on the Illinois Commerce Commission‟s eDocket system in ILL. C. C. Docket 09-

0592 via electronic delivery on April 20, 2011. 

 

       /s/ GERARD T. FOX 

       Gerard T. Fox      

 


