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NOW COME the People of the State of Illinois (―the People‖), by Lisa Madigan, 

Attorney General of the State of Illinois, and pursuant to Part 200.830 of the Illinois 

Commerce Commission‘s (―the Commission‖ or ―ICC‖) rules, 83 Ill. Admin. Code Part 

200.830, hereby file their Reply Brief on Exceptions in the above entitled docket.   

I. OVERALL REVENUE REQUIREMENT AND REVENUE DEFICIENCY 

II. TEST YEAR 

III. RATE BASE 

A. Overview 

B. Potentially Uncontested Issues 

1. Plant 

a. AMI Pilot Costs (including AMI Meter Redeployment) 

(Uncontested b/t Company and Staff) 

b. Other 

2. General and Intangible Plant 

3. Functionalization 

C. Potentially Contested Issues 

1. Post-Test Year Adjustments 

a. Pro Forma Capital Additions 

 ComEd opposes the Proposed Order‘s recommendation on pro forma plant additions 

because it does not completely accept, without question, the Company‘s forecasts of plant 

additions in the first six months of 2011.  ComEd BOE at 8-23.  The unreliability of those 

forecasts has been addressed at length, and it is not necessary to reiterate that evidence here.  

 The Proposed Order lists eight projects in 2011 that it recommends for inclusion in rate 

base.  But Staff maintains that in its review of the documentation for two of those eight projects, 

it concluded that the supporting information ComEd provided to justify the 2011 projections for 
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those projects ―…does not correspond to the approximately $42 million projected in surrebuttal 

testimony by the Company…‖ and says it ―...has seen no evidence of what makes up the $42 

million amount.‖  Staff BOE at 3.  While Staff concedes that some information was provided on 

these projects, in fact, ComEd witness Donnelly admitted that ComEd Ex. 32.2 only provided a 

sample of documentation of various scopes of work.  Tr. 628.   The Company believes providing 

a sample of the types of documentation available to support its pro forma plant additions 

obviates its burden of proof to demonstrate that these costs are known and measurable. Staff 

Initial Brief at 7.  

 Yet ironically, in spite of these evidentiary shortcomings, the Proposed Order actually 

puts the Company in a better position than if it had accepted -- and properly adjusted -- ComEd‘s 

entire pro forma plant addition proposal, because of its failure to properly account for the growth 

in accumulated depreciation and accumulated deferred income taxes (―ADIT‖).  If the 

Commission were to accept all of the plant additions ComEd is proposing through June 30, 2011, 

(and make the proper offsets for growth in accumulated depreciation and accumulated deferred 

income taxes (―ADIT‖)), the Company would be worse off than if the Commission accepted the 

Proposed Order‘s recommendations, which failed to properly adjust for accumulated 

depreciation and ADIT.  That is, the combined growth in accumulated depreciation and ADIT 

from December 31, 2010 through June 30, 2011 (as explained in the AG Initial Brief and 

Corrected BOE) would more than offset the $293 million in plant additions that ComEd claims 

the Proposed Order unreasonably excluded from rate base (even assuming that the forecast of 

$293 million on plant additions could be relied upon).  The resulting rate base, even with the 

acceptance of all of ComEd‘s pro forma plant additions, would actually be lower than the rate 
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base in the Proposed Order.  The necessary corrections to offset the inclusion of projects from 

January 1, 2011 through June 30, 2011 are described later in this Brief. 

 Staff‘s recommendation that the Commission allow all of ComEd‘s plant additions as of 

December 31, 2010 into rate base is especially troubling, as it is at odds with Staff witness 

Ebrey‘s testimony that the Company‘s December 2010 plant additions are ―probably not 

reasonable.‖  Tr. 730-31.  The Commission should normalize the December 2010 additions to 

reflect the $50 million per month average that the Company implemented in previous months in 

2010. 

 Whatever pro forma plant additions the Commission accepts, however, they must be 

properly offset for accumulated depreciation, ADIT and the 100% bonus depreciation for 2011, 

as described below. 

b. Accumulated Provisions for Depreciation and Amortization 

Related Provisions for Accumulated Depreciation 

Response to ComEd 

 

 ComEd admits that Section 9-210 of the Public Utilities Act ―…gives the Commission 

broad authority to determine the ―value‖ of utility investment to be included in rate base, subject 

only to the usual requirement that its determination be based on the record.  ComEd BOE at 27.  

But the Company further represents that it is ―not necessary‖ to account for accumulated 

depreciation to reach a determination of the ‗value‘ of utility property because of the 

Commission‘s earlier method of applying its pro forma rule, under which the determining factor 

was not the amount accumulated depreciation or other offsets to gross plant, but rather whether 

utility plant was continuing to increase or was declining.  Id. 

 This analysis ignores the reasoning in the Second District Appellate Court 

decision in Commonwealth Edison Co. v. Illinois Commerce Comm’n, 405 Ill. App. 3d 389 (2nd 
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Dist. 2010) (―Commonwealth Edison‖), which in no way limits or differentiates its ultimate 

conclusion as to how to properly account for accumulated depreciation based on whether post 

test year plant in service is increasing or decreasing.   Whether a utility‘s plant in service is 

declining or increasing over a given period of time has never had anything to do with how to 

account for the proper inclusion of plant in service in rate base.  Investment trends were never 

codified as a way to calculate net plant in the Commission‘s rules.  They have no ratemaking 

rationale and represent nothing more than a red herring, propounded by ComEd and other 

utilities to create a legal standard out of thin air and distract the Commission from the proper 

determination of net plant in service that the Appellate Court has now upheld.  ComEd is simply 

continuing to present arguments that merely urge this Commission not to follow the law and 

those arguments must be rejected.   

Response to Staff 

Staff states that it believes that the Proposed Order‘s conclusion ―should be clarified to 

indicate specifically the timeframe for the measurement of said accumulated depreciation and ADIT.  

Staff BOE at 5.  In addition, Staff states ―the conclusion should provide the reasons why the 

measurement date of December 31, 2010 is appropriate given certain projects beyond that date were 

allowed in the PO‗s conclusion.‖  Id.  This is a non sequitur. The measurement date of December 31, 

2010 for accumulated depreciation and ADIT is not appropriate exactly because certain projects 

beyond that date were allowed in the Proposed Order‘s conclusion.  To the extent that rate base is 

adjusted to include plant additions beyond December 31, 2010, the balances of accumulated 

depreciation and ADIT must be adjusted accordingly.  To do otherwise would be inconsistent with 

the finding of the Appellate Court in Commonwealth Edison that ―[U]nder Section 9-211, 

contemporaneous increases and decreases to rate base are not severable items that can be given 

disparate treatment treatments.‖  The inclusion in rate base of plant additions beyond December 



5 

31, 2010 without any offset for growth in accumulated depreciation and ADIT is precisely the type of 

selective adjustment proscribed by the Second District‘s decision. 

The combined growth in accumulated depreciation and ADIT is greater than the rate of 

plant additions.   Although Staff‘s mismatch is not as great as the mismatch in the PO, it would 

still put the Company in better position than it would be by recognizing all plant additions 

through June 30, 2011 with proper offsets for growth in accumulated depreciation and ADIT.   

2. Accumulated Deferred Income Taxes (ADIT) 

ComEd argues that the Appellate Court‘s silence on the need to adjust gross plant for ADIT 

disqualifies ADIT as a contemporaneous increase or decrease to plant in service.  ComEd BOE 

at 23-24.   The Company is technically correct that decision of the Appellate Court in 

Commonwealth Edison Co. v. Illinois Commerce Comm’n, 405 Ill. App. 3d 389 (2nd Dist. 2010) 

(―ComEd”) did not explicitly address the treatment of growth in ADIT as an offset to growth in 

plant.  However the ―matching requirement‖ and ―basic matching principles‖ addressed in that 

decision are as applicable to ADIT as they are to accumulated depreciation.  In fact, page 29 of 

the decision clearly states that ―Under Section 9-211, contemporaneous increases and decreases 

to rate base are not severable items that can be given disparate treatment treatments.‖  ComEd, 

405 Ill. App.3d at 405.  Even ComEd would have to concede that ADIT is a component of rate 

base and that growth in ADIT is a decrease to rate base.  Thus, it must follow that under Section 

9-211, the increase to rate base related to plant additions is not a severable item that can be given 

disparate treatment from the contemporaneous decrease to rate base from growth in ADIT. 

 The Commission has never treated ADIT differently from accumulated depreciation for 

the purpose of determining the Company‘s rate base.  In fact, before its Reply Brief in the 

current case, ComEd itself never suggested that the principles for determining the pro forma 

balance of accumulated depreciation do not also apply to ADIT.  There is certainly no record 
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evidence to support such a distinction.  It was not only the witnesses of Staff, AG/CUB, and 

IIEC who argued that principles for determining the pro forma balance of accumulated 

depreciation also apply to ADIT.  For example, in her surrebuttal testimony, ComEd witness 

Houtsma addressed accumulated depreciation and ADIT together, as if they were one issue. 

ComEd Ex. 55, pp. 7-10.   Even in its own Initial Brief, ComEd cross referenced its argument on 

accumulated depreciation to support its position that the ADIT should not be rolled forward.   

Indeed, ComEd does not deny that growth in ADIT will be taking place after December 31, 2009 

or that such growth decreases its rate base.  The distinction that ComEd now promotes in its 

BOE surfaced for the first time in its Reply Brief.  There is no record evidence to support such a 

distinction, and failing to adjust ADIT so that the balance is consistent with the pro forma plant 

in service would clearly violate the mandate in the decision of the Appellate Court in the ComEd 

decision.  The Commission should reject the Company‘s last minute effort to distort the 

determination of its rate base by neglecting to recognize growth in ADIT.   

3. Construction Work in Progress  

4. Specific Plant Investments 

a. West Loop project repair disallowances 

b, Plymouth Court Feeders 

c. Underground Cable  

d. Whether to Include PORCB (Purchase of Receivables and 

Consolidated Billing Service) Costs Here 

e. PORCB Costs 

f. Allocation of G&I Plant 

g. Other 

5. Cash Working Capital 

The People excepted to the Proposed Order‘s adoption, for the most part, of the flawed 

ComEd lead/lag study.  See AG BOE at 25-33.  The Proposed Order wrongly accepted, without 

question, a lead/lag study that relies on unproven, arbitrary assumptions that customer payments 
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will be received at the mid-point of designated accounts receivable intervals, rather than any true 

measurement of how quickly ComEd customers actually pay their bills. This hardly counts as 

proof of reasonableness under Section 9-201 of the Act, and ratepayers should not be on the 

hook for millions of dollars in a CWC allowance.   

ComEd argues in its Brief on Exceptions that certain Staff adjustments adopted in the 

Proposed Order should be reversed by the Commission.  ComEd BOE at 37-40.  The People will 

leave the defense of the Staff-proposed adjustments to Staff, given the fact that the evidence 

supported rejection of the entire ComEd request for a CWC allowance in rate base.   

 The People supplied the affidavit of AG/CUB witness Michael L. Brosch as an 

attachment to the AG Brief on Exceptions, which detailed the mistakes made in the calculation 

of CWC in Appendix A to the Proposed Order, assuming the Commission chooses to adopt the 

CWC conclusion of the Proposed Order.   Should the Commission concur with the ALJs‘ 

analysis of the CWC issue, the corrections listed by Mr. Brosch in the affidavit should be 

incorporated into any final CWC number included in the final ComEd rate base. 

 For its part, Staff points out two technical errors, having accepted the Proposed Order‘s 

flawed conclusion that the ComEd lead/lag study should be adopted.  Staff correctly points out 

on of the same corrections the AG pointed out – that the Proposed Order adopts a final CWC 

balance of $79,807,000 which is greater than the amount of $67,641,000 reflected in the 

Company‗s Surrebuttal Testimony (ComEd Ex. 55.1, Schedule B-8, page 1, line 46, column (H), 

January 3, 2011 REVISED).  This, of course, should be corrected should the Commission retain 

the Proposed Order‘s ultimate conclusion on this issue.     

6. 2009 Pension Trust Contribution 

7. Capitalized Incentive Compensation  

8. Customer Deposits 
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In its Brief on Exceptions, the Company takes exception to the Proposed Order‘s 

rejection of ComEd‘s attempt to limit the rate base deduction for Customer Deposits to that 

amount of deposits the Company says is attributable to delivery service.  ComEd BOE at 41.  

ComEd cites Section 16-108 of the Act as support for its claim that only deposits affecting ―the 

costs of providing delivery services‖ should be incorporated in the calculation of the rate base.  

Id.  This argument is a strawman, however.   

ComEd only serves two jurisdictions, with its transmission services regulated by the 

FERC and its retail delivery services regulated by the ICC.  The Company‘s rate base investment 

is allocated between only these two jurisdictions, the FERC and ICC, where transmission 

function investments are subject to the Company‘s Transmission Formula Rate.
1
   The 

Company‘s most recent FERC Transmission rate adjustment filing was provided (via internet 

link) in response to Data Request No. AG 5.01 and that filing shows ComEd‘s asserted FERC 

rate base is not reduced for any Customer Deposits amounts.    Therefore, 100 percent of 

Customer Deposits balances should be attributed to retail delivery services that are regulated by 

the ICC.   

Staff witness Tolsdorf agreed, noting that the delivery service tariffs govern ComEd‘s 

ability to collect customer deposits. Thus, all customer deposits collected pursuant to those 

delivery service tariffs should be considered in the determination of tariffed delivery service 

rates.  Staff In. Br. at 30.  

As the People noted in their Reply Brief in this case, the Commission, when assessing 

this issue, should be mindful that Customer Deposits are deducted from rate base to recognize 

                                                 
1
  These jurisdictional allocations of Plant are discussed at ComEd Ex. 6.0, lines 

486-500. 
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such amounts as a low-cost source of capital that can be used to finance Plant in Service and 

other rate base investments.  ComEd has no rate base investment associated with energy supply 

costs.  To the extent the principal balances associated with individual customer‘s deposits are 

used to offset otherwise uncollectible energy costs, the resulting avoided bad debt expenses do 

not change the fact that Customer Deposits in the aggregate, while held by ComEd prior to 

application to uncollectibles, represent a source of low cost financing that must be reflected in 

rate base.  AG/CUB Ex. 1.0 at 38-39. 

For these reasons, the Commission should retain the Proposed Order‘s conclusion that 

recognizes the total amount of customer deposits – not just the amount attributable to delivery 

service by ComEd – as a rate base reduction.  In addition, the Proposed Order should be 

modified to reflect the year-end balance of Customer Deposits, as explained in the AG Brief on 

Exceptions. 

9. Material and Supplies Inventories 

10. Severance Cost – Regulatory Debit 

D. Rate Base (Total) 

IV. OPERATING EXPENSES 

A. Overview 

B. Potentially Uncontested Issues 

1. 2009 Amortization adjustment of Existing Regulatory Assets (Staff) 

2. Outside Professional Services – Jacobs Consultancy (Staff) 

3. Advertising Expense (Staff) 

4. Investment Tax Credit Amortization (AG) 

C. Potentially Contested Issues 

1. Incentive Compensation Cost and Expenses 

2. Rate Case Expenses 
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The Parties Agree That A Rulemaking To Address Rate Case Expenses Is Not 

Necessary. 

 

Although the People, ComEd, and Staff do not agree on all of the details of the rate case 

expense, they all took exception to the proposal in the Proposed Order to initiate a rulemaking 

into rate case expense.  Staff BOE at 30-32; ComEd BOE at 54-55.  The People agree with the 

arguments made by these parties in opposition to the initiation of a rulemaking on rate case 

expense.  

ComEd’s Allegation That A New, More Onerous Standard Is Being Applied To 

Rate Case Expenses Is Erroneous. 

 

ComEd argues that the Proposed Order adopts a ―new – and more onerous – standard of 

review with regard to rate case expenses‖ that relies on ―hindsight.‖  ComeEd BOE at 47 .  

ComEd‘s view is mistaken.  The review applied to rate case expenses is exactly what a 

reasonableness review involves.  See Commonwealth Edison v. Illinois Commerce Commission, 

405 Ill.App.3d 389, 400-402 (2d Dist. 2010) (and cases cited therein).  Further, there is no 

―hindsight‖ involved in reviewing whether the actually incurred costs justify the estimated 

expense or in reviewing the details for excessive expenditures on particular issues, witnesses or 

functions.  Every expense is subject to review after the Company presents it for recovery.  That 

is not ―hindsight‖ review.  It is ―just and reasonable‖ review. 

ComEd’s BOE Justifies No More Than $15,000 for Dr. Hewings and $8,000 for Dr. 

Andrade, and Misidentifies Unrelated Testimony As Support For Chicago Partners. 

ComEd asserts that the ―actual experts‘ fees are $15,000 for Dr. Hewings and $8,000 for 

Dr. Andrade.‖  ComEd BOE at 48.  Therefore, at a maximum, the rate case expense should 

include no more than $23,000 for those two pieces of testimony.  The People had identified 

$18,000 as the maximum amount ComEd attributed to these two witnesses, citing ComEd Ex. 

56.2 Rev. page 2.  ComEd bases its numbers on Staff Exhibit 17.0, Sch. 17.01, page. 2.  ComEd 
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BOE at 48.  Notwithstanding that ComEd identifies only $23,000 for these two witnesses, its 

Exceptions would allow recovery of twice that amount:  $25,000 for Dr. Hewings and $21,000 

for Dr. Andrade, equaling $46,000.  ComEd Exceptions at page 74 (Exc. 13).   ComEd‘s 

arguments and exceptions are inconsistent and do not justify increasing the amount of expense to 

twice the amount it attributed to these witnesses. 

 ComEd does except to the Proposed Order disallowance of attorneys fees associated with 

Dr. Hewings and Dr. Andrade.  ComEd BOE at 48 and Exception No. 13.  The People maintain 

that the attorneys fees related to these witnesses should be removed by cutting ComEd‘s 

extremely generous attorneys fee estimate in half, as stated in the People‘s BOE at 47-51.  

ComEd Failed To Justify Over $100,000 Paid to Chicago Partners and Cited 

Unrelated Testimony To Support That Expense. 

ComEd argues that the Commission should reverse the Proposed Order‘s disallowance of 

$101,030 for Chicago Partners.  However, the testimony ComEd cites as to what Chicago 

Partners did for the rate case is not found at the citation provided.
2
  ComEd BOE at 49, citing 

ComEd Ex. 56.0 3
rd

 Rev. at page 14, lines 287-96.  The testimony ComEd related to Chicago 

Partners was actually quite vague, stating that the fact that the Company did not use this 

consultant in testimony ―does not diminish the upfront investigation of the issue.‖  Id.   Not 

much more was offered to explain what this consultant did and how it related to rate case 

preparation.  The Proposed Order properly removed this cost from the rate case expense. 

ComEd also complains that its bears the burden of proof and has ―scant time‖ to prepare 

rebuttal and surrebuttal testimony.  ComEd BOE at 49.  This statement is irrelevant to whether 

                                                 
2
  ComEd refers to cost of capital testimony in its Brief on Exceptions at 49.  However, 

there is no evidence in any parties‘ testimony that Chicago Partners addressed the cost of equity.  

Another disallowed expert, Mr. Moule, is a cost of capital expert who did not offer testimony in 

this docket.  Presumably the erroneous citation relates to Mr. Moule. 
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ComEd explained or justified spending $101,000 of ratepayer money on a consultant that offered 

no testimony, and the ComEd witnesses did not cite it any of their testimony.  All parties have 

the same eleven months to prepare for a rate case, and the relatively tight time line does not 

excuse charging consumers more than $100,000 on consultants that made no contribution to the 

rate case.  Of course a utility may spend more than a reasonable amount on a tangential 

consultant, but it should not expect to include that charge in the cost paid by consumers. 

Further, ComEd‘s  notion that it is ―hindsight analysis‖ to disallow an unjustified cost is 

simply wrong:  all review is in a sense ―hindsight analysis‖ in that the Company presents an 

expense it expects to incur, and the Commission reviews it to see if it is justified as just and 

reasonable.   ComEd‘s ―hindsight‖ argument to simply too broad, and is inconsistent with the 

regulatory process. 

As noted in the People‘s BOE, removing this expense from the $225,000 charge ComEd 

seeks to include for Economic Development will leave consumers paying more than $100,000 

for Economic Development costs.  No more than the cost of Dr. Hewings and Dr. Andrade 

should be allowed for that line item on ComEd‘s Schedule C-10. 

The Proposed Order Properly Disallowed A Portion Of ComEd’s Cost of Capital 

Budget. 

 ComEd argues that disallowing a portion of ComEd‘s cost of capital rate case expense, 

which included four testifying witness and one non-testifying witness (Moule and associates), is 

―hindsight‖ review.  For the reasons stated above, that argument is inconsistent with traditional 

review of utility expenses and should be disregarded.   

 ComEd also argues that its multiple cost of capital witnesses were not really duplicative.   

First, the ALJs heard the evidence and assessed the value of the witnesses.  Their judgments of 

credibility and whether evidence was duplicative should be accepted.  Further, ComEd‘s 
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description of the fine differences between these witnesses does not support its position.  ComEd 

BOE at 50.  ComEd argues that the witnesses used ―difference approaches‖ to the cost of capital.  

But the question is whether different approaches were appropriate or in fact added to the record.  

The People submit that the ALJs were correct in their conclusion that some of the testimony was 

not necessary.  ComEd offered two separate cost of common equity witnesses, plus seeks to 

charge consumers for a third ―consulting‖ ROE witness (Moule), while most parties limit their 

cost of equity testimony to one expert.  Further the ComEd testimony about whether investors 

and rating agencies think the Commission ―supportive‖ of investors, and whether investors want 

a higher return as a result of energy efficiency efforts are exactly the kind of evidence an ALJ 

and the Commission can find need not be paid by ratepayers.  Of course ComEd is free to use 

investor money to pay for testimony that so singularly presents investors‘ interest in a higher 

return (unrelated to financial analysis or theory).  

ComEd Fails To Address The Proposed Order’s Conclusion That ComEd Provided 

No Explanation For The $150,000 Charge For Sullivan and Associates. 

 ComEd takes exception to the Proposed Order‘s conclusion to remove $150,000 from the 

rate case expense for a consultant whose invoice failed to identify any services.  Although 

ComEd testified this consultant provided rate case support, its arguments would lead the 

Commission to conclude that this consultant was solely responsible for preparing ComEd‘s 

direct case, responding to data requests, preparing schedules.  ComEd BOE at 51.  However, 

ComEd Schedule C includes another $570,000 for rate case support  (Administrative and 

General, $270,000; Discovery Contractor, $50,000; Data Room, $250,000).  If Sullivan and 

Associates charges are added to these charges, this expense increases to $720,000.  ComEd 

Schedule C-10.  Although ComEd provided no itemization of its $5 million attorney expense, 

ordinarily attorneys are also involved in discovery.  The disallowance of $150,000 from Sullivan 
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and Associates cannot be considered in isolation:  it was reasonable to disallow this expense 

when the very same functions were performed by other contractors who submitted invoices that 

described the work performed.  The Commission should adopt the Proposed Order‘s 

disallowance of $150,000 for Sullivan and Associates. 

ComEd’s Argument Against The Alternative Regulation Attorneys’ Fees 

Disallowance Ignores Section 9-229 and Seeks To Contest The ALJs Credibility 

Determination. 

 

ComEd argues that the ALJs should accept its $5 million in attorneys fees because in 

ComEd‘s last rate case it charged consumers even more.  ComEd BOE at 53.  This argument 

ignores the fact that the General Assembly saw fit to change the law to require close scrutiny of 

legal expenses after ComEd‘s last rate case.  220 ILCS 5/9-229, effective July 10, 2009.  As a 

result, ComEd should have been prepared for the ―specific assessment‖ of this cost the law 

requires.  The argument that it was higher last time does not enable a ―specific assessment‖ of 

the charge.   

 ComEd also challenges the Proposed Order‘s credibility conclusion rejecting the notion 

that the R3 law firm threw the alternative regulation case into its $2.425 million contract in as a 

―freebie.‖  Illinois courts have been clear that the reasonableness of fees ―cannot be determined 

on the basis of conjecture or on the opinion or conclusions of the attorney seeking the fees.‖ 

LaHood v. Couri, 236 Ill.App.3d 641, 648 (1992); Kaiser v. MEPC American Properties, Inc., 

164 Ill.App.3d 978, 984 (1987). When a third party is ultimately responsible to pay fees and 

costs, as is the case when consumers pay the rate case expense, the courts require that the party 

seeking fees demonstrate reasonableness by producing ―detailed information concerning the 

nature of the actual time expended in each of the legal tasks performed, the identity of who 

performed them, how they related to the litigation and whether they were necessarily required.‖ 
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Mars v. Priester, 205 Ill.App.3d 1060, 1065 (1990).  The only evidence ComEd can cite is its 

own assertion that it would have paid the full $2.425 million in fees to R3 even if it had not filed 

the alternative regulation petition.  In light of the absence of evidence showing why this amount 

is reasonable for either the rate case alone or the rate case combined with an alternative 

regulation petition, the ALJs were well within their responsibility to assess this statement for 

credibility and find it lacking. 

 The People recommend that half of the attorneys‘ fees charges be removed because they 

are unreasonably high in light of the work apparently done, the lack of itemization for 80% of the 

costs that are under a fixed contract, and the fact that the attorneys‘ fees alone are higher than the 

total rate case expenses in other recent cases before the Commission. 

a. Rate Case Expenses of the Instant Case 

b. Alternative Regulation Case – Legal Expenses.  Given the lack 

of detail, the Commission should reduce ComEd’s claimed 

legal fees by 50% to remove the effect of the Alt Reg litigation. 

3. Administrative and General (A&G) Expenses 

a. Exelon Way Severance Amortization 

b. Accounts 920-923 

c. Pension Costs 

 The People adopt and incorporate by reference herein the arguments on Pension Costs 

presented in the Initial Brief of the Citizens Utility Board. 

i. Recovery of Actuarially-Determined 2010 Pension and 

OPEB Costs (Uncontested b/t Company and Staff) 

ii. 2005 Pension Funding Cost Recovery 

 

d. Wages and Salaries Proforma Adjustment  

If the Commission Declines To Adopt The Staff Adjustment, It Should Adopt the 

AG/CUB Adjustment of $4.15 million to Account For The Reduced Employee Level 

Shown By The Record. 
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ComEd takes issue with the Staff adjustments adopted in the Proposed Order that 

disallowed a portion of the wages and salary increases ComEd claims it will incur, 

notwithstanding the recent lay-off of a substantial number of ComEd employees.  As 

demonstrated in the People‘s Initial Brief at page 77, ComEd reported a decrease in employees 

during the course of this docket from 5820 as of December 2009 to 5692 as of December 2010 – 

a reduction of 128.  It is unreasonable to increase the wages and salary expense in light of this 

decrease in the number of employees.  See also AG Cross Exhibits 27 and 28. 

The Staff and AG/CUB witness David Effron both proposed adjustments to account for 

this discrepancy in ComEd‘s case.  If the Commission declines to adopt the Staff adjustment due 

to the technical criticisms contained in ComEd‘s BOE, the People request that the Commission 

adjust this expense by $4.152 million to remove costs related to a higher than actual employee 

level.  See AG/CUB Ex. 8.0 at 13 & Sch. DJE 2.2a. 

e. Director Fees and Expenses 

f. Corporate Aircraft Costs (Uncontested b/t Company and Staff) 

g. Perquisites and Awards 

The Proposed Order Reached The Right Conclusion on Perquisites and Awards. 

 

ComEd takes issue with the Proposed Order‘s disallowance of $1.392 million from 

perquisites and awards and argues that it is based on the Proposed Order‘s assertion that 

improvements in job performance benefit shareholders.  ComEd BOE at 57.  The bases for the 

adjustment to perquisites and awards are much more detailed and substantial than that one 

assertion.  As the Proposed Order itemizes in its discussion on page 102-103, three separate 

items are included in this category.  The first component was made up of bonuses paid by 

affiliates, but allocated to ComEd.  The Commission should not require ratepayers to fund 

bonuses for companies other than ComEd, and the Proposed Order rightly disallowed those 
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allocated amounts.  Next, the Proposed Order relates the fact that retention bonuses were higher 

than the prior three years combined  in a period of high unemployment.  The Proposed Order 

found this amount excessive and unreasonable.  Finally, the Proposed Order adjusted the total 

amount for discretionary bonuses, ranging from $5.00 to $5,000 because they were too 

discretionary.  These factors justify the adjustments to these expenses and explain the conclusion 

that perquisites and awards benefit shareholders as well as ratepayers.  ComEd‘s objections to 

this aspect of the Proposed Order should be disregarded. 

h. Severance Expenses 

i. Charitable Contributions 

ComEd argues that the Proposed Order‘s disallowance of contributions made to 

organizations outside ComEd‘s service territory, indeed, outside Illinois, is an unlawful 

―presumption or rule‖ and ―improper as a matter of law.‖  ComEd BOE at 57.  This argument 

should be rejected as not credible or consistent with law. 

The Commission has the obligation to determine if an expense that a utility wants 

consumers to pay is reasonable.  220 ILCS 5/9-201.  That requires the Commission to consider 

whether the total level of charitable contributions as well as whether individual contributions are 

reasonable in purpose and amount.  ComEd‘s argument would result in the Commission‘s hands 

being tied:  if the contribution is for any charitable, scientific, religious or educational propose, 

and it is ―reasonable‖ in amount, the Commission must approve it.  The Commission is not so 

limited.   

The Commission is entitled and authorized to assure that consumers do not fund 

donations that are unrelated to charitable, scientific, religious or educational activities in their 

community.   It is not unreasonable to conclude that Illinois consumers would not ordinarily fund 

organizations and services outside their community and outside their state or want to reimburse a 
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utility for funding out-of-state activities merely because that utility has an affiliated company in 

that state.   

As asserted in the People‘s BOE, the record supports a much more extensive adjustment 

to ComEd‘s charitable contributions.  People‘s BOE at 64-69.  The law does not box the 

Commission into accepting all of ComEd‘s voluntary and discretionary charitable contributions, 

and a reduction of the requested $6.3 million expense is appropriate and necessary to either 

reflect the benefit that ComEd receives from the promotional advertising it receives as part of its 

donations (see Staff BOE at 45) or to reduce the overall amount to a more reasonable level, given 

consumers‘ interest in making their own donations to charities of their choice.   

j. Legal Fees – IRS Dispute 

ComEd asserts that the PO's elimination of 2.187 million in legal fees related to an IRS 

dispute associated with the gain on the sale of fossil generating units is improper because, 

"thousands of charges in Account 923 could undoubtedly be more fully allocated to distribution 

if one endeavored to assess each charge individually." ComEd BOE at 59.  There is no evidence, 

however, to support this claim and ComEd fails to cite an example of any charges in Account 

923 that could be more fully allocated to distribution. 

The legal fees related to the IRS dispute clearly relate to generation, as reflected in the 

PO at 104, and should be eliminated before any allocation to distribution. Therefore, no changes 

should be made to the PO regarding this issue. 

k. Professional Sporting Activity Expenses 

l. Workforce Expense Reduction 

4. AMI Pilot Expenses 

5. New Business Revenue Credit  

6. Tax Repair Methodology – New IRS procedures 
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7. Depreciation of Intangible Plant 

ComEd has not raised any new arguments in their BOE on this issue that were not 

already addressed by the ALJs.  Therefore no changes, other than the adjustments described 

below, should be considered to the PO regarding depreciation of intangible plant. The People 

stand by their arguments previously made, but described the following adjustments based on the 

PO and the ALJ Post Record Data request question 1. 

ComEd, in their response to the ALJ Post Record Data Request question 1 states: ―As of 

December 31, 2010 there will be $876,012 of unamortized investment [of the 2002 and 2005 

vintages of intangible plant] and at a minimum the ALJ adjustment should be reduced by this 

amount.‖  The AG response to the same record request states that ―On a jurisdictional basis, the 

remaining balance [of the 2002 and 2005 vintages of intangible plant] to be recovered as of 

December 31, 2010 was $4,111,000 less than the amortization recorded in the 2009 test year.‖  

The adjustment to the amortization of intangible plant in the PO is $4,987,000.  The 

remaining balance of the 2002 and 2005 vintages of intangible plant as of December 31, 2010 of 

$4,111,000 is $876,000 less than the adjustment of $4,987,000 reflected in the PO.  Thus, both 

ComEd and the AG agree that $4,987,000 adjustment in the PO should be reduced by $876,000 to 

$4,111,000. 

8. Late Repayment Charge Reclassification 

9. Illinois Electricity Distribution Taxes 

10. Depreciation and Amortization Expenses (Derivative and Direct) 

11. Regulatory Asset Relating To Tax Liability for Medicare Part D 

(Uncontested between Company and Staff) 

12. Taxes Other than Income Taxes (Derivative Adjustments) 

13. Income Taxes (Derivative Adjustments) 

14. Photovoltaic Pilot Costs 

15. Customer Deposits – Interest Expense Component 

16. Materials and Supplies Inventories Balance 
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D. Operating Expenses (Total) 

V. RATE OF RETURN 

A. Overview 

B. Capital Structure  

C. Cost of Short-Term Debt 

D. Cost of Long-Term Debt (Potentially Uncontested) 

E. Cost of Common Equity 

The People incorporate by reference the arguments presented by the Citizens Utility 

Board in their Reply Brief on Exceptions regarding the Company‘s appropriate return on equity 

level.  

1. Discounted Cash Flow Analysis 

2. CAPM Analysis 

3. Alternative ROE Analysis 

4. The Parties Analyses 

5. ComEd’s Commentary Testimony 

6. DCF Model Issues – Market Risk Premium 

7. CAPM Analysis Issues 

F. Adjustments to Rate of Return 

The Company does not agree with the PO‘s resolution for no adjustments to the rate base 

rate of return. In support of their position the Company states, ―The Proposed Order does not 

adjust the allowed return on equity to compensate ComEd for the additional risk it faces because 

of ComEd‘s need to comply with the aggressive energy conservation requirements in Illinois 

law.‖ ComEd BOE at 66. Additionally, ComEd believes, contrary to the conclusion in the 

Proposed Order, it justified their 40 basis point adjustment and reiterates, ―The Commission 



21 

should approve that adjustment, and allow ComEd an adder in some amount up to 40 basis 

points.‖ Id.     

 The People believe the PO got it right subject to the recommended language changes as 

described in the AG and ELPC BOE. AG BOE at 79-87; ELPC BOE at 1-8. Additionally the 

People stand by their arguments made in briefs and in the testimony of AG/CUB witness 

Michael Brosch, as well as the many articulated arguments, against any adder whatsoever on this 

issue, made by Staff, CUB, IIEC, and ELPC. 

 The Company in their BOE opines they, ―justified the need for a 40 basis point adder 

through the testimony and supporting analysis provided by Dr, Susan Tierney, a witness with 

extensive practical and academic experience in the area of utility regulation.‖ ComEd BOE at 66. 

ComEd, however, initially determined that a 40 basis point adder was an appropriate number and 

then relied on Company witness Susan Tierney to provide backfill support for such a number. As 

such, ComEd witness Tierney admits she did not develop nor was she responsible for 

determining the size of the adder.  Indeed, in response to cross examination at the evidentiary 

hearing in this case, Ms.Tierney agreed that she didn‘t determine herself whether 40 basis points 

was the correct amount to add. Tr. at 1822.  

 ComEd in their BOE repeats their arguments in favor of the subject adder that includes:  

Company risks of revenue erosion (ComEd BOE at 67); tangible risks such as the risk of 

prudence disallowances (Id. at 68); that it is unreasonable for ComEd to choose a future test year 

based on this single issue (Id. at 68); and that the General Assembly provided for the recovery of 

certain direct costs, but was ―silent on other tools available to the Commission to offset the real 

other costs and risks.‖ Id. at 70. Also, ComEd argues that Tierney believes other states with 
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comparable energy efficiency targets, have recognized compensating the utility for such 

additional risk. Id.    

 The record on this issue is complete and shows that ComEd is not entitled to any basis 

point adder regarding this issue.  Tierney referred to certain risks the Company faces such as 

increased prudency risk and perceived financial community risk.  ComEd Ex. 13.0 at 3 and 21-

22; ComEd Ex. 13.7.  Section 8-103 allows ComEd to recover reasonable and prudently incurred 

expenses associated with the operation of its energy efficiency programs.  220 ILCS 5/8-103. 

These costs are currently recovered through the Energy Efficiency and Demand Response 

Adjustment Rider (―Rider EDA‖),  Rider EDA is a cost-tracker, in which rates are initially set 

based on forecasted program spending and adjusted in subsequent years depending on whether 

actual allowed costs are greater or lesser than forecasted costs. ComEd Ex. 13.0 at 15.  On cross 

examination, Tierney was asked if she was aware of any disallowances under energy efficiency 

for ComEd and she stated she was not aware of any disallowances to date.  Tr. at 1827.  When 

Tierney was asked to ―identify any utility that has been downgraded or put on watch as a result 

of state energy efficiency goals or targets,‖ she responded that she was not aware of any such 

downgrades.  

Section 8-103 also addresses utility cost recovery and states, ‗It serves the public interest 

to allow electric utilities to recover costs for reasonably and prudently incurred expenses for 

energy efficiency and demand-response measures.‖  220 ILCS 5/8-103(e).  In addition, Section 

8-103(e) specifically provides that the utility implementing efficiency programs shall recover 

shall be permitted to recover only the costs of those measures through an automatic adjustment 

clause tariff filed with and approved by the Commission. 220 ILCS 5/8-103(e). Nowhere in the 

energy efficiency and demand response provisions of the Act, however, is there any reference to 
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Commission authority to approve a utility adder or similar incentive.  Tierney refers to lost sales 

and revenue associated with the American Recovery and Reinvestment Act (―ARRA‖) and 

ComEd‗s energy efficiency programs.  ComEd Ex. 13.0 at 3-4, 8, 11-12 and 17; ComEd Ex. 13.8 

and 13.9.  What Tierney fails to mention in her testimony, however, is that ComEd‗s overall 

electric sales have been increasing. For example, regarding company electricity load growth Dr. 

Tierney stated, ―It is my recollection that there is anticipated growth in overall kilowatt hour 

sales in spite of the energy use per customer going down.‖  Tr. at 1825.  

 ComEd chose to use a historical test year as opposed to a future test year. Dr. Tierney 

admitted that the Company could have mitigated lost sales risk if it had chosen a future test year. 

She states, ―a future test year could address the anticipated lost sales (and in turn lost revenues) 

in the first year that rates go into effect.‖ ComEd Ex. 39.0 at 5.  

While Tierney claims that the adder will incent ComEd to promote energy efficiency, her 

support for the 40 basis point adder manifested itself in one particularly extraordinary argument: 

she described a situation in which ComEd would be better off‖ by not meeting its statutory goals 

under Section 8-103 of the Act. In describing this circumstance Dr. Tierney states:  

ComEd would likely be better off if it were to simply, consistent with the letter of 

the law, pay a penalty for failing to accomplish the KWh and KW reduction 

targets and thus avoid having its shareholders absorb the lost revenues and 

increased risk in the future. Under the law, the penalty for non-performance is a 

known and predictable amount of money, and is small relative to the revenues that 

a company would stand to lose from aggressive compliance to achieve the 

targeted program expenditures and energy efficiency reductions.  

 

ComEd Ex. 13.0 at 20. This scenario, in which the Company could reasonably make a cost-

benefit analysis as it considers the costs of non-compliance, does succeed in shedding light on 

the potential for a perfect storm of bad regulatory policy should the Commission approve this 
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proposal. ICC Staff witness Dr. David Brightwell described the potentially disastrous impact of 

the adder on ComEd‗s future compliance with the energy efficiency statute:  

…the 40 basis point adder would be awarded to the Company regardless of 

whether the Company actually complies with the energy efficiency law, and the 

adder provides no additional incentive to comply with the energy efficiency law. 

In fact, if the Company received this adder and subsequently decided not to 

comply with the energy efficiency law, it would be about $30.1 million better off 

than if it failed to comply with no adder. [Footnote omitted] Approving this adder 

leaves the Commission at risk of having to explain to the General Assembly why 

it rewarded ComEd a $30.1 million annual windfall for failing to comply with 

state law.  

ICC Staff Exhibit 23.0 at 8-9. 

The Company‗ recommendation for an adder is bad public policy, provides significant 

risk to ratepayers without providing any additional incentive for the Company to further promote 

energy efficiency, and provides no benefits to ComEd‗s customers. It should be rejected by the 

Commission and the language described by the AG in their BOE should be adopted in the Final 

Order. 

G. Staff’s Adjustments to Rate of Return 

H. Overall Cost of Capital (Derivative) 

VI. COST OF SERVICE AND ALLOCATION ISSUES 

A. Overview 

B. Potentially Uncontested Issues 

C. Potentially Contested Issues 

1. Embedded Cost of Service Study Issues 

a. Class Definitions 

(i) Residential Classes 

(ii) Non-residential Classes 

b. Primary/Secondary Split 
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(i) Appropriate Methodology/Compliance with Docket No. 

08-0532 

(a) Functional Identification of Costs 

(b) Direct Observation of ComEd Facilities 

(c) Sampling 

(d) Review of Other Utilities’ Treatment of 

Primary/Secondary Issues 

(ii) Other Primary/Secondary Split issues 

(a) 4kV facilities allocation 

c. Investigation of Assets Used To Serve Extra Large Load 

Customer Class 

d. NCP vs CP 

e. Allocation of Primary Lines and Substations 

f. Functionalization of General and Intangible Plant 

g. Street Lighting 

h. Allocation of Illinois Electricity Distribution Tax 

i. Indirect Uncollectible Costs and Uncollectible Costs 

j. Customer Care Cost Allocation 

(i) Allocation Study vs. Switching Study 

(ii) Direct O&M Costs v. Total Costs in the Switching 

Study 

(iii) Adjustment of Allocation Study Allocators 

k. Other Docket 08-0532 Compliance Issues  

l. Other Issues 

2. Imposition of AMI (Advance Metering Infrastructure Costs on the 

Railroad Class 

D. Rate Moderation 

VII. RATE DESIGN 

A. Overview 

B. Potentially Uncontested Issues 

1. High Voltage Rate Design Simplification 

2. Rate MSPS (Staff- need to verify in Rebuttal) 
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3. General Terms and Conditions 

a. New Customer with load that includes motors equal or greater 

than five horse power (Staff- need to verify in Rebuttal) 

4. Miscellaneous Charges and Fees (Staff) 

5. Meter Lease Charges 

6. Residential Real Time Pricing Program Costs (Staff- need to verify in 

Rebuttal) 

7. Standard Meter Allowances 

C. Potentially Contested Issues 

1. SFV  

ComEd states in its Brief on Exceptions that it ―is puzzled by the Proposed Order‘s decision to 

implement only a 50% SFV,‖ arguing that the Commission employed a more rapid climb toward 

SFV in recent Ameren and Nicor gas delivery service cases.  ComEd BOE at 91.  It points to its 

proposal to climb to an 80% SFV threshold over two years as evidence of gradualism and a 

means to avoid rate shock.  Id.  The Company further opines that fixed costs of serving the 

residential and Watt-Hour nonresidential classes equates to 97% of the total costs of serving 

these classes.  These arguments miss the mark for several reasons, as discussed below. 

a. The Commission Need Not Embrace an SFV Rate Design in 

Order to Provide the Company With the Means to Recover its 

Costs. 

As noted in the AG Brief on Exceptions, the notion that customer charges need to be 

significantly increased in order to recover distribution service costs is rooted in a false premise:  

that customer demand bears no relationship to how ComEd‘s  facilities are sized and installed in 

the distribution system.   AG BOE at 90-93. ComEd‘s own cost-of-service studies produced in 

this case recognizes that there are substantial demand-related costs incurred to serve residential 

customers. AG/CUB Ex. 11.0 at 2. AG/CUB Ex. 6.01 (attached to AG/CUB witness Scott 

Rubin‘s testimony) is a copy of ComEd‘s embedded cost of service study, Schedule E-6, which 

delineates how facility costs are allocated by class and demand with the retention of four 
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residential customer classes.  AG/CUB Ex. 6.01 (a ComEd ECOSS document), page 13, lines 

273-277, shows the breakdown of costs among the different residential categories:  customer, 

meter, distribution and distribution tax.   As this document shows, distribution costs vary with 

demand and energy consumption.  Distribution costs for SF No Heat are about five times higher 

than those costs for MF No Heat.  On line 283 of this same page, ComEd shows that kwh 

consumption for SF No Heat is about five times higher than for MF No Heat.  The number of 

customers, however, is only about two times higher.  This is a clear depiction that substantial 

costs of service for ComEd are related to energy consumption.  To that end, it does not matter if 

the cost is ―fixed‖ at some point in time; the cost was incurred because of a class‘s energy 

consumption and demand for electricity.  The metric for the Commission‘s analysis here is not 

how often costs are incurred but, rather, why costs are incurred.   AG BOE at 90-91. 

Indeed, most aspects of ComEd‘s distribution system – including facilities such as substations 

and transformers – are based on ComEd‘s need to serve consumers‘ demands for electricity over 

the life of those facilities.  ComEd witness Michael McMahan confirmed that ComEd engineers 

look at the usage of the customers serviced by distribution investments, including, among others, 

transformers and substations – all used in the delivery of electric service – to determine whether 

these facilities needed to  be expanded or replaced based on forecasted peak load.  Tr.  at 505-

516; AG BOE at 91. 

The reality of both customer demands on the ComEd distribution system and the Company‘s 

admission that peak demand projections drives system investment contradict the notion that 

distribution service costs should be divided by customers (through a fixed charge) rather than 

variable rates.  Indeed, Commission adoption of either a more gradual or rapid march toward 

SFV cost recovery is to embrace the notion that  delivery service costs are related solely to the 
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number of customers, and not to those customers’ demands for electricity.  The substantial 

evidence in the record contradicts that supposition.  As AG/CUB witness Rubin pointed out, 

utilities make long-lived investments based on long-term projections of customer location, 

demand, and consumption.  But that does not mean that energy consumption has nothing to do 

with the utility‘s incurrence of costs.  Utility pricing must send customers an appropriate price 

signal that increases in their energy demand result in increases in costs to the system.  That 

premise applies to both distribution and supply charges.  Decreasing the variable component of 

the customer bill, however, sends the opposite price signal, and as noted by both the AG and 

ELPC, is contrary to the public policy goals of the General Assembly.  AG BOE at 91, 95-96. 

b. The Substantial Evidence Shows that ComEd ’s SFV Proposals 

Will Exacerbate the Financial Problems of Much of ComEd’s 

Customer Base.  

ComEd‘s assertion, too, that no rate shock will  occur if its 80% SFV proposal is adopted 

is hollow rhetoric.  The fact is the proposal amounts to nothing more than a shifting of economic 

risk from shareholders to ratepayers.  The higher the fixed charge portion of the bill, the less  

ability a ratepayer has to control his or her bill. That is an indisputable fact.  AG witness Roger 

Colton, a nationally known expert on the impact of energy and utility prices on ratepayers, 

testified that ComEd‘s residential customer base – and not just those who qualify for LIHEAP 

assistance -- are in no position to absorb a substantial transfer of economic risks from the 

Company‘s investors that the Company‘s revenue requirement and rate design proposals would 

trigger at this point in time.  While the Proposed  Order suggests that there is no evidence that 

low users are low income ratepayers  and that there are ―other means‖ to address concerns 

regarding low income customers (PO at 217), both ComEd and the ALJs miss the point:  the 

financial difficulties of the Company‘s ratepayers in the current economy are not only confined 
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to the poorest ComEd customers. 
3
  Mr. Colton‘s extensive research, particular to the ComEd 

service territory showed:  

1. Along with the rest of the nation, the ComEd service territory is facing serious 

economic troubles today.  In 2009, household expenditures declined relative to the 

prior year for the first time since reporting began. 

 

2. The economic difficulties are not facing simply the poor.  A mismatch between 

income and expenditures occurs well into the middle income population. 

 

3. Basic Family Needs budgets have been calculated for the Chicago area using a 

variety of methodologies by a variety of analysts.  These budgets are reasonably 

consistent with each other.  They all place the Basic Family Needs budget not only 

above Poverty Level, but above 200% of Poverty Level. The Basic Family Needs 

budget for the Chicago area falls between $55,000 and $60,000 a year. 

 

4. Median incomes in the Chicago area are declining in real terms. 

 

5. Median incomes for specific populations, e.g., 1-parent families, are insufficient to 

allow 1-parent families in the Chicago area meet their Basic Family Needs budget. 

 

6. There is a growing income disparity between the ―top‖ quintile of households (by 

income) and the ―bottom‖ quintile.  In addition, there is a growing income disparity 

between the ―top‖ quintile and the ―middle‖ quintile. 

 

7. There is a substantial, and growing, population of working Chicago area residents 

whose annual income is not sufficient to meet their Basic Family Needs budget. In 

the Chicago area, the ―average wage per job‖ is insufficient to allow a family to meet 

its Basic Family Needs budget. Workers with educational attainment of less than a 

college degree have incomes that are insufficient to meet their Basic Family Needs 

budget.  The number of such workers in the Chicago area is substantial. 

 

8. The average renter wage in the Chicago area is insufficient to allow the family to 

meet its Basic Family Needs budget. This insufficiency is not simply a matter of 

poverty. 

 

9. Wages in the Chicago area are declining in real terms.   

 

10. There is a long-term loss of high wage jobs in the Chicago area (and in Illinois 

generally) replaced by low wage jobs. 

                                                 
3
 Mr. Colton defined ―poor‖ to be households with income at or below the Poverty Level.  

The ―working poor‖ or ―near poor‖ includes households with incomes that are likely to exceed 

the Poverty Level, but nonetheless will still be insufficient to meet basic family needs.  
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11. ―Poverty‖ (income less than Poverty Level), ―deep poverty‖ (or ―extreme poverty‖) 

(income less than 50% of Poverty Level), and ―low income‖ (income more than 

Poverty Level but less than 200% of Poverty Level) are all substantial and increasing 

in the Chicago area. 

 

12. LIHEAP and other public assistance programs do not have income qualifications 

sufficiently high to reach all households who cannot meet their Basic Family Needs 

budget.   

 

13. Cook County has the highest Food Stamp participation rate in the six county region 

(15%).  The more important observation, however, is that, setting aside Cook County, 

the participation rate in the Food Stamp program has increased between 40% and 

nearly 70% between 2007 and 2009.  A significantly increasing number of Chicago 

area residents are finding it difficult to pay for basic nutrition.   

 

14. The primary way to measure the inability to purchase sufficient nutrition for a 

household is by looking at participation rates in the federal Food Stamp program 

(now known as the Supplemental Nutrition Assistance Program, SNAP).  Colton 

Direct Schedule RDC-17 shows that Cook County has the highest Food Stamp 

participation rate in the six county region (15%).  The more important observation, 

however, is that, setting aside Cook County, the participation rate in the Food Stamp 

program has increased between 40% and nearly 70% between 2007 and 2009.  A 

significantly increasing number of Chicago area residents are finding it difficult to 

pay for basic nutrition.   

 

15. Working Chicago area residents are facing significant challenges with retaining basic 

housing today.  Data in Colton Direct Schedule RDC-16 shows that that from just 

2007 to 2010 (through the Third Quarter), foreclosure auctions increased by more 

than 150% in Chicago, by 170% in Cook County, and by between roughly 200% and 

230% in the collar counties. The increase from 2005 to 2010 was even greater. 

 

16. There has been a significant decline in the percentage of  LIHEAP payments made 

toward outstanding bills.  One reason for this decline was because the average 

LIHEAP benefit remained constant ($166 in 2008; $169 in 2010), while Com Edison 

bills escalated.  Given the income and expense data discussed  above, this increasing 

reliance on a source of payment (household income) that is becoming increasingly 

strained is likely to produce adverse payment outcomes for both the Company and its 

low-income customers.  Id. at 32.  

 

AG Ex.  5.0 REVISED at 8-29, 32-34 (emphasis added).   

The bottom line is that the risks associated with increase ComEd bills and the significant 

diminishing of an individual‘s ability to control one‘s bill – the hallmark of an SFV rate -- affect 
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most of ComEd‘s customers, including the population of working middle income customers, not 

just those who qualify for LIHEAP payments.   All of this data supports adoption of Mr. Rubin‘s 

proposed rate design, which essentially retains the current level of fixed cost recovery in the 

fixed portion of the customer bill. 

2. Decoupling (NRDC Proposal) 

While the NRDC also opposed ComEd‘s proposal to adopt a modified SFV rate structure, 

its response was to propose adoption of a decoupling mechanism, which the ALJs correctly 

rejected.  PO at 231, 232.  In their Brief on Exceptions, NRDC opines that their proposal to 

implement decoupling as an alternative to SFV is ―symmetrical‖ because it would impose both 

surcharges and credits.  NRDC Brief at 9.  They suggest that if decoupling had been in place, 

―customers would have received refunds rather than paid surcharges because the average use per 

customer almost doubled during that period.‖  Id.  In fact, the record evidence shows that 

decoupling (both NRDC‘s and ComEd‘s proposals) has the potential to lead to higher customer 

rates.   

 As noted in the AG Initial Brief, ComEd witness Hemphill provides a graph of 

―residential use per customer‖ at page 20 of his Direct Testimony.  ComEd Ex. 14.0 at 20.  That 

graph displays changes in residential class average Use per Customer (―UPC‖) and shows 

declines in UPC in every year since 2005 and projected further declines in UPC through 2014.  

According to Mr. Hemphill, ―ComEd believes that the downward trend will continue.‖  Id. If this 

is true, the NRDC decoupling proposal will directly and persistently benefit ComEd by 

generating annual rate increases in every future year with normal weather conditions.  AG/CUB 

Ex. 12.0 at 7.  The idea behind decoupling is to ensure ComEd is not disadvantaged by declining 

usage per customer.  If decoupling were implemented as proposed by the NRDC witnesses, 

ComEd would be allowed to systematically shift any of the risks arising from declining usage 
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per customer, as well as the revenue volatility caused by abnormal weather, to its customers and 

away from its shareholders.   

 This problem is exacerbated by NRDC‘s opposition to any downward adjustment of 

ComEd‘s return on equity to acknowledge in rates that shifting of risk.  This is an unacceptable 

omission because there is simply no benefit to ratepayers – especially given ComEd‘s statement 

that they would not commit to increase energy efficiency spending -- and only expected higher 

rates for consumers as ComEd‘s anticipated declining residential usage per customer is translated 

into automatic annual rate increases.  Mr. Brosch testified that without a significant return on 

equity reduction, decoupling represents a windfall to ComEd with no benefit for residential 

ratepayers.  AG/CUB Ex. 12.0 at 8. 

 Moreover, if a ―revenue per-customer‖ variant of decoupling is approved, as 

recommended by NRDC, ComEd‘s residential revenues would be guaranteed to increase in 

direct proportion to the number of customers being served.  To the extent economic recovery 

results in adding new residential customers, the NRDC decoupling approach would 

simultaneously protect ComEd against declining usage ―per-customer‖ while allowing ComEd to 

retain for its shareholders all new revenues associated with serving new customers.  

Additionally, it should be noted that sales volumes and revenues from serving commercial 

customer classes that are not decoupled under the NRDC proposal would likely rise during 

economic recovery, and this increase in revenue would contribute toward potential over-recovery 

of the utility costs NRDC characterizes as ―fixed costs‖.  Id.  

 The NRDC proposal should be rejected, too, because the ―per-customer‖ element of the 

NRDC decoupling proposal unreasonably locks in a residential revenue stream that is protected 

against declines in usage per customer while insuring growing revenues as ComEd serves new 
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customers.  There has been no showing that ComEd has any financial need for automatic, 

piecemeal rate adjustments to firm up growing residential revenues between rate cases whenever 

it adds new customers.  AG/CUB Ex. 12.0 at 9. 

 NRDC further asserts in its BOE that their decoupling proposal will provide ―a moderating 

effect on customers‘ annual electric expenditures in years of extreme weather.‖  NRDC BOE at 

9.  But any alleged moderation in distribution rates in high usage periods is of little value if the 

overall effect of the decoupling proposal is higher distribution service rates, as discussed above 

and in the AG Initial Brief.   

 NRDC also opines that the ―potential economic benefits to customers from cost-effective 

energy efficiency measures dwarf the very modest maximum annual rate increases that the 

NRDC proposal could produce.‖  NRDC BOE at 10.  This argument assumes facts – that 

decoupling will increase ComEd‘s investment in and promotion of energy efficiency -- that are 

belied by the record evidence.  During cross-examination, ComEd witness Hemphill stated that 

they specifically would not commit to increasing dollars spent on its energy efficiency programs 

with a decoupling mechanism.  Tr. at 464.  No evidence has been provided, from either NRDC 

or the Company, to support the premise that if the Commission approves a decoupling 

mechanism, the Company will in fact invest more dollars in, and do a better job promoting, 

energy efficiency and conservation – a central premise of NRDC‘s support for decoupling 

mechanisms.   

 NRDC argues that the reason it supports decoupling is ―that it will take away the 

disincentive ComEd has to encourage its customers to use electricity differently.‖  NRDC BOE 

at 10.  But  both the Public Utilities Act and the record evidence demonstrates that ComEd needs 

no such assistance in promoting the efficient use of electricity.  First, Section 8-103 of the Act 
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includes penalties if the utility fails to comply with the energy reduction goals included in the 

legislation.  See 220 ILCS 5/8-103(b)(f).  The ―stick‖ of financial penalties, along with the 

possibility of losing control of the programs to the Illinois Power Authority (220 ILCS5/8-

103(f)), is sufficient incentive for ComEd to promote the efficient use of electricity.   

 Perhaps most relevant to the Commission‘s consideration of this proposal is that the 

Company has presented no evidence that the remedies that the Public Utilities Act affords 

utilities to recover their costs (the rate case) are not sufficient to ensure cost recovery and the 

opportunity to earn a reasonable profit level, as well as the ability to provide reliable service to 

its customers.  ComEd has faced numerous challenges over the years and has managed to survive 

and be a very profitable company.  It is reasonable to assume that ComEd would adjust to the 

new reality of lower per-customer energy consumption and find ways to continue to thrive.  But 

as AG/CUB witness Scott Rubin notes, if it doesn‘t, that would not be a failure of regulation.  It 

would be a failure of the utility‘s management.  Regulators should not insulate management or 

stockholders from such a failure of judgment, and consumers certainly should not be required to 

pay higher prices in order to protect management from such a failure.  AG/CUB Ex. 11.0 at 18-

19.   

 Finally, NRDC notes that ―the lack of a precedent (of adopting decoupling for an electric 

utility) is not a reason to reject decoupling.‖  NRDC Brief at 12.  NRDC points to the 

Commission‘s adoption of decoupling in the Peoples Gas Light & Coke Company‘s and North 

Shore Gas Company‘s service territories
4
 as ―sufficient experience in such mechanisms.  NRDC 

BOE at 12.  This argument is not persuasive for a couple of reasons.  First, the Commission‘s 

approval of decoupling in ICC Docket No. 07-0241 is currently on appeal, and the parties are 

                                                 
4
 ICC Docket Nos. 07-0241, 07-0242, Order of February 5, 2008. 
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awaiting a decision on the legality of that Commission decision in the Second District Appellate 

Court.
5
  Prudence dictates that the Commission hesitate before implementing decoupling for 

another utility without some direction from Illinois courts as to the legality of decoupling riders.   

 In addition, the Second District Court‘s recent decision in Commonwealth Edison Co. v. 

Illinois Commerce Comm’n, (―ComEd‖), 937 N.E.2d 685 (2d Dist. 2010) lends credence to the 

AG‘s argument that the NRDC/ComEd decoupling proposals are unlawful.  In ComEd, the court 

comprehensively reviewed all of the Illinois judicial decisions involving riders, and identified the 

general principles that bind these cases into a uniform legal standard.  The Court concluded that 

exceptional circumstances necessary to justify a rider arise only when the proposed rider is 

designed to ―recover a particular cost if (1) the cost is imposed upon the utility by an external 

circumstance over which the utility has no control and (2) the cost does not affect the utility‘s 

revenue requirement.‖ Id. at 687 (emphasis added).   The Court further held: 

In other words, a rider is appropriate only if the utility cannot influence the cost (Citizens 

Utility Board, 166 Ill.2d at 138 [‗a rider mechanism is effective and appropriate for cost 

recovery when a utility is faced with unexpected, volatile, or fluctuating expenses‘) and 

the expense is a pass-through item that does not change other expenses or increase 

income (Citizens Utility Board, 166 Ill.2d at 138 (a valid rider has no ‘direct impact on 

the utility’s rate of return‘). 

 

Id. at 687.  In its review of Illinois law, the Court reconciled and distinguished past cases 

affirming Commission approval of riders that involved the recovery of expenses related to the 

purchase of natural gas, federally-mandated environmental remediation costs and a 

municipality‘s franchise fee.  The Court concluded, ―In each instance, the expense was an 

                                                 
5
 People v. Illinois Commerce Comm’n, No. 1-08-2055,  1-08-2056, 1-08-2189, 1-08-

2304, 1-08-2451, 1-08-2452, 1-08-2453 (Consolidated) (transferred to the Second District, Order 

of December 17, 2010). 
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externality imposed on the utility, and the expense was passed directly on to the consumer 

without affecting the utility‘s return on investment.‖ Id. at 688.   

 The NRDC/ComEd decoupling proposals fail to meet the test for permissible riders 

spelled out by the Court.  First, recovery of per customer revenues is not recovery of a pass-

through ―expense.‖  Second, the sole purpose of a decoupling rider is to increase income and 

directly impact the utility‘s rate of return.  Under ComEd and the cases cited in the Second 

District opinion that came before ComEd, the decoupling tariff would not pass legal muster.  

 Finally, the PGL/NS decoupling rider to which NRDC refers is a pilot program.  

Notwithstanding the legal infirmities of decoupling riders, Peoples Gas and North Shore recently 

filed a new rate case that includes a request to permanently adopt decoupling.  See Peoples 

Gas/North Shore Gas – Proposed Increase in delivery service rates, ICC Docket Nos. 11-0280, 

11-0281.  Accordingly, the Commission will engage in a thorough review of the pros and cons of 

decoupling in that docket.   As such, it is premature to adopt decoupling for another Illinois 

utility.   

3. Consolidation of Classes (ComEd Proposal) 

ComEd argues in its Brief on Exceptions that it ―has made a factual showing in support 

of its proposal to reduce the number of residential delivery classes from four to two and thereby 

eliminate the distinction in distribution rates between electric space heating customers and on-

electric space heating customers.‖  ComEd BOE at 93.  In fact, the substantial record evidence 

shows the opposite is true, as the ALJs correctly concluded.  PO at 235-236.  

 After a further defense of its proposal to consolidate the residential classes from four to 

two, however, ComEd asserts that it will not object to the Proposed Order‘s rejection of the 

proposal.  ComEd BOE at 94.  The Proposed Order‘s conclusions in this portion of the Proposed 

Order should remain.  
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In its BOE, Staff argues that the conclusion in the Proposed Order of a disproportionate 

increase for these customers is overstated and that rate shock would not be a concern with 

respect to this issue. Staff Corrected BOE at 85.  Staff points to its analysis of bill impacts as 

support for its position.  Id.  However, Staff‘s evidence on this point is contradicted by AG/CUB 

witness Scott Rubin‘s careful analysis of the impacts of the consolidation proposal on heating 

customers. AG Initial Brief at 121-122.  AG/CUB Ex. 6.08 shows the tremendous diversity 

among ComEd‘s residential customers.  The SF Heat and No Heat customers are fundamentally 

different from each other. SF Heat customers have annual energy consumption two to three times 

higher than SF No Heat customers across the entire range of the customer base.  Mr. Rubin 

explained that it is not just the average or median customer who is different, but all along the 

distribution curve SF heating customers use substantially more electricity than non-heating 

customers.  It also shows that the smallest heating customers use as much electricity as the 

largest non-heating customers (for example, 75% of SF Heat customers use more than 15,000 

KWH per year; but only 10% of SF Non-Heat customers use that much electricity).  This 

confirms the conclusion discussed above based on the COSS that heating customers are so 

different from non-heating customers that they should have separate rate schedules. 

 The same is true for MF customers.  The distribution curves for the MF Heat and No 

Heat subclasses are almost parallel to each other with the heating consumption two to three times 

higher than the non-heating consumption.  Once again, this confirms the conclusion that heating 

and non-heating customers should not be on the same rate schedule, as ComEd proposes.  AG 

Initial Brief at 121-122. 
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The Proposed Order got it right when it concluded that the consolidation of residential 

rate classes from four to two would lead to bill impact inequities.  That finding should be upheld 

by the Commission. 

4. New Primary Voltage Delivery Class vs. Primary Subclass Charges 

 

5. Non-Residential 

a. Movement Toward ECOSS Rates 

(i) Extra Large Load and High Voltage Customer Classes 

(ii) Railroad Customer Class 

b. Allocating Secondary Costs Among Customer Classes 

c. Railroad customers - Utilization of Railroad Customers’ 

Facilities 

d. Dusk to Dawn Street Lighting 

6. Collection of Illinois Electricity Distribution Tax  

a. Reasonableness of Current Allocation 

b. IIEC Recommended Allocation 

7. Distribution Loss Factors 

a. High-Voltage Customers—The Issues Presented by the United 

States Department of Energy and the IIEC (Uncontested) 

8. General Terms and Conditions 

a. Residential Service Station (Ownership of  Residential Primary 

Service Connection facilities on private property) 

b. Limitation of Liability Language 

9. Rider UF (Could be uncontested – check Staff rebuttal) 

10. Notification Regarding Elimination of Self Generation Customer 

Group 

11. Docket 08-0532 Compliance Issues 

D. Other Issues 

E. Uncontested Issues - Other Revenues – Rate Relief Payment (Staff) 

F. Miscellaneous Revenues 

G. Weather Normalization 

H. Late Payment Charge Revenues 
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The Commission Should Adopt The Late Payment Revenues Adjustment Included 

In The Proposed Order. 

 

ComEd opposes the Proposed Order‘s conclusion to credit consumers for the full amount 

of revenues they supply ComEd pursuant to the tariff that authorizes it to charge consumers a 

percentage late fee if any of the items on its bill is paid late.  The tariff does not differentiate 

between distribution and other (e.g. transmission or supply) charges in assessing this charge, and 

there is no indication that the late payment revenues received by ComEd are used to offset non-

delivery charges to consumers.  In fact, ComEd itself concedes that ―[t]hese charges are imposed 

to offset the very real carrying costs that ComEd incurs when customers pay their bills and as 

such do not represent a source of profit to ComEd.‖  ComEd BOE at 102.  If these revenues are 

used by ComEd as part of its operations, they should be treated as any other revenue the 

Company receives for its operations.   

ComEd further argues that the Commission should not credit consumers for late payment 

revenues because ComEd does not include the costs associated with non-delivery services in its 

revenue requirement.  ComEd BOE at 101.  This argument is a red-herring.  ComEd‘s revenue 

requirement consists of the cost to delivery electricity to consumers.  Consumers pay the delivery 

charges, and supply and transmission charges established in proceedings.  However, ComEd 

customers pay late charges to ComEd, and unlike the charges for supply and transmission, those 

late payment revenues are not passed on or credited to either supply or transmission charges.  As 

such, if they were not credited to delivery service, they would simply be retained by ComEd.  

While consumers would pay late charges calculated as a percentage of all charges, they would 

not receive the credit to the supply and transmission charge portions of their bills.  This is unfair 

and unreasonable, and would result in ComEd essentially profiting (i.e. retaining the total benefit 

and not using the revenues for their intended purpose) from late payment charges. 
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The Commission should adopt the Proposed Order‘s conclusions and include all late 

payment revenues in calculating ComEd‘s revenue requirement.   

I. New Business Revenue Credit 

X. OTHER 

A. RES Services Issues 

1. Requiring ComEd to Provide Alternate Electric Suppliers with 

Historical Interval Data within One Business Day 

2. Retail Electric Suppliers’ Use of Multiple DUNS+4 Numbers 

3. ICEA’s Contention that ComEd’s Initial 814 Change Response 

Should include an Effective Date 

4. Proposed Changes to the PowerPath Website 

5. Competitive Retail Market Development Issues 

a. A Simple and Straightforward Price to Compare 

b. Creation of an ―Eligible Customer List‖ of Residential 

Customers 

B. UUFR 

C. Updated Distribution Loss Study 

D. Meters and Meter Reading 

1. Timely Meter Reading 

E. Competitive Retail Market Development Issues 

F.  New Section 9-250 Investigation of ComEd’s electric rate design 

G. Other  

XI. CONCLUSION 

For the foregoing reasons, the People request that the Commission enter an order 

establishing just and reasonable rates for Commonwealth Edison, incorporating the revenue 

requirement and rate design adjustments discussed in the People‘s Corrected Brief on 

Exceptions, and Initial and Reply briefs, filed in this docket. 
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