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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
COMMONWEALTH EDISON COMPANY ) 
       )  Docket No. 10-0467 
       ) 
Proposed general increase in electric rates  ) 
 

REPLY BRIEF ON EXCEPTIONS OF THE CITIZENS UTILITY BOARD 

III. Rate Base 

 C. Potentially Contested Issues 

  1. Post-Test Year Adjustments 

   a. Pro Forma Capital Additions 

ComEd takes issue with the Proposed Order’s (“PO”) disallowance of most pro forma 

additions after December 31, 2010 which are not known and measurable with any degree of 

certainty.  The PO correctly notes that proposed pro forma plant additions must be individually 

identified and supported by utility testimony to meet the “known and measurable” standard.  PO 

at 21.  General statements do not justify that requirement.  Id.  In its Brief on Exceptions 

(“BOE”), ComEd complains that it should not have to justify “every pole, wire, transformer and 

switch.”  ComEd BOE at 8.  The PO does not require that level of specificity, but does correctly 

note that general statements are not enough to meet the requirements of the statute.  The PO 

follows PUA’s mandate that any proposed known and measurable adjustment to the test year that 

must be individually identified and factually supported.  PO at 21.  Simply noting what the 

adjustments are is not enough. 
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The PO is correct in rejecting ComEd’s unsupported pro forma additions beyond 2010, 

but as noted in CUB’s BOE should also normalize December 2010 which is $50 million higher 

than the average of the preceding 11 months.  CUB BOE at 1-2.   

b. Accumulated Provisions for Depreciation and Amortization-
Related Provisions for Accumulated Depreciation 

  

Though their original argument against the application of the governing appellate court 

decision, Commonwealth Edison, is now moot given that the Illinois Supreme Court denied their 

petition for leave to appeal, the Company continues to argue against application of the decision 

here.  ComEd BOE at 26-28.  However, the Company fails to make any colorable argument 

distinguishing the facts of that case from the facts of the instant case, and aside from its 

arguments which were rejected by the appellate court, provides no support for its contention that 

the Commission need not follow that decision.  ComEd BOE at 27-28.  The Company’s 

arguments regarding the “value” of utility property have been considered and rejected by the 

appellate court, and have no weight here.  Therefore, Commonwealth Edison must be applied for 

the first time here. 

The PO adopts a position that was originally, but not ultimately, supported by Staff.  In 

its BOE, Staff correctly notes that certain 2011 blanket projects accepted by the PO are not 

supported by the record as known and measurable.  Staff BOE at 3.  The PO properly limits pro 

forma capital addition recovery to those projects which the Company has adequately supported 

as being known and measurable, but the three projects noted by Staff were not.  As the PO notes, 

even the projects it accepts are supported with “imperfect evidence.”  PO at 23.   

If the Commission allows ComEd to recover certain pro forma additions through June 

2011, however, the BOE of IIEC and the Corrected BOE of the AG appear to offer the most 
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appropriate application of Commonwealth Edison, which mandates that the date through which 

pro forma additions are allowed and the date though which accumulated depreciation is 

calculated must match.  Commonwealth Edison Co. v. Illinois Commerce Comm., 937 N.E.2d 

685 (2nd Dist. 2010).  This may have been the intent of the PO, but, as Staff points out, that 

should be clarified to indicate the specific date through which both pro forma capital additions 

and accumulated depreciation and ADIT are calculated.  Staff BOE at 5.  While CUB suggested 

in its BOE that only a proportional amount of accumulated depreciation and ADIT should be 

carried forward, it became clear from reviewing the legal arguments of IIEC and the AG’s 

corrected BOE that this is not the appropriate reading of Commonwealth Edison.  Therefore, if 

the Commission agrees with any of the specific post-test year plant additions through June 30, 

2011 allowed in the PO, accumulated depreciation must be calculated as of June 30, 2011, the 

date of the included pro forma additions.  It is also clear that if the Commission allows only pro 

forma additions through December 31, 2010, then that is the date through which accumulated 

depreciation should be calculated. 

  c. Accumulated Deferred Income Taxes (ADIT) 

ComEd argues that Commonwealth Edison does not apply to ADIT.  The Company 

provides no evidentiary support for the assertion that accumulated depreciation and ADIT should 

be treated differently, and throughout most of the case, adopted its own arguments regarding 

accumulated depreciation for ADIT as well.  ComEd Init. Br. at 25.  It was not until Reply Briefs 

that ComEd presented, for the first time, arguments that attempted to differentiate ADIT from 

accumulated depreciation.  ComEd Reply Br. at 30.  This attempt, which incorporates the 

Company’s failed “value” arguments related to accumulated depreciation, is not convincing.  
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The PO is correct on analyzing these two issues together, as any analysis must necessarily be 

applied to both.   

  8. Customer Deposits 
 

The PO correctly determines that the total of customer deposits, not just the delivery-

service portion, is a source of revenue for ComEd.  ComEd continues to claim part of this 

balance as non-jurisdictional.  ComEd BOE at 41-44.  However, ComEd provided no evidence 

of record to support its assertion, being unable to identify to what other jurisdiction a portion of 

customer deposits could be attributable.  CUB Init. Br. at 19, PO at 55.  ComEd claims that it 

uses “non-jurisdictional” not because the costs are attributable to another jurisdiction, but 

because parts of the cost are not related to distribution.  ComEd BOE at 42.  ComEd also admits 

that by claiming a portion of the costs as “non-jurisdictional” it does not mean that the ICC does 

not have jurisdiction over the collection of the deposits.  Id.  The Company instead contends that 

the costs are “outside the scope of this tariff.”  Id.  That argument fails to address the concerns of 

AG/CUB and the PO.  The PO correctly points out that if a customer fails to pay their bill, 

ComEd will be at a loss for both their delivery service losses as well as the cost of energy it paid 

for and passed on to the customer.  PO at 55.  If allowed to claim any portion of customer 

deposits as “non-jurisdictional,” the Company will be allowed to collect this low-cost source of 

funds without reducing either Illinois or FERC rate base accordingly.  CUB Reply Br. at 10.   

While the PO is correct in its analysis on that issue, as explained in CUB’s BOE, the 

analysis and conclusion should be amended to recognize the year-end balance of 2009 customer 

deposits rather than the 2009 average, which is too low.   
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IV. Operating Expenses 

 c. Contested Issues 

  1. Incentive Compensation Cost and expenses 

The PO correctly disallows the Exelon 2009 Key Manager Restricted Stock Award 

Program, a disallowance supported by Staff, the AG and CUB.  ComEd’s argument that the 

program incentivizes management is too broad and fails to prove benefits to ratepayers.  PO at 

64.  Instead, the program is intrinsically tied to shareholder interests, as it is designed to reward 

executives for meeting financial and operational goals.  Id. at 65, CUB Init. Br. at 25.  

Executives rewarded with stock only increases those employees’ desire to maximize shareholder 

value, which is generally opposed to the objectives of minimizing costs to ratepayers.  CUB Init. 

Br. at 24.  ComEd argues that the program generally encourages managers to focus on the long-

term health of the Company.  ComEd BOE at 46.  The PO correctly notes, however, that 

arguments of general positive incentives do not meet the Company’s burden to show that these 

costs provide tangible benefits to ratepayers.  The Company’s argument that customers will bear 

this cost one way or another because they will change the program to ensure allowance in the 

future (Id.) has no bearing on the Commission’s finding in this case as to tangible benefits to 

ratepayers from this program in the test year.  Any future changes to the program will be 

evaluated in a future rate case and are not relevant here.  The final order should reflect the PO’s 

well-reasoned conclusion to disallow 100% of the costs of that program. 

The final order should also be amended as set forth in CUB’s BOE to disallow 100% of 

LTIP costs, which are tied to legislative (i.e. lobbying) and financial goals and exclusively 

benefit shareholders, and 50% of AIP costs, which are based on key performance indicator goals 

and will only be paid out at 50% in 2010. 



6 
 

   

2. Rate Case Expense of the Instant Case 

Legal Costs Related to Drs. Hewings and Andrade’s Testimony 

ComEd attempts to shift the burden of proof by arguing that costs related to these 

witnesses should be allowed in their entirely because there is no evidence that they were 

unreasonable.  Such an argument ignores the fact that it is the Company’s burden to prove that 

the costs are reasonable—not the other way around.  ComEd elaborates on this improper 

argument, incorrectly stating that no party contested costs related to these witnesses on the 

grounds of their reasonableness.  ComEd BOE at 48.  That is simply not true.  For example, 

CUB pointed out that Mr. Hewings employed only a standard econometric model, using inputs 

provided by the company and performing no personal research.  CUB Init. Br. at 20.  ComEd’s 

argument that Mr. Hewings’ time was related to the model rather than the narrative testimony 

therefore fails.  ComEd Init. Br. at 48.  The PO is correct in determining that half of the costs 

related to these witnesses have not been proven to be reasonable.  As noted in CUB’s BOE, the 

PO does contain a calculation error, but the ultimate conclusion to disallow half of these costs is 

proper. 

Other Economic Development Evidence 

ComEd complains that 100% of costs associated with Chicago Partners are disallowed by 

the PO.  ComEd provides no arguments in its BOE which have not already been properly 

rejected by the PO.  The Company bears the burden of proving the reasonableness of rate case 

expenses, and it did not provide evidence on the record of what the Chicago Partners did and 

why that cost is reasonable.  ComEd cannot now complain that the PO uses a “hindsight 

analysis,” (ComEd Init. Br. at 49), when it is the Company who failed to meet its evidentiary 
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burden before now.  The scant arguments ComEd attempts to make at this point are not enough 

to find these costs are reasonable.  The final order should adopt the PO’s proper analysis and 

conclusion on this issue and disallow 100% of the vague Chicago Partners costs. 

Multiple Cost of Capital, ROE (Return on equity) and Financial Witnesses 

The PO acknowledges that if the Company is allowed to spend unlimited resource and 

present numerous witnesses on a single issue, using ratepayer funds, Staff and Intervenors are 

left at a tremendous disadvantage.  PO at 73.  Ratepayers are essentially paying for the Company 

to out-spend other parties to ensure that they successfully raise rates.  ComEd questions the 

Commission’s authority to disallow costs for excessive witnesses on a single topic, and states 

“Who can say whether evidence on an issue like this is unnecessary?”  ComEd BOE at 50.  The 

Commission has the authority to evaluate the reasonableness of all rate case expenses, and the 

necessity of an expense is certainly a consideration as to whether it is reasonable.  The PO 

correctly disallows a portion of the excessive ROE witness expense. 

Sullivan & Associates 

As with its complaints about the disallowance of Chicago Partners expense, ComEd 

presents the same, unpersuasive arguments in its BOE which the PO has properly considered and 

rejected.  ComEd continues to be unable to provide specific evidence of what services Sullivan 

and Associates provided and why those costs are reasonable, simply asserting that because rate 

cases are complicated additional assistance is necessary.  That is not enough to meet the criteria 

of Section 9-229 of the PUA to consider the reasonableness of that expense.  The PO notes as 

much in finding that ComEd proffered no evidence in its briefs to substantiate the expense.  The 

Commission must enforce the statute, and based on the scant “evidence” that ComEd provided 

on this expense, cannot find that it is reasonable. 
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3. Alternative Regulation (Alt. Reg.) Case Costs 

The PO correctly notes that Section 9-229 mandates exclusion of those costs related to 

the Alt. Reg. case, as only rate case expenses are recoverable.  ComEd complains that the PO did 

not fully consider its estimate that only 11% of costs were attributable to the Alt. Reg. case, but 

then remarkably holds to its position that 100% of costs should be attributed to the rate case.  

ComEd BOE at 53-54.  That is a surprising position, given that the Company admits that at least 

some portion of the work performed by attorneys and experts, whose fees appear in this case, 

was attributable to the Alt. Reg. case.  Instead, they argue that because the overall cost is still 

lower than its last rate case, it must be reasonable.  ComEd BOE at 54.  The PO is correct in its 

conclusion that the Company’s lawyers did not litigate the Alt. Reg. case for free.  PO at 84.  The 

Company’s continued contention otherwise is simply not credible.   

In fact, as CUB argued in its BOE, an even greater disallowance than that in the PO is 

appropriate.  ComEd fails to explain the presence of the law firm Sidley and Austin in Alt. Reg., 

mentioning only the R3 firm expenses in its argument.  The Company refused to provide the 

exact amount of time that each attorney and expert involved in both cases performed in each 

case, instead relying on an estimate based on only a few months of each case.  That makes it 

impossible to determine what portion of each attorney and expert’s costs are attributable to each 

case, and therefore the best proxy is to simply attribute half of such overlapping costs to each 

case. 

4. Administrative and General (A&G) Expenses 

 g. Perquisites and Awards 

ComEd provides no argument or evidence in support of its position, which was properly 

rejected by the PO, other than its assertion that improvements perquisites and awards improve 
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job performance which must benefit customers.  ComEd BOE at 56-57.  In its BOE, ComEd 

does not address one of AG/CUB’s main issues on this topic, and a point on which the PO relied, 

that the amount of perquisites and awards included in the 2009 test year is more than the amount 

for that expense of the previous three years combined.  PO at 96.  Additionally, ComEd does not 

and cannot refute the PO’s contention that shareholders do benefit from these perks.  Id.  The 

Commission should adopt the PO’s conclusion to reject this egregiously inflated and 

unsupported expense. 

  j. Legal Fees – IRS Dispute 
 

ComEd continues to insist that this cost should not be singled out from the others it 

includes in Account 923, regardless of whether this expense is at all related to distribution.  

ComEd BOE at 58-59.  The PO correctly finds that ComEd’s choice to place this cost into a 

general allocator account does not bear on the evaluation of whether ratepayers should bear any 

of that cost.  PO at 104.  That was simply the Company’s choice, and it does not change the fact 

that these costs should not have been included in rate base to begin with.  The legal fees 

associated with a dispute of the sale cannot be jurisdictional of the sale itself was not, and it is 

undisputed that these are fees for litigation over the sale of fossil generating stations previously 

owned by ComEd.  CUB Init. Br. at 36.  The Company’s use of a general allocator for an 

account, when it is undisputed that particular line items are solely related to a particular function, 

is inappropriate.  Id.   

  k. Professional Sporting Activity Expenses 
 

ComEd takes issue with the PO’s disallowance of the entire amount of sporting event 

expenses stating that it is “without evidentiary support.”  ComEd BOE at 59.  On the contrary, 
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AG/CUB witness Smith testified that these are not reasonable expenses, and are not necessary 

for the provision of safe and reliable electric service.  AG/CUB Ex. 3.0 at 53-54.  ComEd’s 

repeated contention that these costs “can help the company function more efficiently” (ComEd 

BOE at 59) defy logic.  Only by a great stretch of the imagination can these costs be seen as 

benefitting ratepayers rather than being seen for what they are—an extra benefit for ComEd 

executives.  As CUB has stated previously, ComEd is free to treat its executives to lavish 

skyboxes on shareholders’ dime.  CUB Init. Br. at 36.  The PO is correct in disallowing 100% of 

the costs of tickets, catering and alcohol at professional sporting events. 

 D. Depreciation of Intangible Plant 

While the PO properly finds that the Company should not continue to collect on fully-

amortized assets (PO at 109), ComEd attempts to argue that there can be an “offset” to a fully-

amortized asset which would justify continued collection.  ComEd BOE at 60-61.  There can be 

no such offset—an asset is either fully amortized or not, and it is never proper to continue 

collecting from ratepayers for an asset that has been fully recovered.  Any evidence of an offset 

that ComEd asserts is irrelevant.  The PO recognized this in rejecting ComEd’s argument that 

other assets “should balance out’ with the fully-amortized assets.”  PO at 109.  The final order 

should also reject ComEd’s argument and should adopt the PO’s well-reasoned analysis and 

conclusion. 

 K. Late Payment Charge Revenues 

 ComEd claims that it can appropriate classify a portion of this revenue as non-

jurisdictional because the late fee is collected on the entire bill, which includes the pass-through 

of supply charges, a portion of that fee is non-jurisdictional.  ComEd BOE at 100.  The PO 

acknowledges the fallacy of that argument, because delivery and supply charges are not the only 
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two charges on customers’ bills—there are also energy efficiency charges and state and local 

taxes—but the Company attempts to neatly divide the interest collected on the entire bill as 

either delivery or supply related.  PO at 290.  While late payment fees represent an interest 

charge on the entire bill, which has many components, the fee collected is strictly revenue to 

ComEd’s delivery service business. 

ComEd complains that the PO is inconsistent in recommending exclusion of legal fees 

associated with supply but not allowing the Company to qualify part of late payments as non-

jurisdictional.  ComEd BOE at 101.  This claim is obviously flawed; the expenses referred to are 

residual from when ComEd was an electricity supplier as well as distributor and was selling 

those supply assets.  CUB Init. Br. at 36.  Likewise, the case ComEd cites to support its 

argument is from that same time.  ComEd BOE at 101.  Costs from a time when ComEd was 

selling generation assets cannot be compared to late fees ComEd charged in 2009. 

The Commission should adopt the PO’s analysis and conclusion on late payment charge 

revenues, finding that no part can be claimed as “non-jurisdictional.” 

V. RATE OF RETURN 

ComEd continues to maintain that its true return on equity (“ROE”) lies at what the 

Company characterizes as the “range of reasonableness.”  ComEd BOE at 63.  Such a request 

ignores the fact that most of the evidence presented in this case points to a “range of 

reasonableness” well below ComEd’s estimates.  CUB BOE at 39.  Moreover, the only evidence 

ComEd can present to support its argument is either contradicted by other evidence in the case, 

or rests upon analyses already rejected by the Commission in prior proceedings. 

The evidence shows that contrary to ComEd’s claims, utilities continue to be viewed as 

less risky investments – with a correspondingly lower cost of equity – than other investments. 
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AG/CUB Ex. 4.0 at 4.   ComEd claims its evidence demonstrated how the recent economic and 

financial uncertainties significantly impacted costs of equity, how that was especially significant 

for the capital intensive electric utility industry, testing that sector “like never before.”  ComEd 

BOE at 64, citing Hadaway Dir., ComEd Ex. 11.0, 19:409-30:616 and Fetter Reb., ComEd Ex. 

45.0, 11:212-213.  The Company maintains that even as the S&P 500 has increased significantly 

during the past year, utility equity prices have remained relatively flat, indicating that the cost of 

equity for utility companies has not declined to the same extent that the cost of equity may have 

come down for the broader equity market.  ComEd BOE at 64.  In ComEd’s estimation, the 

relatively lower prices for utility shares indicate that the cost of capital for utilities is higher.  

ComEd BOE at 64, citing Hadaway Dir., ComEd Ex. 11.0, 25:511-25:516. 

Contrary to ComEd’s claims, the evidence shows that the investors in the capital markets 

in which ComEd operates view utilities as less risky than other investments, as demonstrated by 

the fact that utility equities have not fallen as far as the overall market or have recovered to a 

greater extent than the market generally.  See AG/CUB Ex. 4.0 at 12, 31; IIEC Ex. 1.0 at 7-8.  

The companies in the sample of utility companies used by both Dr. Hadaway and AG/CUB 

witness Thomas declined by 39.1% at a time when the overall stock market declined by 56.8%.  

AG/CUB Ex. 10. at 9.  Even as the market was still 25.6% below its highest level, the sample 

utilities were only 7.3% below their collective high.  Id.  This relative stability of utility equity 

validates intervenors’ findings of lower risk and lower cost for utility equity.  CUB Init. Br. at 

47.   

The other evidence ComEd offers are the comparable earnings analysis and risk premium 

analysis performed by Dr. Seligson, two analyses already rightly rejected by the Commission in 

proceedings past as well as by the Proposed Order.  PO at 144, ComEd BOE at 65.  There is no 
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basis for the Commission to consider departing from past practice in this record.  Dr. Seligson 

presented the results of other objective models – comparable earnings and risk premium 

approaches.  However, while ComEd claims these analyses show investors are actually now 

looking for higher returns than conventional models suggest (ComEd BOE at 64.), the 

Commission has repeatedly rejected such alternate models.  See e.g. In Re Central Illinois Light 

Company et al, ICC Docket 09-0306 consol., Final Order at 216 (April 29, 2010),( “...the 

Commission notes that it has traditionally rejected risk premium analyses.  The Commission 

finds no reason to deviate from past practice wherein it has relied on the DCF and CAPM models 

to estimate cost of common equity.”); In Re North Shore at 128 (“The Commission will not 

consider the results of the Utilities Risk Premium model that only the Companies have 

employed. We have repeatedly rejected this model as a valid basis on which to set return on 

equity.  Our view remains unchanged.”).  By offering these analyses, ComEd is in fact 

suggesting the Commission depart from its past practice and use them to determine a “numerical 

ROE.”  ComEd BOE at 65.  There is no other reason for the Company to mention them other 

than to suggest the Commission adjust the Proposed Order’s ROE upwards based on the results 

of Dr. Seligson’s work.  There is no reason, however, offered for why the Commission should 

depart from past practice and do so.  The Commission properly rejected and should continue to 

reject use of the comparable earnings and risk premium approaches. 

IIEC correctly pointed out that there is no evidence in the record that would support a 

return higher than that authorized in the Company’s last rate case.  IIEC BOE at 6.  The 

recommended ROE estimates of the experts in this case all reflect a decline in market required 

returns since ComEd’s last case.  In those same past cases, the Commission has authorized lower 

returns of 10.045% and 10.3%, in ICC Dockets No. 05-0597 and 07-0566 respectively.  In re 
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Commonwealth Edison Company, ICC Docket 05-0597 Final Order at 155 (July 26, 2006), In re 

Commonwealth Edison Company, ICC Docket 07-0566 Final Order at 99 (September 10, 2008).  

In the same cases, IIEC’s expert has recommended returns of 9.9%, 10.2% and 9.6%. (Docket 

05-0597, Order at 139; Docket 07-0566, Order at 80; PO at 139).  IIEC BOE at 7.  Staff’s 

recommended returns have followed a similar pattern: 10.19%, 10.3%, and 10.0%. (Docket 05-

0597, Order at 134; Docket 07-0566, Order at 78; PO at 139.  IIEC BOE at 7.  CUB 

recommended 7.75% and 7.77% respectively (05-0597 CUB-City-CSAO Reply Br. at 22; 07-

0566 CUB BOE at 12).  This means every ROE expert who participated in ComEd’s two most 

recent cases has recommended a lower return in this case than he did in ComEd’s last case.  IIEC 

BOE at 7.  The Proposed Order moves in the opposite direction for no valid reason.   

The growth rates that are relied upon to raise ComEd’s ROE are counter to the majority 

of the evidence in this case.  As IIEC points out, in the last two rate cases, ComEd witness Dr. 

Hadaway’s historically-derived GDP growth rate estimates have been found unreasonable.  IIEC 

BOE at 13.  In ComEd’s 2005 rate case, the Commission rejected a 6.5% growth rate estimate 

Dr. Hadaway derived from historical data as “excessive” because it was “200 to 300 basis points 

higher than the expected company-specific growth rates for the companies in his sample.”  Id., 

citing In re Commonwealth Edison ICC Docket  05-0597 Final Order at 153-154 (July 26, 2006).  

The Commission again rejected Dr. Hadaway’s historically derived GDP growth rate estimate in 

Docket No. 07-0566 since those estimates did not reflect investor expectations.  IIEC BOE at 14, 

citing In re Commonwealth Edison ICC Docket 07-0566 Final Order at 97 (Sept. 10, 2008).  In 

contrast to the 6.0% GDP growth rate Dr. Hadaway developed just for this case, the other experts 

used GDP growth rates clustered within 15 basis points of 4.85%.  CUB Reply Brief at 30.  Dr. 

Hadaway’s use of problematic forecasts of Treasury and utility bond yields to determine his 
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equity risk premium and his additional upward adjustment to match an assumed relationship 

between equity risk premiums and interest rates inflate his risk premium analysis estimate to an 

unreasonable level.  Id. 

As Staff points out, Dr. Hadaway’s entire argument rests on the unsupported assumption 

that his 6.0% historical growth calculation better reflects investor expectations for future growth 

than an estimate based on independent economists‘ forecasts of growth and actual market data in 

which investors‘ expectations of inflation are embedded.  Staff Init. Br. at 74.  The evidence put 

forth by Staff in this case “tested” the sustainability of the analyst growth rates for those 

companies using current and forecasted data from the Value Line Investors Survey, which Dr. 

Hadaway himself relied upon and described as a reputable source.  Staff BOE at 63, citing Staff 

Ex. 5.0, pp. 15-16 and 45-47; ComEd Ex. 11.0, p. 2.  Given the Value Line retention rates, the 

return on new investment for the companies in Dr. Hadaway‘s Utility Sample would have to 

average 18.35%, in order to sustain the 5.59% growth he used.  Staff BOE at 64.  That is 

approximately 65% higher than Dr. Hadaway’s 11.1% original cost of common equity 

recommendation, Staff Ex. 5.0, p. 46, and clearly higher than what could be expected to occur.   

Staff BOE at 64. 

The Commission cannot rely on this analysis because it relies on growth expectations that 

are not sustainable in light of expected growth in GDP, expected dividend payout ratios, and 

would require sustained earnings in excess of the true cost of capital.  Id.  The evidence shows 

that Dr. Hadaway’s proposed growth rates would require that the companies in the sample 

groups exceed their own historic growth and that of the GDP.  CUB Init. Br. at 62.  Moreover, 

Dr. Hadaway’s two key “required assumptions” for his analysis, constant earnings and retention 

rates, are not met in reality.  Id., citing ComEd Ex. 37.0 at 27.  As Staff points out, the Proposed 
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Order ignores the “multitude of errors” in Dr. Hadaway‘s analysis and simply accepts the 

midpoint of his estimate range with no discussion.  Staff BOE at 57.  It does not examine why 

the Company’s results were so high, but instead accepts the Company’s ROE range as a starting 

point – 10.30 to 10.9% - and then adjusts Staff’s ROE to fit within that range.  CUB BOE at 40.   

The Proposed Order falls short of the legal standards necessary to support its conclusion 

because it rests the final recommendation on a series of choices that are arbitrary (such as 

averaging two disparate financial models or substituting a date of the spot risk-free rate), 

contrary to the manifest weight of record evidence (like ComEd’s specially calculated 6% long 

term growth rate), or summary pronouncements (such as rejection of IIEC and AG/CUB 

evidence as “too low”).  CUB BOE at 41-42, IIEC BOE at 18.   

The highest cost of common equity supported by the record is that of Staff witness 

McNally, 10.00%.  The lowest is that of AG/CUB witness Thomas, 8.94%.  CUB BOE at 42.  

CUB continues to believe that Mr. Thomas’ proposed ROE is the most appropriate for ComEd 

for the reasons described in CUB’s Initial Brief at Pages 42 – 67.  The Proposed Order should be 

modified as described in CUB’s Brief on Exceptions at Pages 43-47 to take into account the 

ROE estimates discarded because of the Proposed Order’s mistaken conclusions about GDP 

growth rates and the estimates excluded on other invalid bases.   

 

VII. RATE DESIGN 

D. Potentially Contested Issues 

2. SFV – Residential Rate Design 

ComEd predictably supports the Proposed Order’s discussion of ComEd’s SFV rate 

design, but takes issue with its conclusion to limit the collection of fixed charges in the fixed 
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portion of the rate to 50%.  ComEd BOE at 90-91.  ComEd states that it is “puzzled by the 

Proposed Order’s decision to implement only a 50% SFV.”  Id.  The PO, however, provided a 

critically important policy reason for limiting the amount fixed cost portion of the rate: that of 

avoiding rate shock.  This is one of the central tenants of rate design, which remains a largely 

policy driven exercise, balancing the concepts of fairness, equity, avoidance of rate shock, and 

cost causation.  The impact of the proposed rates on the customer paying those rates must be 

taken into consideration.  This record is replete with evidence demonstrating that ComEd’s 

proposal imposes a disparate effect, where that the lowest users in each residential class will 

receive the highest increases (greater than 50% under ComEd’s proposed revenue requirement), 

and those customers with the highest usage would actually experience rate decreases.  See 

AG/CUB Ex. 6.0 at 32-38; AG/CUB Exs. 6.10 - 6.13.   

In its Brief on Exceptions, CUB demonstrated how the evidence in this proceeding fails 

to support the PO’s general conclusion that SFV rate is appropriately applied in this case.  CUB 

BOE at 47-52.  In undermining the PO’s assumptions, CUB argued the following: a SFV rate 

design does not reduce the incentive to conserve; gas and electric utility service is inherently 

different and therefore deserving of different rate treatments; a SFV rate design does indeed shift 

risk to residential customers and a SFV ignores the fact that both customer demands on the 

ComEd distribution system and the Company’s admission that peak demand projections drives 

system investment; not just the number of customers.  Id.  In its Brief on Exceptions, ComEd 

provides no convincing argument or evidence otherwise.  While arguing that most of its costs are 

fixed, the Company fails to acknowledge that substantial costs of service for ComEd are related 

to energy consumption.  For example, AG/CUB Ex. 6.01 (a ComEd ECOSS document), page 13, 

lines 273-277, shows the breakdown of costs among the different residential categories: 
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customer, meter, distribution and distribution tax.  This document demonstrates that distribution 

costs vary with demand and energy consumption: distribution costs for SF No Heat are about 

five times higher than those costs for MF No Heat.  The number of customers, however, is only 

about two times higher.  This undermines ComEd’s cost causation rationale supposedly 

supporting its recommended SFV rate structure. 

CUB and the AG continue to press the Commission to adopt Mr. Rubin’s rate design 

proposal, which retains the current percentage level of fixed cost recovery in the fixed charges 

and creates four separate kWh variable charges for each residential subclass, in accordance with 

their demand and system requirements.  Mr. Rubin’s rate design more appropriately addresses 

cost causation in all parts of the rate than does either ComEd’s current or proposed residential 

rates or the PO.  Thus, CUB respectfully requests that the Commission adopt the rate design 

proposed by Mr. Rubin in this proceeding, adjusted to properly reflect the revenue requirement 

determined by the Commission.  

CONCLUSION 

WHEREFORE, CUB respectfully requests the Commission adopt the recommended 

alteration to the Proposed Order articulated in its Brief on Exceptions and reject the arguments 

made in ComEd’s Brief on Exceptions, as detailed above. 

 

Dated: April 18, 2011     Respectfully submitted, 
  

 
_____________________________ 

       Julie Soderna, Director of Litigation 
Kristin Munsch, Attorney 
Christie Hicks, Attorney  
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