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STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Proposed general increase in electric rates 

: 
: 
: 

 
No. 10-0467 
 

 
MOTION TO STRIKE CERTAIN PORTIONS OF THE  

ATTORNEY GENERAL’S BRIEF ON EXCEPTIONS AND  
THE AFFIDAVIT OF MICHAEL L. BROSCH IN ITS ENTIRETY 

Commonwealth Edison Company (“ComEd”), by its attorneys and pursuant to 83 Ill. 

Admin. Code § 200.190, moves to strike the Affidavit of Michael L. Brosch (the “Brosch 

Affidavit” or “Affidavit”), which the People of the State of Illinois (“AG”) submitted to the 

Illinois Commerce Commission (“Commission”) with the AG’s Brief on Exceptions, as well as 

all portions of the Brief on Exceptions that refer to or incorporate the Affidavit.  The Brosch 

Affidavit, presented long after the evidentiary hearings and without any of the procedures 

applicable at hearing, contains opinion testimony by the AG’s witness that the AG and Mr. 

Brosch had every opportunity to present during the evidentiary proceedings, but chose not to do 

so.  Consideration of the Brosch Affidavit would violate the Illinois Public Utilities Act, which 

requires that all proposed and final Orders be based on the evidentiary record, as well as due 

process, which demands that all parties have the opportunity to cross-examine witnesses on their 

testimony and to offer evidence and testimony in rebuttal.      

In support of this motion, ComEd states as follows: 

BACKGROUND 

1. After several rounds of written testimony were filed by the parties in this case, the 

Administrative Law Judges (“ALJs”) held evidentiary hearings on January 10th through 14th and 

18th through 20th of 2011.  During the hearings, each party had the opportunity to cross-examine 

each other party’s witnesses. 
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2. Michael L. Brosch, presented as an accounting and financial expert on behalf of 

the AG and the Citizens Utility Board (“CUB”), provided direct and rebuttal testimony 

(AG/CUB Ex. 1.0, 7.0, and 12.0), and was tendered for cross-examination at the hearings. 

3. On April 1, 2011, the ALJs issued a Proposed Order.  A deadline of April 8, 2011 

was set for parties wishing to submit Briefs on Exceptions to the Proposed Order.  On April 8, 

2011, the ALJs issued a ruling extending the date for the parties to file Briefs on Exceptions to 

5:00 p.m. on April 11, 2011.    

4. On April 11, 2011, after the scheduled deadline, the AG submitted its Brief on 

Exceptions.  Attached to the brief was the Brosch Affidavit.   

5. Page 31 of the AG’s Brief on Exceptions describes the Affidavit as addressing 

“significant mathematical and accounting errors in the calculation of the [Cash Working Capital] 

adjustment” and states that “[a] discussion of these calculation errors” is contained in the 

Affidavit “and is incorporated by reference herein.”   

6. Although the AG describes the Affidavit as a mere correction of “mathematical 

and accounting errors,” Mr. Brosch in fact presents testimony recommending a new $38 million 

reduction to Cash Working Capital and challenging, for the first time, certain aspects of the 

methodology used by Staff to calculate the Cash Working Capital (“CWC”) adjustment; in 

particular, the fact that Staff’s methodology does not “balance” receipts and outlays.  (Brosch 

Aff. ¶ 5(d)-(h).)   

7. During the evidentiary proceedings, Mr. Brosch never presented his own study of 

CWC, or even recommended specific adjustments to ComEd’s CWC study, but instead devoted 

the bulk of his testimony to attacking ComEd’s CWC study, which he said rested on a “flawed 

methodology” and therefore should disregarded in its entirety.  E.g., AG/CUB Ex. 1.0, 23:535, 
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36:782-94; AG AG/CUB Ex. 7.0, 17:366, 24:526-31; see also id., 11:261 (“The fundamental 

flaws” in ComEd’s analysis “have not been corrected”).  Mr. Brosch offered only minor 

criticisms of Staff’s position, and never challenged the fact that the receipts and outlays in Staff’s 

CWC study did not “balance.”  E.g., AG/CUB Ex. 7.0, 17:370-79; 24:532-25:544.   

8. In the Affidavit, Mr. Brosch now contends, for the first time, that Staff’s 

methodology is flawed because it lacks the “essential balancing” of receipts and outlays, which 

is “extent in ComEd Ex. 55.1 Schedule B-8, Page 1.”  (Brosch Aff. ¶ 5(d).)  Staff made its 

methodology known, including the lack of balancing Mr. Brosch now attacks, in its direct and 

rebuttal testimony served upon the parties ob October 26, 2010 and December 23, 2010, 

respectively.  Staff Ex. 3.0; Staff Ex. 18.0.  Thus, Mr. Brosch and the AG had every opportunity 

to challenge the Staff’s methodology before now.          

9. Because the Brosch Affidavit was submitted after the hearings and the close of 

evidence, Staff, ComEd, and all other parties had no opportunity to cross-examine Mr. Brosch on 

his new testimony.  Nor did the parties have a chance to offer additional testimony or other 

evidence to counter Mr. Brosch. 

ARGUMENT 

I. CONSIDERATION OF THE BROSCH AFFIDAVIT WOULD VIOLATE THE 
STATUTORY REQUIREMENT THAT COMMISSION DECISIONS BE BASED 
EXCLUSIVELY ON THE EVIDENTIARY RECORD. 

10. Section 10-103 of the Public Utilities Act directs that any Order made by the 

Commission “shall be based exclusively on the record for decision in the case, which shall 

include only the transcript of testimony and exhibits together with all papers and requests filed in 

the proceeding.”  220 ILCS 5/10-103; see also 220 ILCS 5/10-201(e)(iv)(A).  Section 10-111 

requires that ALJs must prepare their recommended or tentative decision on a rate case only after 

the close of evidentiary hearings.  220 ILCS 5/10-111.  Consistent with those requirements, the 
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Commission’s rules of practice require that briefs on exception to proposed orders identify the 

testimony and other evidence already in the record at the time a Proposed Order is issued:  

“Statements of fact in briefs on exception and replies to briefs on exception should be supported 

by citation to the record.”  83 Ill. Admin. Code § 200.830. 

11. The requirement to base all orders on the evidentiary record ensures that all 

parties have ample opportunity to respond to any evidence offered by an adverse party.  The 

Commission’s findings “must be based on evidence presented in the case, with an opportunity to 

all parties to know of the evidence to be submitted or considered, to cross-examine witnesses, to 

inspect documents and to offer evidence in explanation or rebuttal.”  Atchison, T. & S.F. Ry. Co. 

v. Commerce Comm’n, 355 Ill. 624, 638-39 (1929); see also Bus. & Prof’l People for the Pub. 

Interest v. Ill. C.C., 136 Ill. 2d 192, 227 (1989) (reversing a Commission order that relied upon 

circumstances of a settlement agreement not part of the evidentiary record). 

12. As shown, the Brosch Affidavit is not properly characterized as presenting simply 

“mathematical and accounting errors” based on material in the record when the Proposed Order 

issued.  Instead, it presents new opinion testimony, and a new recommended disallowance of $38 

million to CWC, by Mr. Brosch based on a methodological issue concerning the calculation of 

the CWC adjustment that could have been, and should have been, presented in testimony during 

the evidentiary hearings.   The AG filed the Brosch Affidavit after the evidentiary hearings 

concluded (and after the ALJs declined, in the Proposed Order, to adopt his recommendation that 

ComEd’s lead-lag study be rejected in its entirety).  The Brosch Affidavit therefore is not part of 

the evidentiary record in this case.  Under the clear mandate of the Public Utilities Act, the 
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Brosch Affidavit cannot support any portion of the Order issued in this case. 1  See 220 ILCS 

5/10-103; Atchison, 355 Ill. at 638-39; Knox Motor Serv., Inc., 77 Ill. App. 3d at 596.  As such, 

the Brosch Affidavit serves no legitimate purpose, and must be stricken.  Further, and 

consequently, all portions of the AG’s Brief on Exceptions that refer to or incorporate the Brosch 

Affidavit must likewise be stricken.     

II. CONSIDERATION OF THE BROSCH AFFIDAVIT WOULD VIOLATE DUE 
PROCESS.  

13. Not only would any consideration of, or reliance upon, the Brosch Affidavit in 

this case violate the express provisions of the Public Utilities Act, it would breach fundamental 

due process requirements.  Due process requires that “[d]eliberations of the court must 

necessarily be limited to the record before it.”  People v. Steidi, 177 Ill. 2d 239, 266 (1997).  A 

decision made with knowledge “‘untested by cross-examination, or any of the rules of evidence 

constitutes a denial of due process of law.’”  People v. Dameron, 196 Ill. 2d 156, 171-72, (2001) 

(quoting People v. Wallenberg, 24 Ill. 2d 350, 354 (1962)). 

14. The demands of due process apply in full to administrative proceedings.  People 

ex. rel. Ill. C.C. v. Operator Commc’n, Inc., 281 Ill. App. 3d 297, 302 (1st Dist. 1996).  

Regulatory agencies, such as the Commission, must base their decisions upon evidence 

introduced in the case.  Id.  According to Novosad v. Mitchell, 251 Ill. App. 3d 166, 174 (4th 

Dist. 1993): 

An administrative agency cannot base its decision upon facts, data, and testimony 
which do not appear in the record.  [F]indings must be based on evidence 
introduced in the case, and nothing can be treated as evidence which is not 
introduced as such because due process of law requires that all parties have an 
opportunity to cross-examine witnesses and to offer evidence in rebuttal.  

                                                 
1 Indeed, because the Brosch Affidavit constitutes “testimony” that is not included in the “transcript of 

testimony,” the plain terms of Section 10-103 expressly forbid the ALJs from basing the Proposed Order on the 
Affidavit.  220 ILCS 5/10-103. 
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(internal citations removed); see also Dombrowski v. City of Chicago, 363 Ill. App. 3d 420, 426 

(1st Dist. 2005) (“Due process requires that all parties have an opportunity to cross-examine 

witnesses and offer rebuttal evidence.”); Peoria Disposal Co. v. Ill. Pollution Control Bd., 385 

Ill. App. 3d 781, 797 (3d Dist. 2008) (At a minimum, due process requires “the right to cross-

examine adverse witnesses, and the right to have impartial rulings on the evidence.”). 

15. Moreover, in situations, such as this rate case, where complex issues are resolved 

through expert testimony, parties must have the ability to challenge and cross-examine an 

opposing expert.  See Boland v. Kawasaki Motors Mfg. Corp. 309 Ill. App. 3d 645, 652 (4th 

Dist. 2000) (“the principle safeguard against errant expert testimony is the opportunity of 

opposing counsel to cross-examine . . .”). 

16. Because the Brosch Affidavit is not part of the evidentiary record and was not 

available during the hearings, no party had the opportunity to challenge Mr. Brosch’s new 

opinion testimony through cross-examination or to offer rebuttal testimony and evidence.  The 

Affidavit should therefore be stricken because those minimum requirements of due process have 

not been met.  See Novosad, 251 Ill. App. 3d at 174. 

17. As previously shown, the Brosch Affidavit is not properly described as a simple 

collection of “mathematical and accounting errors.”  Instead, it is new opinion testimony that 

challenges the alleged lack of the “essential balancing” between receipts and outlays in Staff’s 

methodology for calculating the CWC adjustment.  Challenging the absence of balancing 

between receipts and outlays plainly is not a mere mathematical error, but a fundamental 

disagreement with Staff’s methodology.   

18. Neither the AG nor Mr. Brosch challenged Staff’s methodology for this lack of 

balancing during the evidentiary proceedings.  But now that the Proposed Order has been issued 
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and it largely adopts the Staff’s methodology, the AG is attempting to rely upon Mr. Brosch’s 

new testimony in the Affidavit to contend that CWC adjustment should be altered to reduce 

ComEd’s recovery for CWC even further.  (Brosch Aff. ¶ 5(d)-(h).)  Mr. Brosch’s newfound 

concern for balancing, and his reference to ComEd’s study to support his new position, is ironic 

because he previously asserted that ComEd’s position on CWC was so flawed that it should be 

disregarded entirely.  See AG/CUB Ex. 1.0, 23:535, 36:782-94; AG AG/CUB Ex. 7.0, 11:261, 

17:366, 24:526-31.    

19. In sum, the opportunity for the AG to challenge Staff’s methodology through 

opinion testimony has long since passed.  The Commission’s consideration of the Affidavit now 

would deny all parties the right to challenge that testimony and to present rebuttal evidence.  The 

AG cannot ignore the essential requirements of due process and present last minute, 

supplemental expert testimony, particularly where, as here, such testimony concerns a 

substantive issue like complex accounting methodology.   

CONCLUSION 

WHEREFORE, for the foregoing reasons, ComEd respectfully requests that the Brosch 

Affidavit, and all references thereto in the AG’s Brief on Exceptions, be stricken. 
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Dated: April 18, 2011 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
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