
 

 
STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 
 
 
 
COMMONWEALTH EDISON COMPANY § 
       § 
Proposed general increase in electric rates. § DOCKET NO. 10-0467 
       § 

 
CHICAGO TRANSIT AUTHORITY’S 

REPLY BRIEF ON EXCEPTIONS  
 
 
 
 
 
 
 
 

 
Richard C. Balough     Karen G. Seimetz 
Cheryl Dancey Balough    Kevin J. Loughlin 
BALOUGH LAW OFFICES, LLC    Chicago Transit Authority 
1 N. LaSalle St., Ste. 1910    567 W. Lake St. 
Chicago, IL 60602     Chicago IL 60661 
312.499.0000      312.681.2939 
 

 
 
 
 
 

ORAL ARGUMENT REQUESTED 
 
 
 
 

DATED: 18 April 2011 
 



 

Chicago Transit Authority’s Reply Brief on Exceptions 
ICC Docket No. 10-0467 

Page 1 

 
STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 
 
COMMONWEALTH EDISON COMPANY § 
       § 
Proposed general increase in electric rates. § DOCKET NO. 10-0467 
       § 

 
CHICAGO TRANSIT AUTHORITY’S 

REPLY BRIEF ON EXCEPTIONS  
 

 The Chicago Transit Authority (CTA) replies to the Briefs on Exceptions (BOE) filed by 

the Illinois Commerce Commission Staff (ICC Staff), Commonwealth Edison Company 

(ComEd), and the Commercial Group. 

I. Reply to ICC Staff BOE. 

 The CTA disagrees with three points in the ICC Staff’s BOE.   

• First, the ICC Staff requests a significant increase in the Railroad Class’s rate over 

what was proposed by ComEd and the Proposed Order (PO).  This additional 

increase should be rejected.   

• Second, the ICC Staff argues around, but does not directly address, its discredited 

attempt to reduce the amount of the credit to the Railroad Class for ComEd’s use 

of CTA facilities to serve other customers.  If the ICC Staff is proposing that the 

PO accept the ICC Staff’s erroneous number, this proposal should be rejected.   

• Third, the ICC Staff’s recommendation that ComEd solely determine how to 

reconfigure the Railroad Class’s facilities should be rejected. 
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A. The ICC Staff’s proposal to add a 25 percent surcharge to the 
Railroad Class’s rates should be rejected. 

 The ICC Staff’s proposal to add a surcharge to CTA rates ignores the Commission’s 

previous declarations concerning the Railroad Class’s rates.  The ICC Staff argues that the PO 

errs in adopting ComEd’s rate moderation plan for the Railroad Class.  ICC Staff BOE at 86-89.  

Instead, the ICC Staff wants to add a 25 percent surcharge to the Railroad Class’s rates.  The ICC 

Staff proposal is inconsistent with the Commission’s own mandate that any rate increase for the 

Railroad Class should take into account public policy concerns about the impact on mass transit 

providers when determining the CTA’s rates.  In its initial filing, ComEd followed the 

Commission mandate by proposing that any increase to the Railroad Class be limited to a 10 

percent movement toward ComEd’s calculated cost of service for the class.  While CTA 

witnesses testified that ComEd’s cost of service over-allocates costs to the Railroad Class, for 

purposes of this docket, the CTA accepted a 10 percent movement toward the over-stated cost of 

service.  However, the ICC Staff seeks to increase not only the Railroad Class’s rates by more 

than the 10 percent movement advocated by ComEd, but also the ICC Staff wants to tack on to 

the Railroad Class’s rates an additional 25 percent surcharge.  This is contrary to the 

Commission’s policy regarding increases to the providers of public mass transit. 

 Furthermore, the ICC Staff BOE is wrong when it asserts that the Railroad Class “will 

never achieve the ultimate objective of paying rates that recover their respective costs.”  This is 

incorrect for two reasons.  First, at this point in time, ComEd’s cost of service study overstates 

the true costs to serve the Railroad Class.  As the CTA has pointed out, ComEd includes in the 

Railroad Class rates costs for facilities below 12 kV that do not and cannot serve the CTA’s 

traction power requirements.  Thus, any movement toward an inflated cost of service does move 
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the Railroad Class toward paying actual costs.  Too massive of a movement may result in the 

Railroad Class paying in excess of its cost of service.  Second, ComEd’s 10-step method would 

ultimately result in the CTA paying its full cost of service, so the ICC Staff’s goal is met.  The 

ICC Staff’s unnumbered exception1 and proposed language on this point should be rejected. 

B. The ICC Staff’s discussion concerning the amount of the credit to the 
Railroad Class should be rejected. 

 The ICC Staff was confused about the Railroad Class credit.  The ICC Staff’s BOE 

beginning at Page 91 concerns the amount of the Railroad Class credit for ComEd’s use of the 

Railroad Class’s facilities to serve other ComEd customers.  The Staff does not oppose the 

concept of the credit, but in its testimony and initial brief, it erroneously made a downward 

adjustment in ComEd’s proposed credit amount.  The ICC Staff misinterpreted a response by 

ComEd to a data request and wrongly assumed that ComEd was changing its initial 

recommendation as to the amount of the credit.  CTA/METRA Joint Witness Mr. Bachman 

testified that there was no error by ComEd.  The “error” that was noted in the response to the 

ICC Staff data request was an error in the “application of the Dusk to Dawn adjustment to the 

secondary voltage line costs,” not the Railroad credit.  When ComEd was asked specifically 

about the referenced ICC data request, ComEd stated that it had not changed its request for a 

$452,069 credit for the Railroad Class, as is shown in CTA/Metra Joint Ex. 2.05. 

 The Commission should look to the ComEd and CTA calculations.  The credit is based 

upon a ComEd calculation of what it believes the carrying costs would be for Railroad Class 

facilities it is using.  ComEd then multiplied the carrying costs by 33 percent, so that only one-

third of the carrying costs were used for the credit, which is the $452,069 amount.  At hearing, 

                                                 
1  The ICC’s rules provide that Exceptions “must be stated and numbered separately in the brief.”  83 Ill. 

Admin. Code 200.830 (b).  The ICC Staff brief does not follow this rule. 
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Mr. Bachman urged the Commission to increase the amount of the credit to at least 50 percent of 

the calculated carrying costs.  This results in a credit of $678,104, which was adopted in the PO. 

 In its BOE, the ICC Staff does not argue that the amount of the credit proposed by the 

ALJ’s should be changed, but rather focuses solely on a footnote in the Proposed Order that 

admonishes the ICC Staff for failing to state whether it abandoned the issue in its reply brief.  

The Staff does not include any suggested alternative language concerning the credit, so pursuant 

to 83 Ill. Admin. Code 200.830 (b), its discussion is limited only to whether the footnote should 

be changed.  In other words, the ICC Staff has abandoned its contention that the amount of the 

credit is wrong and, by its failure to provide any alternative language, agrees with the Proposed 

Order that the credit should be $678,104.  PO at 260. 

C. CTA, Metra, and ComEd should jointly explore how facilities serving 
the traction power substations may be modified in the future. 

 The ICC Staff inappropriately proposes to modify the PO’s recommendation for a 

workshop to explore ComEd’s use of Railroad Class facilities to serve other ComEd customers.  

As part of the workshop, the parties are to explore the “long-term goals regarding the railroad 

facilities” in an informal setting.  PO at 259.  This workshop is similar to the working 

arrangement among ComEd, CTA, and Metra that resulted in the power flow studies presented in 

this docket that showed how ComEd uses the Railroad Class’s traction power substations to 

serve other ComEd customers.  Rather than having a meaningful workshop where the interested 

parties can resolve the issues surrounding ComEd’s use of Railroad Class facilities, the ICC Staff 

proposes that ComEd unilaterally file a report one year from now that “identifies and describes 

solutions to eliminate ComEd’s dependence on, and use of, each of the CTA-owned and Metra-

owned railroad traction power substations to supply its owner customers.”  ICC Staff BOE at 94.  
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The ICC Staff’s proposal ignores the fact that ComEd, CTA, and Metra must agree to any plan to 

modify the traction power substations, that the costs incurred by CTA and Metra within the 

traction power substations must also be considered, and that a collaborative approach will 

generate the best solutions.   

 The traction power substation configurations have existed for decades, and any changes 

to the configurations require joint planning and execution.  It makes no sense to have ComEd 

solely develop a plan with no input from the parties affected.  Because the parties successfully 

worked together to develop the power flow study involving the traction power substations for 

this docket, there is no reason to abandon this collaborative process for the next logical step.  The 

ICC Staff’s unnumbered exception on Page 94 should be rejected. 

II. Reply to ComEd’s BOE and Exceptions. 

The CTA disagrees with three ComEd exceptions.   

• First, ComEd seeks to do away with the requirement that ComEd eliminate the 4 

kV costs from the Railroad Class rates by performing a new study in cooperation 

with the CTA and Metra.  This study is necessary and ComEd, the CTA, and 

Metra should joint work on the study as was done with the successful power flow 

study that demonstrated ComEd’s use of the Railroad Class’s facilities to serve 

other ComEd customers.  The study to eliminate 4kV costs from the Railroad 

Class rates should go forward, and the Railroad Class members should participate 

in it. 

• Second, ComEd seeks for no apparent reason in contravention of a recent 

Commission mandate to justify its attempt to impose AMI pilot costs on the 
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Railroad Class and its inappropriate installation of six AMI meters on Railroad 

Class facilities. 

• Third, ComEd argues that its draconian limitations of liability tariff should be 

approved so that it is absolved from any damage, injury, or deaths that it causes 

except when it is due to ComEd’s gross negligence.  The PO is correct in rejecting 

the proposed tariff. 

A. The PO’s requirement for ComEd to eliminate 4 kV costs from the 
allocations to the Railroad Class is appropriate. 

 A study to eliminate from the Railroad Class’s rates allocated costs for facilities not used 

to provided service to the class should go forward despite ComEd’s exception.  ComEd 

mischaracterizes this requirement as a “customer-specific” study.  This is a study for a class, not 

an individual customer.  The unrebutted evidence shows that the Railroad Class receives service 

at 12 kV, yet the class is allocated costs for facilities below 12 kV, requiring the class to pay for 

facilities that are not used to provide service to it.  The PO correctly recognizes this fact and 

orders ComEd in its next rate case to exclude from costs allocated to the Railroad Class those 

costs that are associated with 4 kV service and present a new cost of service reflecting this 

change in the initial filing for ComEd’s next rate case.  As the PO notes, the facilities to serve the 

Railroad Class were identified in the load flow studies submitted in this docket.  The load flow 

studies were prepared as part of a joint project among ComEd, CTA, and Metra.  The PO 

recognizes the success of this joint effort and requires the three to work together to eliminate the 

4 kV costs from the Railroad Class’s cost allocations.   

In its Exception No. 40, ComEd seeks to insert erroneous language that the Railroad 

Class takes service at 4 kV.  This is contrary to the record.  In a blatant attempt to hide this fact, 
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ComEd proposes language that states it is “undoubtedly true” that the Railroad Class takes 

service at 4 kV but that “it does so at a different rate than the Railroad Class rate.”  ComEd 

Exception language at 187.  This is wrong and deceptive.  The Railroad Class is a rate only for 

traction power taken by the mass transit rail agencies.  It is provided exclusively at 12 kV.  The 

proposed language ignores this reality by essentially stating, “Yes, the CTA takes traction power 

at 12 kV exclusively under the Railroad Class rate.  The CTA also gets power for other purposes 

at different voltage levels that are billed at different rates through different meters.  Thus, the 

Railroad Class takes service at 4 kV.”  This is illogical, factually inaccurate, and must be 

rejected. 

 It is appropriate that the Railroad Class be allocated costs only for those facilities that are 

used to serve it at 12 kV for traction power.  Because ComEd currently allocates costs to the 

Railroad Class for facilities below 12 kV, it is necessary for ComEd to eliminate those 

allocations.  This can be done by utilizing the groundwork from the load flow studies that 

specifically identified the facilities used to serve the Railroad Class.  In light of the benefits that 

were achieved from ComEd, the CTA, and Metra working together to prepare and complete the 

load flow studies for the Railroad Class, the PO is correct in requiring the three parties to work 

together again—this time to eliminate the 4kV costs allocated to the Railroad Class. 

 ComEd’s Exception No. 40 should be rejected. 

B. The PO is correct that ComEd erred in placing AMI meters on 
Railroad Class facilities. 

 AMI cost should not be allocated to the Railroad Class.  ComEd states at 87 that it does 

not object to the PO’s finding that it was not appropriate to allocate $1,212 of the AMI costs to 

the Railroad Class.  ComEd further states that it continues to maintain that in the future there 
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may be AMI costs that should be applied to the Railroad Class.  ComEd BOE at 87.  However, in 

its separate Exception No. 46, it proposes language that erroneously states that the final order in 

Docket No. 09-0263 was “not clear as to whether the Railroad Class should never bear part of 

the costs of that program.”  ComEd Exceptions at 212.  The Final Order in Docket No. 09-0263 

stated, “Imposing the cost of this pilot program upon the CTA and Metra, when they are not the 

cost-causers, is unfair.”  Docket No. 09-0263, Final Order at 43.  The Order is clear and the PO 

is correct in its analysis. 

 Furthermore, ComEd proposes to eliminate the PO’s criticism of ComEd for installing 

AMI meters on Railroad Class facilities.  ComEd offers no argument or statement in its BOE as 

to why this paragraph is wrong.  The PO is correct in stating that ComEd installed AMI meters 

on Railroad Class facilities that serve no useful purpose to either the CTA or Metra and that the 

installation of the meters affects the integrity of the AMI program.  The criticism is valid and 

should remain. 

 The AMI pilot program does not include the Railroad Class.  The six AMI meters 

surreptitiously installed at railroad traction power substations do not serve any useful purpose to 

the Railroad Class beyond what the meters they replaced already perform.  CTA/METRA Joint 

witness Mr. Bachman testified that, even if the railroads participated in the AMI pilot, which 

they do not, such a pilot would serve little or no useful purpose because both the CTA and 

METRA have spent millions of dollars installing their own SCADA system so they know on an 

instantaneous basis how power is flowing through the traction power systems.  CTA/METRA 

Joint Ex. 1.0, Bachman Direct at Pages 23/528-25/542.  In Docket No. 09-0263, the Commission 

stated, “The railroads already have systems in place that equate to, or, are indeed superior to, the 

ones that will be included in the [AMI] pilot program here.”  Final Order at 43.   
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 Because there is no ambiguity in the order in Docket No. 09-0263 regarding whether 

AMI pilot costs should be imposed on the Railroad Class, ComEd’s Exception No. 46 should be 

rejected. 

C. The PO is correct in rejecting ComEd’s limitations of liability 
language absolving it except in cases of gross negligence. 

 The PO is correct as a matter of law and on public policy grounds in its analysis and 

conclusion that ComEd’s proposal to absolve itself of liability except when it is grossly negligent 

should be rejected.  ComEd excepts to the PO’s rejection of new tariff language that would 

absolve ComEd of all liability except in cases of its own gross negligence.  Rather than 

addressing the legal issues cited in the PO, ComEd merely argues that the exculpatory language 

was similar to the language in tariffs of other utilities in the state, without citing the language 

from any other tariff.  ComEd also argues that it would consistently apply the tariff to all 

customers, as if that alone justifies absolving the utility of all but its gross negligence when its 

facilities and activities cause damage, injury, or death.   

 The PO is correct in rejecting ComEd’s language for all customers.  It is contrary to 

public policy and, for the CTA and Metra, contravenes to their contracts with ComEd.  The PO is 

correct that “normally, contract modification requires consideration, which apparently did not 

occur here.”  The PO also correctly states that ComEd’s language violates the Commission’s 

own Act relating to the liability of utilities for damages, injury, and death.  220 ILCS 5/5-201. 

 The Commission should reject ComEd’s Exception No. 62. 

III. Reply to The Commercial Group’s BOE. 

 The Commercial Group erroneously argues in its exceptions that the Railroad Class’s rate 

“would decrease as a result of this case.”  CG BOE at 5.  [Emphasis in original.]  The 
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Commercial Group offers no record citation for this assertion for the simple reason that no such 

support exists in the record.  To the contrary, two of the rate classes that the Commercial Group 

purports to represent—medium load and large load—receive rate decreases of 3.1 percent and 

2.0 percent, while a third rate class that the Commercial Group purports to represent, the very 

large load would receive the same 2.3 percent increase as the Railroad Class.  ALJ Post Record 

Data Request 4.   

Furthermore, the Commercial Group ignores the record evidence that the Railroad Class 

is allocated costs for facilities below 12 kV that are not used to provide traction power.  As a 

result, the cost allocation to the class overstates the costs to the class.  Because the costs are 

inflated, it is appropriate that the class not receive the full increase to its cost of service.  The 

Commercial Group also ignores the Commission-mandated public policy considerations that are 

necessary when determining the rate for public mass transit authorities, which are the sole 

members of the Railroad Class.  ComEd proposed a movement of 10 percent toward the cost of 

service.  This 10 percent movement does not change as a result of the PO’s recommended 

revenue requirement because the movement will still be 10 percent toward ComEd’s allocated 

costs based on the revised revenue requirements.   

The Commercial Group further attempts to distort what would occur by comparing what 

it believes the Railroad Class rate increase would be under the PO’s revenue requirement against 

ComEd’s original revenue requirement for the other classes.  Conveniently omitted from this 

apples to oranges comparison is that the other classes’ rates also will be set on the lower revenue 

requirement, and that two of the classes the Commercial Group represents see rate decreases. 

 The Commercial Group’s Exception No. 2 should be rejected. 
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IV. Request for Oral Argument. 

ComEd requested oral argument.  To the extent that oral argument will include issues 

affecting the Railroad Class, the CTA hereby requests the opportunity to also participate in oral 

argument. 

 
Respectfully submitted, 
 
 
_____/s/ Richard C. Balough______ 
Richard C. Balough 
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