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Request NG-Staff 6.02 
Please refer to Recommendation #3 in Ms. Hathhorn’s Direct Testimony and assume 
this recommendation was adopted.  Consider the following hypothetical fact situation in 
your responses to subparts (a) – (h) below: 
 

 An in house attorney for Nicor Gas is selected to represent Nicor 
Enerchange in a proceeding at the Federal Energy Regulatory 
Commission (“FERC”).  The in house attorney graduated from Law School 
A and has twenty years of experience representing local distribution 
companies in a variety of regulatory proceedings.  Assume that Nicor 
Gas’s fully distributed cost for the in-house attorney is $200 per hour.  

  
 The billing partner at the outside law firm Nicor Gas normally uses for 

FERC matters has a standard hourly billing rate of $650 per hour, the 
associate at that firm who has worked on Nicor Gas matters has a 
standard hourly billing rate of $450 per hour and the standard hourly billing 
rate for the FERC paralegal at the firm is $175 per hour.  The only 
standard billing arrangement offered by the firm is based on time and 
expenses. 

 

 Nicor Gas has negotiated a special alternative billing arrangement with 
this firm under which Nicor Gas may elect either reduced hourly rates or a 
fixed fee arrangement for services provided by the outside firm for certain 
categories of FERC matters.  The reduced hourly rates would be $525, 
$325 and $100 for the billing partner, the associate and the paralegal, 
respectively. The fixed fee for this category of FERC matter would be 
$25,000. 

 

 The number of hours of professional legal services that will need to be 
devoted to the Nicor Enerchange FERC proceeding is uncertain but has 
been estimated by Nicor Gas based on reasonable assumptions to range 
between 50 hours and 150 hours.  The percentage of the professional 
legal services that could be competently performed by an experienced 
paralegal is uncertain but is estimated by Nicor Gas based on reasonable 
assumptions to range from 35% to 65%.  
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 Like the in house lawyer, the billing partner at the outside law firm 
graduated from Law School A and has twenty years of experience 
representing local distribution companies in a variety of regulatory 
proceedings. 

 

 The associate at the outside law firm also graduated from Law School A 
and has five years of FERC regulatory experience. 

 

 The paralegal at the outside law firm has been with the firm for ten years 
and specialized in FERC matters. 

 

 From time to time, Nicor Gas also retains for certain routine non-FERC 
matters an outside lawyer who is a sole practitioner.  This lawyer also 
graduated from Law School A and has two years of experience.  Nicor 
Gas believes this lawyer is a competent practitioner.  His standard hourly 
billing rate is $175 per hour.  During law school, the lawyer interned for a 
firm that had a FERC practice and took course work on federal energy 
law.  The lawyer has offered to represent Nicor Gas in FERC proceedings 
but has not yet been retained by Nicor Gas for this purpose. 

 
a. Nicor Gas determines in good faith that the prevailing price for the in-house 

lawyer’s services is $650 per hour and charges Nicor Enerchange $650 per hour 
for those services.  In making this determination, Nicor Gas focuses on the 
similarity of experience of the in-house lawyer and the outside law firm partner 
and on the standard billing rate for the partner.  Has Nicor Gas made a valid 
determination of prevailing price?  If not, why not?  If additional facts are 
necessary to make this evaluation, what additional facts are needed? 

 
b. Nicor Gas determines in good faith that the prevailing price for the in-house 

lawyer’s services is $525 per hour and charges Nicor Enerchange $525 per hour 
for those services.  In making this determination, Nicor Gas focuses on the 
similarity of experience of the in-house lawyer and the outside law firm partner 
and on the negotiated billing rate Nicor Gas receives from that partner.  Has 
Nicor Gas made a valid determination of prevailing price?  If not, why not?  If 
additional facts are necessary to make this evaluation, what additional facts are 
needed? 
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c. Nicor Gas determines in good faith that the prevailing price for the in-house 
lawyer’s services is $450 per hour and charges Nicor Enerchange $450 per hour 
for those services.  In making this determination, Nicor Gas focuses the standard 
billing rate for the associate at the outside law firm.  Has Nicor Gas made a valid 
determination of prevailing price?  If not, why not?  If additional facts are 
necessary to make this evaluation, what additional facts are needed? 

 
d. Nicor Gas determines in good faith that the prevailing price for the in-house 

lawyer’s services is $325 per hour and charges Nicor Enerchange $325 per hour 
for those services.  In making this determination, Nicor Gas focuses on the 
negotiated billing rate for the associate at the outside law firm.  Has Nicor Gas 
made a valid determination of prevailing price?  If not, why not? If additional facts 
are necessary to make this evaluation, what additional facts are needed? 

 
e. Nicor Gas determines in good faith that the prevailing price for the in-house 

lawyer’s services is a flat fee of $25,000 and charges Nicor Enerchange a 
$25,000 flat fee for those services.  In making this determination, Nicor Gas 
focuses on the flat fee option offered by the outside firm to Nicor Gas.  Has Nicor 
Gas made a valid determination of prevailing price? If not, why not? If additional 
facts are necessary to make this evaluation, what additional facts are needed?  If 
the $25,000 flat fee is considered to be a valid prevailing price, may Nicor Gas 
charge Nicor Enerchange on a flat fee basis if the number of hours of services 
that will ultimately be required is unknown? 

 
f. Nicor Gas determines in good faith that the prevailing price for the in-house 

lawyer’s services is $178.75 per hour.  Therefore, Nicor Gas charges Nicor 
Enerchange the fully distributed cost of $200 per hour for those services.  In 
making the determination of prevailing price, Nicor Gas focuses on the 
negotiated billing rates for the associate and the paralegal at the outside law firm 
and on the reasonable estimate that up to 65% of the professional work can be 
done by the paralegal.  Has Nicor Gas made a valid determination of prevailing 
price?  If not, why not?  If additional facts are necessary to make this evaluation, 
what additional facts are needed? 

 
g. Nicor Gas determines in good faith that the prevailing price for the in-house 

lawyer’s services is $175 per hour.  Therefore, Nicor Gas charges Nicor 
Enerchange the fully distributed cost of $200 per hour for those services.  In 
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making the determination of prevailing price, Nicor Gas focuses on the billing rate 
for the sole practitioner.  Has Nicor Gas made a valid determination of prevailing 
price?  If not, why not?  If additional facts are necessary to make this evaluation, 
what additional facts are needed? 
 

h. Nicor Gas determines in good faith that the prevailing price for the in-house 
lawyer’s services is $166.67 per hour.  Therefore, Nicor Gas charges Nicor 
Enerchange the fully distributed cost of $200 per hour for those services.  In 
making the determination of prevailing price, Nicor Gas focuses on the flat fee 
option offered by the outside law firm and on the reasonable estimate that up to 
150 hours of professional services may be required to be devoted to the FERC 
proceeding.  Has Nicor Gas made a valid determination of prevailing price?  If 
not, why not?  If additional facts are necessary to make this evaluation, what 
additional facts are needed? 

 
Response 
First, Ms. Hathhorn refers the Company to the responses to NG-Staff 3.02, 4.01, 4.02, 
and 4.03, which essentially ask the same questions as NG-Staff 6.02 except with 
different factual assumptions.  Ms. Hathhorn repeats that it is a decision of Company 
management to determine what actions it believes are reasonable and necessary to justify 
that it has made a good faith effort in determining a prevailing market price.  
 
Further, the fact set presented in NG-Staff 6.02 suggests that there are several different 
prevailing prices that could be reasonably established in this scenario above fully distributed 
cost.  The Operating Agreement in its current form provides no means for Nicor Gas to 
charge its affiliates anything other than fully distributed cost unless Nicor Gas itself provides 
those same services to the general public, which is unlikely to occur.  In the context of NG-
Staff 6.02, Nicor Gas would have no responsibility to collect from its affiliates anything over 
fully distributed costs since Nicor Gas does not provide legal services to the general public.  
Ms. Hathhorn’s proposed recommendation #3 changes the Operating Agreement to 
eliminate this overly restrictive scenario which unfairly benefits the affiliates at the expense 
of the regulated Company.   
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