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I. INTRODUCTION 1 

Q. Please state your name and business address. 2 

A. Gerald P. O’Connor, 1844 Ferry Road, Naperville, Illinois 60563. 3 

Q. By whom and in what position are you employed? 4 

A. I am the Senior Vice President of Finance and Strategic Planning for Nicor Inc. and 5 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 6 

“Company”). 7 

Q. Are you the same Gerald P. O’Connor who presented Direct Testimony in this 8 

proceeding? 9 

A. Yes. 10 

II. PURPOSE OF TESTIMONY AND SUMMARY OF CONCLUSIONS 11 

Q. What is the purpose of your rebuttal testimony? 12 

A. My rebuttal testimony responds to the direct testimony of Illinois Commerce 13 

Commission (“Commission”) Staff witnesses Dianna Hathhorn and David Sackett, 14 

Dominion Retail, Inc. (“Dominion”) witness James Crist and Illinois Attorney 15 

General/Citizens Utility Board (“AG/CUB”) witness David Effron.  Except for certain 16 

clarifications proposed by Ms. Hathhorn, I explain why their proposed modifications to 17 

the Company’s existing, Commission-approved Operating Agreement (“Agreement”) are 18 

unreasonable and unnecessary.  I also introduce two other witnesses presenting rebuttal 19 

testimony on behalf of Nicor Gas. 20 



PUBLIC 

Docket No. 09-0301 2 Nicor Gas Ex. 2.0 

Q. What are the conclusions of your rebuttal testimony? 21 

A. I reach the following conclusions: 22 

 Nicor Gas’ existing, Commission-approved Agreement is reasonable, in the public 23 

interest, and fairly balances the interests of ratepayers and the Company.  The 24 

Agreement conforms to the Public Utilities Act (“PUA”) and the Commission’s Rules 25 

and has benefitted Nicor Gas ratepayers by reducing costs.  Accordingly, the 26 

Commission should again approve the Agreement.   27 

 The proposed modifications to the Agreement suggested by Staff and Intervenor 28 

witnesses are unreasonable and inappropriate and should not be adopted.1  In fact, the 29 

Company’s rebuttal testimony demonstrates that the Staff and Intervenor proposals 30 

are founded on flawed analyses and assumptions.  These parties have offered no 31 

evidence that the current Agreement results in subsidization, nor any compelling 32 

claim that would require the Commission to dramatically change an Agreement that 33 

has worked well for more than a decade.  There is no reason for the Commission to 34 

abandon the current pricing methodology and replace it with a new and untested 35 

methodology.   36 

 Staff and Intervenor proposals conflict with the Commission’s expressed scope of this 37 

proceeding, exceed the Commission’s authority, seek to re-litigate issues resolved in 38 

the Company’s recently concluded rate case and/or are flatly inappropriate.  Indeed, 39 

many of these proposals disregard the fact that Nicor Gas’ Agreement is similar to 40 

                                                 
1  Nicor Gas does accept several proposed clarifying language changes suggested by Staff witness Hathhorn.  Those 
changes are discussed later in this testimony. 
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Commission-approved operating agreements of other similarly structured electric and 41 

gas utilities. 42 

 Staff and Intervenor claims concerning the Gas Line Comfort Guard (“GLCG”) 43 

product are baseless.  The GLCG product is not a utility service—Nicor Gas has no 44 

obligation to offer such a product.  The GLCG product is an unregulated product, 45 

offered by an unregulated affiliate.  Staff’s and AG/CUB’s attempts to regulate the 46 

product are based on faulty assertions and are clearly inappropriate.  47 

Q.  How is your rebuttal testimony arranged? 48 

A. After introducing the other Nicor Gas witnesses submitting rebuttal testimony and 49 

identifying the exhibits attached to this testimony, I address five topics: 50 

 First, I describe my understanding of the scope of this proceeding, based upon the 51 

Commission’s directive in the Company’s recently-concluded rate case (Docket 52 

No. 08-0363 (“2008 Rate Case”)) and the PUA.   53 

 Second, I explain why Nicor Gas objects to Staff proposed modifications to (i) the 54 

pricing structure for services provided under the Agreement; (ii) require that Nicor 55 

Gas seek separate approval for “sub-agreements”; (iii) impose additional audit and 56 

reporting requirements; and (iv) remove what Staff calls “non-descriptive phrases” 57 

from the Agreement. 58 

 Third, I address proposals by Staff witness David Sackett and AG/CUB witness 59 

David Effron that are intended either to (i) prohibit or condition the provision of 60 

certain services that currently is permitted under the Agreement, or (ii) impose 61 

regulatory restraints on certain products offered by non-utility affiliates of Nicor Gas.  62 
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Most of these proposals are leveled at services provided between Nicor Gas and its 63 

affiliate, Nicor Service Company (“Nicor Services”) that support Nicor Services’ 64 

GLCG warranty product.   65 

 Fourth, I address the direct testimony of Dominion witness James Crist, which 66 

generally does not relate to the Agreement.  Instead, he makes claims pertaining to 67 

Nicor Gas’ Customer Select program, which is not at issue in this proceeding. 68 

 Finally, I identify where Nicor Gas agrees to several of Ms. Hathhorn’s proposed 69 

language clarifications to the current Agreement.  70 

III. OTHER NICOR GAS WITNESSES 71 

Q. Is Nicor Gas submitting rebuttal testimony from other witnesses? 72 

A. Yes.  Nicor Gas is submitting rebuttal testimony from two other witnesses:  73 

Dr. Agustin J. Ros, Vice President NERA Economic Consulting, presents testimony 74 

(i) generally about the considerations surrounding the review and authorization of 75 

transactions between a public utility and its affiliates; and (ii) specifically about the 76 

review and authorization of Nicor Gas services provided under the existing, Commission-77 

approved Agreement that support Nicor Services’ GLCG warranty product.  78 

John Erickson, Vice President of American Public Gas Association, presents 79 

testimony (i) regarding the important safety benefits of the GLCG warranty product; and 80 

(ii) refuting a number of Mr. Sackett’s allegations addressing the GLCG product. 81 
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IV. ITEMIZED ATTACHMENTS / EXHIBITS / FIGURES 82 

Q. Are you sponsoring any attachments / exhibits / figures? 83 

A. Yes.  Attached as Exhibits to this testimony are the following: 84 

Nicor Gas Ex. 2.1   Response to data request NG-Staff 6.02 85 

Nicor Gas Ex. 2.2  Response to data request NG-Staff 2.03 86 

Nicor Gas Ex. 2.3  Cost Allocation Schedule 87 

Nicor Gas Ex. 2.4  Response to data request NG-Staff 1.01 88 

Nicor Gas Ex. 2.5  Summary of Complaints 89 

Nicor Gas Ex. 2.6  Response to data request AG 2.05 90 

Nicor Gas Ex. 2.7  Response to data request DLH 2.01 Ex. 1 2nd Corrected 91 

Nicor Gas Ex. 2.8  Response to data request DLH 4.08 Ex. 3, Page 4 of 5 92 

Nicor Gas Ex. 2.9  Response to data request DLH 1.06 Ex. 4, Page 4 of 5 93 

Nicor Gas Ex. 2.10  Response to data request DLH 4.08 Ex. 3, Page 5 of 5 94 

Nicor Gas Ex. 2.11  Response to data request DLH 1.06 Ex. 4, Page 5 of 5 95 

Nicor Gas Ex. 2.12 Response to data request DLH 1.06 Ex. 7 Confidential 96 

Nicor Gas Ex. 2.13 Net Income as % of Revenue 97 

Nicor Gas Ex. 2.14  Response to data request NG-DRI 1.02 98 

V. SCOPE OF THIS PROCEEDING AND COMMISSION AUTHORITY 99 

Q. What is the scope of issues that the Commission directed to be addressed in this 100 

proceeding? 101 

A. This proceeding was initiated as a result of the Commission’s Order in the 2008 Rate 102 

Case.  Specifically, the Commission stated: 103 

IT IS FURTHER ORDERED that Nicor shall file a petition within 104 
120 days of the date of a final Order in this proceeding seeking 105 
either re-approval of its current Operating Agreement, or, approval 106 
of a new affiliated interest transaction agreement; this petition shall 107 
address the criteria expressed by Staff, as is set forth in Section 108 
XIV(C) herein; and, it shall be supported by verified testimony. 109 
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 2008 Rate Case, Order at 184-85 (Mar. 25, 2009).  The criteria referenced in that 110 

ordering paragraph also was set forth in that Order: 111 

According to Ms. Hathhorn, the proceeding, at a minimum, should 112 
investigate the following issues: 1) the criteria for when it is 113 
appropriate to apply the prevailing price and when it is appropriate 114 
to only charge fully distributed costs; 2) consideration of Nicor 115 
employees that are dedicated full-time to Nicor Gas’ affiliates; 116 
3) facilitation of affiliate endeavors through utility activities; and 117 
4) annual reporting and auditing requirements to the Commission. 118 

 Id. at 182.   119 

 What is clear from this language is that the scope of this proceeding is to address the 120 

provision of the Agreement and its prospective application to transactions between Nicor 121 

Gas and its affiliates.   122 

Q. What is your understanding of the Commission’s authority over transactions 123 

between Nicor Gas and its affiliates? 124 

A. While I am not an attorney, it is my understanding that Section 7-101(3) of the PUA 125 

provides the Commission with authority to review and approve certain agreements 126 

between a public utility and its affiliates, and to take into account public interest 127 

considerations.  The Commission may condition its approval as it deems necessary to 128 

safeguard the public interest or it may even disapprove a contract or arrangement that it 129 

determines is not in the public interest. 130 

Meanwhile, Section 7-101(4) of the PUA also authorizes the Commission to 131 

waive the requirement that utilities obtain prior approval of certain affiliate contracts, and 132 

the Commission has exercised this authority through the adoption of rules such as 133 

83 Illinois Administrative Code Part 310.60.  Among other things, that rule waives the 134 
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requirement that the utility seek prior Commission approval for (i) employment contracts 135 

with employees and officers, (ii) contracts with affiliates to purchase services or supplies 136 

in the ordinary course of business at prices that do not exceed standard or prevailing 137 

market prices, and (iii) contracts with affiliates that have offered the most favorable 138 

pricing to the utility in a competitive bid that satisfies the bidding procedures outlined in 139 

the rule.  See 83 Ill. Adm. Code 310.60. 140 

The Commission also exercises its authority under Section 7-101(3) in utility-141 

specific proceedings such as this one.  142 

Q. Is Nicor Gas’ Agreement unique among Illinois utilities? 143 

A. No.  To my knowledge, every major gas and electric utility in Illinois has obtained 144 

Commission approval for an affiliate services agreement.  Such agreements permit a wide 145 

array of intercompany services and transactions.  Unlike Nicor Gas, most other major 146 

Illinois utilities are now part of corporate holding company systems that include multiple 147 

utility subsidiaries with operations in several different states.  Typically, these holding 148 

companies establish a separate non-utility subsidiary to provide an extensive range of 149 

general and administrative services to, and to enter into various other transactions with, 150 

all of its affiliated utilities.  In such circumstances, the Commission has approved these 151 

arrangements. 152 

Q. Did the Commission approve affiliate service agreements for these companies before 153 

they were structured with service companies? 154 
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A. Yes.  In fact, prior to the creation of the service companies, the major electric and gas 155 

utilities were structured in the same manner as Nicor Gas.  The agreements in place for 156 

these utilities were quite similar—if not nearly identical—to the Agreement.  157 

Q. Are there any other circumstances where Commission approval is necessary for 158 

affiliate transactions? 159 

A. Yes.  From time to time, utilities request the Commission to approve specific transactions 160 

with affiliates that are not within the scope of the general affiliate operating or services 161 

agreement.  For example, several years ago Nicor Gas sought and received Commission 162 

approval to enter into an agreement to receive engineering services from an affiliate.  163 

Docket No. 04-0788 and Docket No. 07-0508.  Commission approval was sought 164 

because Nicor Inc., the parent company of Nicor Gas, owned only a fifty percent share in 165 

that affiliate and the current Agreement only provides for services between Nicor Gas 166 

and majority-owned affiliates of Nicor Inc. 167 

Q.  By contrast, what do you understand to be the Commission’s oversight 168 

responsibility regarding the businesses conducted by affiliates of Nicor Gas? 169 

A. The affiliates of Nicor Gas do not engage in utility businesses.  Again, as a non-attorney, 170 

it is my understanding that their activities are not subject to Commission regulation, 171 

subject to limited exceptions. 172 

Q. What are the exceptions? 173 

A. Under the PUA and the Commission’s Rules, the Commission certifies alternative gas 174 

suppliers that operate in Illinois.  220 ILCS 5/7-208; 83 Ill. Adm. Code 551.  Nicor 175 

Advanced Energy Company (“NAE”), an affiliate of Nicor Gas, has been certified as an 176 
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alternative gas supplier.  Its retail gas sales business is subject to Commission oversight.  177 

Also, while the Commission does not regulate the operations of Nicor Services, it is my 178 

understanding that Section 7-208 of the PUA requires Nicor Services to include a 179 

notification that it is not a utility and is not regulated by the Commission in its 180 

advertisements for its heating, ventilation and air conditioning services. 181 

  In addition, Section 7-101(2) of the PUA provides the Commission with limited 182 

authority to access the accounts and records of a utility affiliate that pertain to its 183 

transactions with the utility. 184 

Q. What is the background of this proceeding? 185 

A. The Commission previously determined that the current Agreement meets the 186 

requirements of the PUA and is in the public interest.  Docket No. 00-0537, Order at 6-7 187 

(Sep. 26, 2001).  In doing so, the Commission gave careful consideration to, and 188 

approved, the scope of transactions permitted and the methods for charging for services 189 

provided.  Further, the current Nicor Gas Agreement is also similar in scope and pricing 190 

methodology to the operating and services agreements approved by the Commission for 191 

other similarly structured major Illinois gas and electric utilities. 192 

As I noted previously, and as Dr. Ros discusses in more detail in his testimony, 193 

sound regulatory policy recognizes the benefits of operating agreements.  On numerous 194 

occasions, the Commission has recognized the benefits of operating agreements between 195 

utilities and their affiliated companies that provide for a wide range of services and 196 

transactions.  Agreements like the current one balance the interests of ratepayers and the 197 

utilities, and promote administrative efficiency for the Commission.  Absent approval of 198 

operating agreements, utilities would be required to frequently file for approvals of 199 
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individual affiliate transactions or limited categories of affiliate transactions. Such a 200 

result would impose unnecessary costs on utilities—ultimately borne by ratepayers—and 201 

would delay implementation of affiliate transactions that permit utilities to recognize cost 202 

savings that ultimately benefit ratepayers. 203 

This proceeding must be placed in context.  The current Agreement has been in 204 

place for almost ten years.  It has provided for fair and equitable cost allocations between 205 

Nicor Gas and its affiliates and, if re-approved, will continue to do so.  It has allowed 206 

Nicor Gas to utilize its resources in a prudent, efficient and cost-effective manner, to the 207 

benefit of ratepayers.  If re-approved, the Agreement will continue to benefit ratepayers.  208 

VI. RESPONSES TO STAFF PROPOSED MODIFICATIONS TO AGREEMENT 209 
LANGUAGE THAT DO NOT RELATE TO SPECIFIC SERVICES OR 210 
AFFILIATE PRODUCTS 211 

A. Staff Recommendation: Change the Cost Allocation Methodology for 212 
Determining the Prices to be Charged for Services under the Operating 213 
Agreement (Staff witness Hathhorn Recommendations #1, 2 and 3) 214 

Q. How are prices determined for services provided under the current Agreement? 215 

A. If Nicor Gas is providing a service to an affiliate, the current Agreement requires Nicor 216 

Gas to charge at least its prevailing price, if there is one, and at least its fully distributed 217 

cost if there is not a prevailing price.  When Nicor Gas is the service provider, the 218 

prevailing price is limited to a tariff rate or another charge that has actually been 219 

Commission approved.  Almost none of the services that Nicor Gas provides to its 220 

affiliates under the current Agreement are covered by any tariff rate or other specifically 221 

approved Commission charge.  Consequently, because there is no applicable prevailing 222 

price, Nicor Gas charges its affiliate at least its fully distributed cost to provide the 223 

service. 224 
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  Conversely, if an affiliate provides a service to Nicor Gas, the current Agreement 225 

requires that the charge to Nicor Gas be no more than the affiliate’s prevailing price, if 226 

there is one, and no more than the affiliate’s fully distributed cost if it does not have a 227 

prevailing price for that service.  When an affiliate is the service provider, it is considered 228 

to have a prevailing price for a particular service if it provides that same service to non-229 

affiliates and a substantial portion of that affiliate’s total revenues are derived from those 230 

transactions with non-affiliates.  In that case, the prevailing price is what the affiliate 231 

actually charges non-affiliates for that particular service.  Nearly all services provided to 232 

Nicor Gas by an affiliate have no prevailing price, so in nearly all cases the affiliate 233 

charges Nicor Gas no more than its fully distributed cost of providing the service. 234 

  The current Agreement describes the method for determining fully distributed 235 

cost.  In effect, the fully distributed cost for a service is the amount that fully covers the 236 

service provider’s cost to perform the service.  As such, there is no subsidy associated 237 

with services provided at fully distributed cost. 238 

Q. In your opinion, what are the policy considerations to be evaluated in establishing 239 

the pricing method under an affiliate agreement? 240 

A. When establishing a pricing method, the Commission should consider whether the 241 

pricing method: (1) avoids the utility subsidizing its affiliates; (2) strives to utilize 242 

objective standards for setting prices; (3) is efficient to administer; and (4) does not 243 

require the utility to charge an affiliate more than the Commission-approved rate for any 244 

tariffed services. 245 
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Q. Is the pricing method under the current Agreement appropriate from a policy 246 

perspective? 247 

A. Yes.  The current pricing method satisfies the four criteria I just identified. 248 

  First, the current pricing methodology does not subsidize affiliates.  Nicor Gas 249 

must charge the affiliate the Commission-approved rate for services if there is one or, if 250 

not, a rate that will at least fully recover its cost to provide the service.  In turn, the 251 

affiliate must charge Nicor Gas no more than its market rate for the services if the 252 

affiliate can demonstrate that it makes substantial sales of those services to non-affiliates 253 

or otherwise no more than the affiliate’s actual cost. 254 

  Second, the pricing is set in an objective manner.  If Nicor Gas is providing the 255 

service, it will charge its tariff rate if there is one or at least its documented cost if there is 256 

not.  If an affiliate is providing the service, it will charge the rate it charges to non-257 

affiliates or no more than its documented costs. 258 

  Third, the pricing methodology is efficient to administer.  It is based either on 259 

tariffed rates or pricing methodologies that are readily determinable by Nicor Gas and its 260 

affiliates from their accounting records. 261 

  Fourth, the pricing methodology assures that affiliates are entitled to receive 262 

tariffed services from Nicor Gas at the same cost as are provided to non-affiliates who are 263 

obtaining those same tariffed services.  264 

Q. What is Staff’s proposal for the pricing of services under the Agreement? 265 

A. Ms. Hathhorn makes three recommendations:  (1) that the definition of prevailing price 266 

should be changed; (2) that affiliates should be required to charge Nicor Gas no more 267 
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than the lower of fully distributed cost or prevailing price; and (3) that Nicor Gas should 268 

be required to charge its affiliates at least the higher of fully distributed cost or the 269 

prevailing price.  (Staff Ex. 1.0, 3:59-10:231). 270 

Q. How does Ms. Hathhorn redefine prevailing price? 271 

A. Under Ms. Hathhorn’s proposal, prevailing price would be a market rate for a particular 272 

service available from a non-affiliated service provider and not the Nicor Gas-specific 273 

price.  (Staff Ex. 1.0, 3:59-5:118).  An example will help illustrate how Ms. Hathhorn’s 274 

proposal differs from the current approach.  Assume Nicor Gas provides an accounting 275 

service for an affiliate.  Under the current Agreement, there would not be a prevailing 276 

price for that service because there is not an existing tariff rate or other Commission-277 

approved rate established for accounting services provided by Nicor Gas.  Under 278 

Ms. Hathhorn’s approach, however, one would have to somehow determine the market 279 

rate that third party providers would charge  for the exact accounting services, assuming 280 

such service could be purchased.  The practical result of this would be to push the 281 

affiliate to use outside third parties to provide the accounting services because 282 

(i) additional costs would be incurred to establish the market price; and (ii) it would cause 283 

delays in providing the requested service.  And, if the affiliate is pushed to use outside 284 

third parties for services that the utility could provide, it would raise the cost to Nicor Gas 285 

customers as the utility will lose the offset to its fixed costs.   286 

Q. Do you agree with Ms. Hathhorn’s proposal to re-define prevailing price? 287 

A. No.  I do not believe that this change is appropriate. 288 



PUBLIC 

Docket No. 09-0301 14 Nicor Gas Ex. 2.0 

Q. Why not? 289 

A. Ms. Hathhorn’s proposed definition of prevailing price must be considered in the context 290 

of her overall recommendation to change the methodology to determine prices under the 291 

Agreement.  292 

  Under the current Agreement, the prevailing price for Nicor Gas services, if there 293 

is one, is a Nicor Gas rate that has been approved by the Commission.  Whether such a 294 

rate exists and, if so, determining the rate is very straightforward.  Similarly, the 295 

prevailing price for affiliate services, if there is one, is the actual rate the affiliate charges 296 

non-affiliates for such services.  Again, this is relatively simple to determine.  If there is 297 

no prevailing price, the services are charged based on fully distributed cost, which is also 298 

relative simple to determine from the Company’s accounting records. 299 

  In contrast, a prevailing price under Ms. Hathhorn’s proposal is not based on the 300 

rates that Nicor Gas or its affiliates charge for their services in the marketplace.  Rather, it 301 

is based on the charges available for those services from non-affiliates.  And those non-302 

affiliate rates would need to be determined for each and every service provided under the 303 

Agreement because they would need to be compared, in each case, to the corresponding 304 

fully distributed cost to determine what will be charged for that service under the 305 

Agreement.  Determining these market-based “prevailing prices” would be rife with 306 

complexity and hindsight-based second guessing, and would be expensive to administer. 307 

Q. Does Ms. Hathhorn’s proposal satisfy the first policy consideration discussed above? 308 

A. Yes.  However, her proposal is a solution in search of a problem.  Ms. Hathhorn has 309 

offered no evidence, and there is none, that the Agreement’s existing pricing 310 
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methodology results in a subsidy.  As such, the current Agreement already satisfies my 311 

first policy consideration without modification.  Meanwhile, as I describe below, 312 

Ms. Hathhorn’s proposal fails to satisfy any of the other three requirements. 313 

Q. Does Ms. Hathhorn’s proposal satisfy the second policy consideration? 314 

A. No.  Ms. Hathhorn’s proposal is not objective; in fact, it is a highly subjective exercise. 315 

When presented with different hypothetical scenarios in discovery and asked to 316 

determine the prevailing price, Ms. Hathhorn declined to choose among alternatives or 317 

even to identify what additional information she would need to make a choice.  (See 318 

Nicor Gas Ex. 2.1 attached hereto).  For instance, Ms. Hathhorn was presented with a 319 

scenario involving the provision of legal services by a Nicor Gas in-house attorney to an 320 

affiliate.  In a data request, she was provided with potential hourly rates ranging from 321 

$166.67 to $650 and arguments justifying each choice.  She was then asked to advise 322 

which rate would represent the appropriate rate for Nicor Gas to charge under her pricing 323 

scheme.  She would not offer an opinion but instead indicated that it was up to Nicor Gas 324 

to make that determination.  (Id.)  It is clear that her proposal is an open invitation to 325 

subsequent disputes about the determinations that are made.  Any “system” that produces 326 

a 400% range in the possible prices for a single affiliate service is simply unworkable. 327 

Q. Does Ms. Hathhorn’s proposal satisfy the third policy consideration? 328 

A. No.  Ms. Hathhorn’s proposal would be very difficult and costly to administer as it would 329 

require Nicor Gas to make highly subjective market price determinations for each and 330 

every service provided under the Agreement.  What would these determinations be based 331 

on?  Some type of market study for each service provided?  This would be a daunting and 332 

needlessly complicated task, potentially requiring substantial dedicated resources, and 333 
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one that is entirely unnecessary to ensure that services are priced in a way that protects 334 

ratepayers’ interests.   335 

Q. Does Ms. Hathhorn’s proposal satisfy the fourth policy consideration? 336 

A. No.  Ms. Hathhorn’s proposal may not fairly charge affiliates for tariffed services at 337 

Commission-approved rates.  For example, Nicor Advanced Energy (“NAE”) is a 338 

Commission-certified alternative gas supplier and it participates in the Nicor Gas 339 

Customer Select program.  Historically, the Customer Select tariffs provided that 340 

suppliers participating in the program pay an administrative charge that was set by tariff.  341 

In the 2008 Rate Case, the Commission accepted a settlement between Nicor Gas and its 342 

Customer Select suppliers that eliminated that administrative charge to them and instead 343 

allocated the associated costs to all ratepayers.  2008 Rate Case, Order at 127-28.  As a 344 

result, Customer Select suppliers no longer pay that administrative charge under the 345 

Nicor Gas tariff.  However, Nicor Gas still incurs those administrative costs.  Under the 346 

current Agreement, NAE is treated like all other Customer Select suppliers and is not 347 

assessed an administrative charge because none is provided under the applicable tariff.  348 

However, under Ms. Hathhorn’s proposal, the provisions of the Nicor Gas tariff no longer 349 

are relevant to determining the pricing for affiliate services if there is a higher fully-350 

distributed cost.  Arguably, NAE would need to continue to pay Nicor Gas for 351 

administrative services that are provided to all other Customer Select suppliers without 352 

charge.  While I doubt that this is what Ms. Hathhorn intended, it is a direct, unintended 353 

consequence of her novel and unprecedented pricing proposal. 354 
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Q. Does the exemption in Section 310.60(b) of the Commission’s rules have any bearing 355 

on your assessment of Ms. Hathhorn’s proposal? 356 

A. It is my understanding that Section 310.60(b) essentially allows utilities to purchase 357 

services, supplies, or other personal property from affiliates in the ordinary course of 358 

business without specific Commission approval at prices not exceeding standard or 359 

prevailing market prices.  Now, consider a circumstance in which the fully distributed 360 

cost of a service offered by a Nicor Gas affiliate is below the market price for that 361 

service.  If Section 310.60(b) applies to that service, Nicor Gas may purchase it from the 362 

affiliate without prior Commission approval at the market price.  However, under 363 

Ms. Hathhorn’s proposal, the Agreement would not allow Nicor Gas to purchase that 364 

service at the market price unless it was lower than fully distributed cost.  I point this out 365 

to illustrate that Ms. Hathhorn’s approach is unduly restrictive and at variance with other 366 

Commission authority on this subject.  367 

B. Staff Recommendation: Require Annual Internal Audit (Staff witness 368 
Hathhorn Recommendation #4) 369 

Q. What is Staff’s recommendation regarding internal audits? 370 

A. While Ms. Hathhorn agrees that Nicor Gas complies with the biennial audit requirements 371 

of Section 550.150 of the Commission rules, she takes issue with the Agreement because 372 

it does not specifically reference these audits and they are only required to be performed 373 

every two years.  Thus, Ms. Hathhorn proposes a list of eleven audit test requirements 374 

that she recommends be added to a new section of the Agreement.  (Staff Ex. 1.0, 10:232-375 

12:284). 376 
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Q. Does Nicor Gas agree with Ms. Hathhorn’s proposal? 377 

A. No.  The Commission has, by regulation, established an audit requirement that it has 378 

determined to be reasonable and appropriate.  Ms. Hathhorn has not provided any 379 

evidence to support her assertions that:  (1) the Company should be required to extend its 380 

audit requirements beyond what is required in Part 550 of the Commission’s rules; and 381 

(2) the Company’s current audit tests are insufficient or ineffective in testing compliance, 382 

or support the specific tests she recommends.  Finally, Ms. Hathhorn’s proposal is 383 

unprecedented, because it goes beyond the audit requirements included in the operating 384 

or services agreement for any other major gas or electric utility in Illinois.  If any such 385 

change is considered by the Commission, it should be through a rulemaking of general 386 

applicability rather than by singling out one utility for special treatment. 387 

Q. Do any operating or service agreements for other Illinois utilities require annual 388 

internal audits? 389 

A. Yes.  However, none includes specific audit tests as proposed by Ms. Hathhorn.  In fact, 390 

in response to Nicor Gas data request NG-Staff 2.03, Ms. Hathhorn references several 391 

dockets involving either operating agreements and/or affiliate transactions, and quotes the 392 

audit provisions for each of those agreements.  (NG-Staff 2.03 is attached as Nicor Gas 393 

Ex. 2.2).  None of the proceedings cited by Ms. Hathhorn include a list of specific audit 394 

tests to be completed as has been proposed for Nicor Gas. 395 

Q. What conclusion can be drawn from Ms. Hathhorn’s response to NG-Staff 2.03? 396 

A. There is no precedent for including a list of required internal audit tests in any affiliate 397 

agreement approved by this Commission.  Ms. Hathhorn has not provided an explanation 398 
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for this recommendation, or demonstrated a need for such a list to be included in Nicor 399 

Gas’ Agreement.  In the complete absence of such evidence, Staff’s proposed change 400 

should be rejected. 401 

C. Staff Recommendation:  Require Exhibit to Operating Agreement of 402 
Allocation Factors (Staff witness Hathhorn Recommendation #9) 403 

Q. What is Staff’s recommendation related to allocation factors pursuant to the 404 

Agreement? 405 

A. Ms. Hathhorn asserts that the current Agreement describes allocation methodologies in 406 

terms too general to be useful.  Thus, she recommends including, as an exhibit to the 407 

Agreement, a schedule listing allocation methodologies and factors used to allocate costs 408 

under the Agreement.  (Staff Ex. 1.0, 18:471-89). 409 

Q. Does Nicor Gas agree with Ms. Hathhorn’s proposal? 410 

A. Yes, with a modification, and subject to one clarification.  Nicor Gas Exhibit 2.3 is a 411 

modification of the schedule included with Ms. Hathhorn’s testimony, Staff Exhibit 1.0, 412 

Attachment B.  The schedule has been revised to provide clarification of the various 413 

allocations covered in Article V of the Agreement, including direct costs, allocated costs, 414 

indirect costs and the two factor formula.  The Company has addressed the two points 415 

raised in Ms. Hathhorn’s testimony.  First, the payroll additive calculation has been added 416 

to the schedule.  Second, Ms. Hathhorn characterizes as “vague” descriptions of 417 

immaterial allocated charges from Nicor Gas to Nicor Inc., implying that the information 418 

provided by Nicor Gas is somehow incomplete.   419 

To address Ms. Hathhorn’s concern that certain descriptions are vague, Nicor Gas 420 

has included a minimum reporting threshold for inclusion on this schedule.  Nicor Gas 421 
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has listed all allocation methodologies that could result in charges in excess of $500,000 422 

annually.  In this way, additional assurance is provided that all allocation methodologies 423 

that could result in material charges will be included on the schedule.  With these 424 

modifications, Nicor Gas is willing to include such an exhibit to the Agreement.   425 

The one clarification to be noted, which I believe is not inconsistent with 426 

Ms. Hathhorn’s recommendation, is that subsequent modifications to the exhibit will 427 

become effective upon filing by Nicor Gas.  Those modifications would not be subject to 428 

a requirement for a separate Commission approval to become effective.  This would be 429 

like the current process for adding and removing affiliates as parties to the Agreement.  430 

The Agreement only requires Nicor Gas to file a notification with the Commission to add 431 

or remove an affiliate. 432 

D. Staff Recommendation: Require Separate Commission Approval for Each 433 
“Sub-Agreement” (Staff witness Sackett Recommendation #1) 434 

Q. Do you agree with Mr. Sackett’s recommendation that the Agreement be amended 435 

to require Commission approval of all “sub-agreements” prior to becoming 436 

effective?  (Staff Ex. 2.0, 11:233-15:337). 437 

A. No, I do not. 438 

Q. Why not? 439 

A. Mr. Sackett’s recommendation is hopelessly vague and, if adopted, would render the 440 

Agreement virtually useless.  As I have previously discussed, the principal benefit of the 441 

current Agreement, and of the general operating or service agreements that the 442 

Commission has approved for every other major gas or electric utility in Illinois, is that 443 

they permit utilities to proceed with a range of transactions with their affiliates in a 444 



PUBLIC 

Docket No. 09-0301 21 Nicor Gas Ex. 2.0 

manner that is cost-effective and operationally efficient.  Time and again, the 445 

Commission has recognized the benefits that operating agreements afford to utilities and 446 

their ratepayers, as well as the benefit they afford to the Commission by allowing it to 447 

fulfill its regulatory oversight obligation in an efficient manner.  If Mr. Sackett’s “sub-448 

agreement” recommendation were adopted, there would be no certainty in the future 449 

about which transactions between Nicor Gas and its affiliates could proceed under the 450 

Agreement absent further Commission approval. 451 

Q.  Please explain. 452 

A.  It is important to consider how the current Agreement is structured.  Essentially, it 453 

provides that Nicor Gas and designated affiliates can provide services to each other and 454 

enter into certain other transactions with each other, such as property transfers and leases, 455 

as long as those activities are done at allowed prices.  The types of services that can be 456 

provided are specifically described in one particular section of the Agreement.  The 457 

whole purpose for obtaining Commission approval of the current Agreement almost ten 458 

years ago, not to mention the previous Agreement dated from 1976, was to allow Nicor 459 

Gas to enter into the specified types of transactions with its affiliates without seeking 460 

additional Commission approval for each individual transaction.  This is entirely 461 

consistent with all major electric and gas utilities. 462 

  Mr. Sackett wants an entirely new arrangement that would amend the current 463 

Agreement structure to include a novel new principle.  Under his unprecedented proposal, 464 

Nicor Gas will need to seek additional Commission approval for a particular service or 465 

other transaction that is already permitted under the Agreement if that particular service 466 

or transaction amounts to a “sub-agreement”. 467 
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Q. Does Mr. Sackett define the term “sub-agreement”? 468 

A. He provides no definition.  But, literally, each and every individual transaction that 469 

occurs under the current Agreement is a separate “sub-agreement” because Nicor Gas and 470 

the applicable affiliate have “agreed” to conduct that transaction under the terms of the 471 

Agreement.  This analysis leads to the absurd, but inevitable result, that no transaction 472 

permitted under the Agreement could be undertaken without additional Commission 473 

approval.  474 

  While I recognize that Mr. Sackett may not intend such a result, he does not 475 

explain what he means by “sub-agreement”.  Perhaps he uses the term “sub-agreement” 476 

to refer to transactions under the Agreement that have been documented in writing.  But 477 

even if that is the case, then there are still innumerable types of transactions that are 478 

permitted under the Agreement that would require separate special approval by the 479 

Commission if Mr. Sackett’s recommendation were adopted.  For example, these would 480 

include: 481 

 Nicor Gas’ sale of a personal computer to an affiliate that is evidenced by a bill of 482 

sale; 483 

 Nicor Gas’ sale of a small parcel of land to an affiliate because the sale is 484 

evidenced by a deed;  485 

 Nicor Gas’ lease of single office to an affiliate because it is evidenced by a lease 486 

agreement;  487 

 Nicor Gas’ sale of a single fleet vehicle to an affiliate because the sale is 488 

evidenced by a bill of sale; or 489 

 The provision of a specific accounting or administrative support service by Nicor 490 

Gas to an affiliate if Nicor Gas documents the scope of the service in a written 491 

memorandum provided to the affiliate. 492 
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  It would be unreasonable to believe that the Commission would want to approve 493 

on an individual basis these types of transactions.  Further, if the existence of written 494 

documentation of a transaction is what determines whether that transaction is a “sub-495 

agreement” then another absurd result follows.  The need for Commission approval of the 496 

transaction would turn upon whether Nicor Gas and the affiliate chose to document the 497 

transaction in writing.  In contrast to Mr. Sackett’s proposal, the current Agreement 498 

sensibly recognizes that it may be necessary or beneficial to commit to a separate writing 499 

the details of particular transactions that may occur under the Agreement.  As such, those 500 

separate written documents are expressly permitted under the Agreement without 501 

requiring additional approval from the Commission.  Again, this is entirely consistent 502 

with other major electric and gas utilities. 503 

Q. Is your concern with Mr. Sackett’s recommendation just that he has not offered a 504 

definition of the term “sub-agreement”? 505 

A. No.  The problem with Mr. Sackett’s recommendation concerning “sub-agreements” is 506 

more than definitional; it is conceptual.  If the Commission approves an affiliate 507 

agreement that authorizes certain types of transactions, there needs to be certainty for 508 

both Nicor Gas and the affiliate that those transactions have been approved or else the 509 

affiliate agreement serves no purpose.   510 

  Mr. Sackett personally may have a concern about the breadth of transactions that 511 

are permitted under what he refers to as “umbrella agreements.”  Presumably his concern 512 

would extend not just to the current Agreement, but to every other operating or service 513 

agreement that the Commission has approved over the years for all major gas and electric 514 

utilities in Illinois.  Even if the Commission were now to decide that these agreements 515 
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must be more restrictive, Mr. Sackett’s “sub-agreement” recommendation is flawed  and 516 

is simply not the appropriate way to address the concern. 517 

Q. Do you agree with Ms. Hathhorn’s alternative proposal to add a separate exhibit to 518 

the Agreement listing all “sub-agreements”?  (Staff witness Hathhorn 519 

Recommendation #5) 520 

A. No.  As discussed with respect to Mr. Sackett’s proposal, the special treatment of “sub-521 

agreements” whether it be a requirement for special approval or special reporting is 522 

misguided.  This alternative should also be rejected.  523 

E. Staff Recommendation: Remove “Without Limitation” and Other Non-524 
Descriptive Phrases (Staff witness Hathhorn Recommendation #7) 525 

Q. Do you agree with Ms. Hathhorn’s proposal to remove the phrase “including, 526 

without limitation” from the Agreement, as well as what she describes as other non-527 

descriptive phrases?  (Staff Ex. 1.0, 14:341-16:432). 528 

A. No.  Although I am not an attorney, it is my understanding that phrases such as 529 

“including, without limitation” or “including, but not limited to” are commonly used in 530 

agreements to convey the principle that a specific illustrative listing of items in the 531 

agreement is not intended to exclude similar items of the same category that have not 532 

been specifically listed.  For example, consider the phrase “all federal holidays including 533 

Memorial Day, Independence Day and Labor Day”.  The phrase does not specifically list 534 

Veterans Day or Columbus Day.  So, when the phrase is used in the agreement, does it 535 

include Veterans Day and Columbus Day?  If that was the intent, I am told it would have 536 

been preferable instead to have used the phrase “all federal holidays including, without 537 

limitation, Memorial Day, Independence Day and Labor Day.”   538 
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  It is Nicor Gas’ position that it is not appropriate to remove the phrase “including 539 

without limitation” from that section of the Agreement describing the approved services.  540 

To do so would create unnecessary uncertainty about what services are authorized.  541 

Further, it may result in unnecessary regulatory inefficiency and operational delays due to 542 

excessive petitions for additional Commission approvals based on minor differences in 543 

services. 544 

  In addition, Ms. Hathhorn’s elimination of other “non-descriptive phrases” would 545 

impair Nicor Gas’ ability to make necessary changes to administrative functions in a 546 

timely manner.  For example, when the Company was required to expand risk 547 

management and internal control areas to implement the Sarbanes-Oxley Act within the 548 

legislatively mandated time frame, additional hurdles and delays would have occurred 549 

while awaiting Commission approval to amend the Agreement to include these wholly 550 

appropriate, and legally required, administrative and management functions.  551 

  Further, such change would be inconsistent with the language included in other 552 

Commission-approved utility operating or service agreements for similarly structured gas 553 

and electric utilities.  For example, agreements for Commonwealth Edison (Docket 554 

No. 00-0295), Peoples Gas (Docket Nos. 06-0540, 07-0361), and MidAmerican Energy 555 

(Docket No. 06-0291) all include “without limitation” or alleged non-descriptive phrases.  556 

On the basis of the foregoing, Nicor Gas objects to this proposed change. 557 

  Finally, I note that Ms. Hathhorn’s proposal conflicts with other proposals she 558 

herself offers.  Specifically, in Recommendation #4 from her direct testimony concerning 559 

internal audit requirements, Ms. Hathhorn recommends use of the phrase “including, but 560 

not limited to” in her proposed language.  (Staff Ex. 1.0, 11:247). 561 
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VII. RESPONSES TO PROPOSALS TO PROHIBIT OR CONDITION CERTAIN 562 
CURRENTLY PERMITTED SERVICES AND TO REGULATE GLCG 563 

A. Overview on GLCG 564 

Q. What is GLCG?  565 

A. GLCG is a warranty product offered to residential and small commercial gas consumers 566 

by Nicor Services.  Nicor Services is not a utility and GLCG is not a product that is 567 

subject to Commission regulation.  GLCG has been sold by Nicor Services since 1999, 568 

prior to the Commission’s approval of the current Agreement in 2001.  The services 569 

Nicor Gas performs to support GLCG provide over $1 million in annual benefits to 570 

ratepayers.  GLCG covers costs to repair exposed gas piping and inspect for, remove and 571 

replace dangerous connectors located beyond the utility’s meter, and inside the home.  572 

Q. What services does Nicor Gas provide to Nicor Services which support GLCG? 573 

A. Pursuant to the current Agreement, Nicor Gas provides sales solicitation, gas line repairs 574 

and billing services to Nicor Services to support its GLCG warranty product.  Staff 575 

witness Sackett takes issue with Nicor Gas’ provision of each of these services and 576 

proposes to modify the Agreement to address his issues.  I will explain why Mr. Sackett’s 577 

claims should be rejected. 578 

Q. Has Mr. Sackett made any recommendations with respect to the sales solicitation 579 

services that Nicor Gas currently provides to Nicor Services under the Agreement? 580 

A. Yes.  Mr. Sackett proposes that Nicor Gas be precluded from providing solicitation 581 

services to any affiliate.  Alternatively, Mr. Sackett recommends that if Nicor Gas is 582 

permitted to continue to provide solicitation and other services to support warranty 583 

products offered by its affiliates under the Agreement, that the Commission should 584 
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require Nicor Gas also to provide the same services to any and all non-affiliates that may 585 

request those services. 586 

Q.  Do you agree with either of these recommendations? 587 

A. No.  Mr. Sackett’s recommendations are driven by his personal disapproval of the GLCG 588 

warranty product.  He makes numerous contentions intended to disparage GLCG—589 

faulting it as a value proposition for consumers and faulting how it is marketed to them.  590 

He does not believe the product is in the public interest and, therefore, does not want 591 

Nicor Gas to be permitted to support GLCG.  I do not accept his public interest 592 

assessment, nor his recommendation that Nicor Gas be precluded from providing sales 593 

solicitation services to affiliates under the Agreement.  In my testimony, I will consider 594 

each of Mr. Sackett’s contentions that form the basis for his criticism of GLCG and will 595 

explain why they are misguided.  596 

  Further, Mr. Sackett’s alternative recommendation that Nicor Gas be required to 597 

offer services for non-affiliates also should be rejected.  There are no valid economic or 598 

policy considerations to support this alternative recommendation.  There is no general 599 

Commission requirement, and Mr. Sackett does not cite to any such requirement, that a 600 

public utility offer services to non-affiliates just because it provides them to affiliates.  I 601 

cannot imagine that the Commission would expect Nicor Gas to offer the services of its 602 

in-house lawyers, engineers or accountants to non-affiliates simply because it offers those 603 

services to its affiliates.   604 

  Indeed, the Commission Rules specifically considered and addressed this issue in 605 

Part 550.  83 Ill. Adm. Code 550.  The Commission has specifically described in those 606 

rules the circumstances in which it is not permissible for a gas utility to provide services 607 
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to its affiliates that it does not offer to non-affiliates.  Part 550 simply does not require 608 

Nicor Gas to offer the sales solicitation and other services that support GLCG to any and 609 

all who might request such services. 610 

  Despite this, Mr. Sackett contends that special considerations surrounding the 611 

GLCG warranty product require non-discriminatory access to Nicor Gas services to avoid 612 

competitive harm.  As explained by Nicor Gas witness Dr. Ros in his rebuttal testimony, 613 

Mr. Sackett did not provide evidence to support his contention, his competitive analysis 614 

is faulty and his recommendations should not be adopted.  615 

Q.  Has Mr. Sackett made any recommendations with respect to the gas line inspection 616 

and repair services that Nicor Gas currently provides to Nicor Services under the 617 

Agreement? 618 

A. Yes.  Mr. Sackett recommends that Nicor Gas be precluded from providing gas line 619 

inspection and repair services to support GLCG.  In the alternative, Mr. Sackett 620 

recommends that if Nicor Gas is permitted to continue to provide such services to support 621 

GLCG, the Company should be required to provide those customers with a Staff-622 

approved disclosure document concerning GLCG and repair services available from the 623 

utility. 624 

Q. Do you agree with Mr. Sackett’s recommendations regarding the provision of 625 

inspection and repair services? 626 

A. No.  The recommendation to preclude inspection and repair services serves no legitimate 627 

purpose, and could have significant safety implications, as discussed more fully by Nicor 628 

Gas witness Erickson.  Mr. Sackett’s recommendation is designed solely to disable the 629 
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GLCG warranty product.  This recommendation is based on Mr. Sackett’s personal view 630 

that Nicor Services is an unnecessary middleman in the delivery of the consumer 631 

service—the inspection of and the repair to customer-owned gas lines located within the 632 

home—and that the middleman should be eliminated.  Mr. Sackett’s approach serves 633 

only to disadvantage the many existing GLCG customers by denying them access to what 634 

often will be the most efficient means to obtain the needed repairs.  Blocking access to 635 

this repair channel is not in the public interest.  636 

  Mr. Sackett’s proposal also ignores the fact that Nicor Gas is not responsible for 637 

inspecting or repairing a customer’s piping or dangerous appliance connectors.  Nicor 638 

Gas’ facilities include the gas meter and the utility piping leading up to the gas meter.  639 

All piping, appliances, and appliance connectors “downstream” of the outlet of the meter 640 

are the customer’s property and the customer’s responsibility to inspect and repair. 641 

  It is my understanding that the Illinois Supreme Court, in the case of Adams v. 642 

Northern Illinois Gas Company, ruled that Nicor Gas has no duty to inspect customer-643 

owned pipes and appliances, or repair them so that they are in a condition that is safe for 644 

gas service.  To the contrary, Nicor Gas is entitled to assume that, absent notice to the 645 

contrary, all customer equipment is suited to receive gas service.  Where Nicor Gas does 646 

have notice of a leak or defect, Nicor Gas’ only duty is to shut off the gas until the 647 

customer has had the defective equipment repaired.  As to uncoated brass appliance 648 

connectors, Nicor Gas’ only duty is to warn about the hazardous nature of the connectors.  649 

Again, it is my understanding that the Illinois Supreme Court expressly held that Nicor 650 

Gas has no duty to inspect for the presence of those connectors. 651 
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Q. Does Nicor Gas’ tariffs contain provisions describing its duty regarding customer 652 

piping and appliance connectors? 653 

A. Yes.  Nicor Gas’ filed tariffs contain provisions that make clear the very limited nature of 654 

Nicor Gas’ duty regarding customer piping and appliance connectors.  The terms and 655 

conditions of the tariff provide that: 656 

Equipment Furnished and Maintained by Customer. 657 
All gas utilization equipment (including but not limited to 658 
appliances, piping, connectors, and venting) furnished by the 659 
Customer shall be suitable for the purposes hereof and shall be 660 
installed, operated and maintained by the Customer at all times in 661 
accordance with accepted practice and in conformity with 662 
requirements of public health and safety, as set forth by the properly 663 
constituted authorities and by the Company. 664 

The Company has no responsibility for the design, installation, 665 
operation, maintenance, or condition of the Customer's equipment, 666 
and the Company shall have no liability or responsibility to the 667 
Customer or third parties for any claims loss, injury, or damages 668 
whatsoever resulting there from or in connection therewith.  The 669 
Company reserves the right to discontinue service if such 670 
equipment is in an unsatisfactory condition. 671 

When the Company has notice of a dangerous condition associated 672 
with the use of delivered gas, but does not have knowledge that the 673 
dangerous condition is present on the Customer's premises, the 674 
Company's duty, if any, to inform or warn of that condition shall 675 
be limited to and satisfied by the Company sending to the 676 
Customer as a bill insert a Safety Information Notice regarding the 677 
potential existence of the dangerous condition.  The Customer is 678 
responsible for inspecting the Customer's premises for, identifying, 679 
and remedying any such dangerous condition warned of in the Safety 680 
Information Notice.  The Company shall have no liability or 681 
responsibility for any claims, loss, injury, or damages whatsoever 682 
resulting from or in connection with any potentially dangerous 683 
condition warned of by the Company in the Safety Information 684 
Notice. 685 
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  In contrast to Nicor Gas’ very limited obligation, Nicor Services has undertaken 687 

extensive and specific responsibilities to its GLCG customers.  What GLCG customers 688 

receive from Nicor Services are the assurance that needed repairs will be performed and 689 

that, within service contract limits, the customers will not have to pay anything more than 690 

the monthly GLCG warranty fee. 691 

Q. How do you respond to Mr. Sackett’s alternative recommendation? 692 

A. Mr. Sackett’s alternative recommendation to require distribution by Nicor Gas of a fact 693 

sheet concerning its repair services and GLCG also should be rejected.  The 694 

recommendation seeks to improperly interject the Commission into an oversight role with 695 

respect to disclosures concerning a non-utility product offering.  This simply is not within 696 

the Commission’s regulatory mandate.  In fact, the Illinois Department of Insurance 697 

already regulates the GLCG warranty product under the Service Contract Act.  215 ILCS 698 

152.  Among other things, that law establishes financial, registration, disclosure and 699 

recordkeeping requirements for providers of services such as GLCG, and regulates 700 

contract terms.  For instance, it requires that the service contract disclose in clear and 701 

understandable terms the conditions for obtaining service, the existence of deductibles, 702 

any limitations and exclusions, cancellation and refund policies and whether failures 703 

relating to ordinary wear and tear are covered.  The Service Contract Act also requires 704 

that the customer be provided a contract cancellation right and limits the fee that the 705 

customer can be charged for cancellation.  It assigns to the Director of Insurance the 706 

authority to examine the books and records of service contract providers and to enforce 707 

the provisions of the law through issuance of cease and desist orders and imposition of 708 

civil penalties for violations. 709 
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Q. Has Mr. Sackett made any recommendations with respect to the billing services that 710 

Nicor Gas currently provides to Nicor Services under the Agreement? 711 

A. Yes.  As I will discuss in greater detail later in my testimony, Mr. Sackett recommends 712 

that Nicor Gas be required to assess Nicor Services the same billing rate that it charges 713 

Customer Select suppliers.  714 

Q. Do you agree with Mr. Sackett’s recommendation? 715 

A. No.  This very issue was addressed in the Company’s 2008 Rate Case.  There, the 716 

Commission properly determined that the billing service provided to Nicor Services is 717 

distinct from that provided to Customer Select suppliers.  The Commission rejected a 718 

proposal by Staff in that case to impose a credit to the Company’s revenue requirement to 719 

account for the difference in the billing rates charged for these two services.  Docket No. 720 

08-0363, Order at 178-81.  Mr. Sackett’s attempt to re-litigate this issue here also should 721 

be rejected. 722 

Q. You have provided a brief overview of some of the recommendations of Mr. Sackett 723 

to prohibit or condition provision of some of the services currently allowed under 724 

the Agreement.  Please individually address, in more detail, each of the specific 725 

recommendations by Mr. Sackett, and also those by AG/CUB witness Mr. Effron, to 726 

modify or condition services.  In doing so, please address contentions that they offer 727 

to support their recommendations. 728 

A. Let me begin with the recommendation by Mr. Sackett to prohibit sales solicitation 729 

services to support the GLCG warranty product.  Mr. Sackett devotes many pages of his 730 

testimony to weaving together his web of concerns about the GLCG warranty product 731 
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offering and the potential evils of customer solicitation.  The concerns raised in this 732 

portion of his testimony then color many of his other recommendations and those of 733 

Mr. Effron.  734 

  Mr. Sackett is attempting to lead the Commission down a dangerous path from a 735 

policy and public safety perspective.  Under the guise of public interest considerations, he 736 

is advocating that the Commission judge the merits of products that are not utility 737 

services (but that are subject to regulation by the Department of Insurance) and that are 738 

sold by a company that is not a utility and are not regulated by the Commission.  It is not 739 

my view that the Commission needs to turn a blind eye to illegal or clearly abusive 740 

business operations.  But that is not at all the case here.  Instead, Mr. Sackett asks the 741 

Commission to conclude that GLCG is not a worthwhile product for consumers to 742 

purchase—despite the fact that over 440,000 purchasers of the product disagree, and 743 

despite the fact that the product has a virtually non-existent record of complaints from 744 

customers themselves.  In light of Mr. Sackett’s conclusions, it is worth noting again that 745 

GLCG has been sold by Nicor Services since 1999, well before even the current 746 

Agreement was approved by the Commission in 2001.   747 

  Having repeated my belief that Mr. Sackett’s analysis is misdirected, the point 748 

also needs to be made that Nicor Gas fundamentally disagrees with his critique of GLCG. 749 

For this reason, I will address his alleged concerns with the GLCG product offering and 750 

explain why those concerns are not warranted. 751 

B. Detailed Review of Staff and Intervenor Recommendations 752 

1. Staff Recommendation: Change Nicor Gas’ Operating Agreement to 753 
Preclude Customer Solicitation (Staff witness Sackett 754 
Recommendation #2) 755 
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Q. What are the specific contentions by Mr. Sackett that lead him to recommend that 756 

the Commission preclude sales solicitation? 757 

A. There are quite a few, but I believe they all fall within one of the following five general 758 

categories: 759 

 Sales solicitation services provide no benefit to ratepayers;  760 

 Nicor Services is not paying a fair price for the marketing opportunities it obtains 761 
through Nicor Gas;  762 

 Sales solicitation services provide Nicor Services with an unfair competitive 763 
advantage for its non-regulated products; 764 

 GLCG is not correctly priced and is not a necessary product; and 765 

 GLCG is marketed in an inappropriate way. 766 

Q. Please comment generally on each of these five contentions and their relevance to 767 

Mr. Sackett’s recommendation to preclude sales solicitation as a permissible service 768 

under the Agreement. 769 

A. His first contention is that sales solicitation services that Nicor Gas provides to its 770 

affiliates do not really benefit ratepayers.  Certainly ratepayer benefit is one of the public 771 

interest considerations that the Commission can take into account in determining whether 772 

an affiliate transaction should be approved.  Mr. Sackett does not dispute that Nicor Gas 773 

is paid the fully-distributed cost for the sales solicitation services it provides to Nicor 774 

Services.  Nonetheless, he implies that ratepayers are not benefited because Nicor Gas 775 

may have invested in facilities and personnel that were not necessary to provide utility 776 

service.  In his rebuttal testimony, Dr. Ros correctly debunks this implication as nothing 777 

more than an impermissible collateral attack on prior Commission rate orders approving 778 

investments and expenditures by Nicor Gas as just and reasonable.  Dr. Ros confirms that 779 
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payment of fully-distributed cost by Nicor Services benefits ratepayers because it lowers 780 

their fixed cost burden.  781 

  Mr. Sackett’s second contention is less straightforward.  Here, he is focused on 782 

services that IBT Solutions (“IBT”), an affiliate that runs a call center business, provides 783 

to Nicor Gas under the provisions of the Agreement.  The IBT call center handles 784 

telephone calls from consumers who are moving into new premises in the Nicor Gas 785 

service territory and who want to initiate gas service.  After fully and properly handling a 786 

consumer’s request to initiate gas service, the IBT call center representative may market 787 

products offered by Nicor Services to the consumer at the conclusion of the telephone 788 

call.  Under the arrangement, Nicor Gas pays IBT a fee to handle the consumer request to 789 

initiate gas service and IBT pays Nicor Gas a fee for the use of the phone line for the 790 

period of time it markets Nicor Services products.  The crux of Mr. Sackett’s position is 791 

that the opportunity to market Nicor Services products to the consumer at the end of the 792 

telephone call is a valuable benefit to Nicor Services for which Nicor Gas is not 793 

adequately compensated.  While I disagree with his analysis, the fundamental point is 794 

that this contention has little relevance to his recommendation to preclude solicitation 795 

services.  If it has any relevance, it would be to the way in which transactions are priced 796 

under the Agreement.  But Mr. Sackett is not recommending a change in transfer pricing; 797 

he is recommending that solicitation services should be precluded altogether. 798 

  Mr. Sackett’s third contention is that sales solicitation services should be 799 

precluded under the Agreement because they provide Nicor Services with an unfair 800 

competitive advantage for GLCG.  Mr. Sackett essentially is asking the Commission to 801 

take drastic action and interfere with the operations of the marketplace for a warranty 802 



PUBLIC 

Docket No. 09-0301 36 Nicor Gas Ex. 2.0 

product, which is not within the Commission’s regulatory jurisdiction.  Why?  Because 803 

the utility provides services that support the success of GLCG and Mr. Sackett feels that 804 

the support provided is unfair to competitors of Nicor Services.  His analysis consists of a 805 

number of observations about the competitive landscape followed by economic 806 

conclusions that he contends follow from his observations.  Dr. Ros presents a very 807 

different perspective on the competitive marketplace in which Nicor Services operates.  808 

None of the support services that Nicor Gas provides to Nicor Services are essential 809 

services and there is a competitive marketplace for warranty products like GLCG.  As I 810 

have previously testified, the Commission’s public interest evaluation of affiliate 811 

transactions should not ignore illegal or clearly abusive business practices by a non-812 

regulated affiliate.  Absent that, however, the Commission should not substitute its 813 

judgment about the commercial merits of affiliate products for that of the marketplace 814 

and the Commission should give little weight to unsubstantiated testimony that 815 

encourages it to do so. 816 

  Mr. Sackett’s fourth contention is that sales solicitation services should be 817 

precluded because GLCG is not properly priced or legitimately necessary.  Here again, 818 

Mr. Sackett wants the Commission to substitute its judgment for that of the marketplace, 819 

to determine that GLCG is not a worthwhile product and to use this proceeding as a 820 

mechanism to impede the offering of this non-regulated offering.  Dr. Ros presents the 821 

Commission with the appropriate regulatory and economic perspective on the pricing of 822 

GLCG, and both he and Mr. Erickson demonstrate how GLCG provides value to its 823 

customers.  Again, the Commission should determine that it is the role of the 824 

marketplace, and not the Commission, to assess the worth of GLCG.  825 
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  Finally, Mr. Sackett contends that sales solicitation should be precluded because 826 

GLCG is marketed in inappropriate ways.  He points out that Nicor Gas’ call center 827 

representatives are paid incentives for sales of GLCG.  This, he believes, encourages high 828 

pressure sales tactics.  He also reviews telemarketing scripts that are used by the Nicor 829 

Gas call center to solicit sales of GLCG and concludes that they are misleading in certain 830 

respects.  I disagree with Mr. Sackett’s allegations about inappropriate marketing 831 

activities and specifically address his claims later in my testimony.  In sum, Mr. Sackett 832 

is wrong in his assertions of inappropriate marketing practices and they should not be 833 

given any weight by the Commission. 834 

Q. Please address more specifically the contention by Mr. Sackett that sales solicitation 835 

services do not benefit ratepayers. 836 

A. Mr. Sackett contends that the benefits accruing to Nicor Gas ratepayers are short-term, 837 

and, therefore, are not in the public interest.  (Staff Ex. 2.0, 59:1315-31). 838 

Q. Is there validity to Mr. Sackett’s contention?  839 

A. No.  The added efficiency, and related lower costs, of Nicor Gas operations because of 840 

the higher utilization of the call center and other staff to provide services to affiliates has 841 

been an uncontested fact throughout several Nicor Gas rate cases.  The resulting lower 842 

cost of operations benefits customers and are reflected in base rates.  The benefits of 843 

higher efficiency are not short-term, and they are in the public interest.  844 

Q. How much do ratepayers benefit annually from Nicor Gas providing the services to 845 

Nicor Services in support of GLCG? 846 
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A. As acknowledged by Mr. Sackett in his direct testimony, the annual benefit to ratepayers 847 

is approximately $1 million.  (Staff Ex. 2.0, 50:1099-1100).  Stated differently, if 848 

Mr. Sackett had his way, it would result in a $1 million rate increase to ratepayers.  849 

Q. Please address more specifically the contention by Mr. Sackett that Nicor Services is 850 

not paying a fair price for the marketing opportunities it obtains through Nicor 851 

Gas? 852 

A. Nicor Gas has a contract with the IBT call center to perform moving calls on behalf of 853 

the Company.  Once the Company’s business is completed, the IBT call center solicits 854 

products and services of Nicor Services, such as GLCG, to the customers.  Mr. Sackett 855 

alleges that although IBT provides this moving call service to Nicor Gas at less than fully 856 

distributed cost, this is still unfair to Nicor Gas customers.  (Staff Ex. 2.0, 59:1333-857 

61:1373). 858 

Q. What is the basis of Mr. Sackett’s allegation? 859 

A. Mr. Sackett contends that Nicor Gas is not adequately compensated for what he perceives 860 

as an implicit benefit Nicor Services receives from having a lucrative audience for its 861 

solicitation. 862 

Q. How do you respond to this contention? 863 

A. Mr. Sackett’s contention does not properly reach the merits of whether solicitation 864 

services should continue to be permitted under the Agreement.  It only concerns transfer 865 

pricing.  This situation can best be viewed as involving two distinct services—one 866 

provided by IBT to Nicor Gas and the other provided by Nicor Gas to IBT.  The service 867 

that IBT provides to Nicor Gas is handling customer calls for utility service changes.  868 
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Under the current Agreement, Nicor Gas must pay IBT no more than its fully distributed 869 

cost for that service.  In fact, Nicor Gas pays IBT less than its fully distributed cost.  The 870 

service that Nicor Gas provides to IBT is the use of the Nicor Gas telephone lines to 871 

make sales solicitations for Nicor Services products after completing the customer’s 872 

utility business.  Under the current Agreement, Nicor Gas must receive at least its fully 873 

distributed cost from IBT for this service.  And that is exactly what IBT does pay.  So 874 

both of these transactions are properly priced under the current Agreement, and 875 

consistent with the Commission-approved pricing methodology for other utilities. 876 

  Essentially, Mr. Sackett is contending that IBT should pay more than the utility’s 877 

fully distributed cost.  This is a variant of the proposal by Ms. Hathhorn to change the 878 

way services are priced under the Agreement.  As I have previously testified, 879 

Ms. Hathhorn’s pricing proposal is not grounded in Commission precedent, is highly 880 

subjective and difficult to administer, and should be rejected by the Commission.  881 

Mr. Sackett’s proposal here should be rejected for the same reasons.  882 

Q. Let us turn to Mr. Sackett’s contention that sales solicitation services provide Nicor 883 

Services with an unfair competitive advantage for its non-regulated products.  First, 884 

how do you respond to his assertion that Nicor Gas provides superior marketing 885 

channels for GLCG that provide Nicor Services with a cost advantage over 886 

competitors? 887 

A. This particular topic is addressed at length in the rebuttal testimony of Nicor Gas witness 888 

Dr. Ros.  His key point is that the sales solicitation service provided by Nicor Gas is not 889 

an essential input for potential competitors.  Mr. Sackett has offered no evidence to the 890 

contrary.  When Mr. Sackett was asked in a data request to support his contention that the 891 
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products provided by Nicor Services are not subject to competitive forces, he indicated he 892 

had performed no research of competitors in the Nicor Gas market area, and based his 893 

conclusions solely on his own opinion (NG-Staff 1.01 attached as Nicor Gas Ex 2.4).  But 894 

Dr. Ros demonstrates that the market for Nicor Services products and services is robust, 895 

competitors have access to alternative sales solicitation channels and the mere provision 896 

of sales solicitation is not a barrier to market entry or an extension of Nicor Gas’ market 897 

power.  898 

Q. Is there any indication of customer dissatisfaction with the solicitation efforts in 899 

support of GLCG? 900 

A. No.  As an objective measure of customer satisfaction, I would point to the low number 901 

of complaints and growth in the number of GLCG customers.  If customers were truly 902 

misled by solicitation efforts as claimed by Mr. Sackett, it would be logical for a greater 903 

number of complaints to be brought against the service, and the number of customers 904 

would be expected to decline over time. 905 

Q. What research have you conducted to ascertain both the nature and the level of 906 

complaints regarding GLCG? 907 

A. Nicor Gas asked Commission Staff, AG and CUB to provide information about the 908 

nature and level of complaints they have received from consumers regarding GLCG 909 

covering the period 2005 through 2009.  A summary of the findings is attached as Nicor 910 

Gas Ex. 2.5. 911 
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Q. What information was obtained regarding customer complaints related to GLCG? 912 

A. The Commission received a total of 27 complaints for the five year period, or an average 913 

of 5.4 per year.  Based on the average number of GLCG bills issued during the period 914 

2006 through 2009, the complaint rate during that period is approximately 0.0013%.  915 

CUB provided a file of unsorted reports regarding GLCG, some of which were general 916 

enquiries and not complaints.  Nicor Gas has reviewed the files provided and concluded 917 

the complaints for the five year period totaled 91, or 18.2 per year, a complaint rate of 918 

approximately 0.0032% for the period 2006 through 2009.2  The AG had received one 919 

complaint during the five year period. These complaint rates are extremely low.  920 

Q. While you assert that these are low complaint rates, have you benchmarked them 921 

against any other type of consumer product that is marketed to gas customers? 922 

A. Yes.  Nicor Gas also obtained information from Staff about the volume of customer 923 

complaints it has received regarding suppliers that participate in the Nicor Gas Customer 924 

Select program.  By way of background, the Customer Select program provides gas 925 

utility customers with competitive options for the purchase of gas supplies.  The program 926 

was instituted under Article XIX of the PUA (commonly referred to as the Alternative 927 

Gas Supplier Law), which was enacted by the legislature for the purpose of encouraging 928 

competition in the retail gas supply market.  220 ILCS 5/19.  Suppliers that participate in 929 

the Nicor Gas Customer Select program have been certified by the Commission and their 930 

sales activities are regulated by the Commission.  931 

                                                 
2  Nicor Gas installed a new billing system in 2006, therefore, it no longer has records of the number of GLCG bills 
issued in 2005.  For this reason, my complaint rates are calculated for the four year period 2006 through 2009 and do 
not include GLCG billing or complaint data for 2005.   
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  The complaint rate for GLCG for the period of 2006 through 2009 compares quite 932 

favorably to that experienced with the Customer Select program.  For the same time 933 

period, the Commission records show a complaint rate against suppliers participating in 934 

the Nicor Gas Customer Select program of approximately 0.183%.  While this is still a 935 

very low percentage, it is more than 140 times higher than the Commission’s complaint 936 

rate for GLCG.  937 

Q. What is the significance of the low customer complaint rate related to GLCG? 938 

A. The low complaint rate clearly demonstrates, especially when viewed along with the 939 

growth in the number of customers for this product, a high degree of satisfaction with the 940 

product by customers.  Further, it is counter-intuitive to Mr. Sackett’s allegations of 941 

deceptive practices, especially since this product has been actively marketed since 1999, 942 

and prior to the approval of the current Agreement.  Mr. Sackett’s hypothetical 943 

complaints are contradicted by the actual empirical evidence and, therefore, should be 944 

dismissed. 945 

Q. Did Mr. Sackett offer any evidence indicating a lack of customer satisfaction with 946 

GLCG? 947 

A. No. 948 

Q. Next, how do you respond to Mr. Sackett’s contention that the profitability of 949 

GLCG is evidence that there is not a competitive market for the product? 950 

A. Dr. Ros directly addresses this issue in his rebuttal testimony.  Further, and as 951 

demonstrated later in my testimony, Mr. Sackett’s calculations of the profitability of 952 

GLCG are seriously flawed. 953 
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Q. Let us turn to repair services that Nicor Gas provides for GLCG customers.  Please 954 

describe Mr. Sackett’s issues. 955 

A. Mr. Sackett cites two concerns with respect to GLCG repair services.  First, that “GLCG 956 

is marketed based on fear of having his/her gas supply cut off and a false premise 957 

furthered both by Nicor Gas and its affiliate Nicor Services that GLCG is required to 958 

prevent shut-offs in gas supply when leaks to exposed inside piping are discovered.”  959 

(Staff Ex. 2.0, 20:458-61).  Second, that “Nicor Gas provides resources to Nicor Services 960 

that allow it to provide a service which avoids customer cut-off.”  (Id. at 20:462-63). 961 

Q. Are Mr. Sackett’s concerns well founded? 962 

A. No.  Mr. Sackett has mischaracterized the repair services provided by Nicor Gas and his 963 

allegation that GLCG is marketed based on fear and false premises is not true. 964 

Q. Please describe the repair services Nicor Gas provides to customer-owned gas 965 

piping. 966 

A. As noted above, it is my understanding that Nicor Gas does not have a legal duty to 967 

perform repairs on a customer-owned exposed piping or appliance connectors.  Nicor 968 

Gas’ practice when informed of a gas odor at a customer premises is to have the 969 

technician at the job site do what is necessary to make the area safe.  Permanent repairs 970 

are performed on customer-owned piping only if the customer requests such repairs, the 971 

technician has the time, material and expertise to do the repair, and the customer agrees 972 

to pay the repair charges.  If the technician does not have the needed resources, time or 973 

material to repair, a future date may be requested and scheduled.  If the customer chooses 974 

to have someone other than Nicor Gas perform the repairs, then Nicor Gas will leave the 975 
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piping in a safe, but unrepaired condition.  In some instances, making the area safe can be 976 

done by valving-off piping or appliances.  In other instances, making the area safe may 977 

require turning off the gas service entirely.  Thus, the GLCG marketing material 978 

accurately describes the utility’s duty and GLCG’s benefits. 979 

Q. If repairing a leak is considered the responsibility of the customer, meaning the leak 980 

is located on customer-owned facilities, what actions will the Nicor Gas technician 981 

undertake? 982 

A. The Nicor Gas technician will take the necessary steps to ensure the area is safe by 983 

stopping the gas supply to the leak.  Additionally, if the customer is willing to pay the 984 

Nicor Gas service charge and the technician has the capability and time availability, the 985 

technician will make a permanent repair on the pipe or fitting where the leak occurred.  986 

Otherwise, the repair may be deferred to a later date based on availability of needed 987 

resources and time. 988 

Q. For leaks that are the responsibility of the customer, and the needed repair is to 989 

exposed pipe, are there differences in the services provided by a Nicor Gas 990 

technician for non-GLCG and GLCG customers?  991 

A. There is no difference in the services available to the customer.  There are differences in 992 

the cost to the customer.  If the technician has the expertise, and the resources and time 993 

available, he/she will offer to repair the pipe or fitting immediately, irrespective of 994 

whether the customer has GLCG protection or not.  If the customer does not have GLCG 995 

protection, the technician offers a choice to the customer to call a contractor or to have 996 

Nicor Gas repair the pipe or fitting if the customer agrees in advance to a per-visit 997 

minimum repair charge of $49.85 for the first 18 minutes of work, plus additional charges 998 
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for time and material as needed for the repair.  For GLCG customers, there is no repair 999 

charge other than the monthly fee of $4.95, which covers repair costs of up to $600 per 1000 

incident.  The costs to Nicor Gas for responding to a claim from a customer with the 1001 

GLCG product, including multiple visits, are reimbursed by Nicor Services.  1002 

Q. Will Nicor Gas conduct inspections for dangerous connectors absent a report of a 1003 

leak by the customer? 1004 

A. No. 1005 

Q. Is Mr. Sackett correct when he states that “Nicor Gas and Nicor Services overstate 1006 

the benefits and understate the currently available repair services provided by 1007 

Nicor Gas”?  (Staff Ex. 2.0, 21:478-80) 1008 

A. No.  He somehow reaches such a conclusion without providing any accurate support. 1009 

Q. Can you be more specific? 1010 

A. There are several similar examples throughout Mr. Sackett’s direct testimony.  First, 1011 

Mr. Sackett provides a GLCG Rebuttal Script that Mr. Sackett interprets as threatening 1012 

and manipulative, without providing any supporting evidence.  (Staff Ex. 2.0, 22:510-1013 

23:532).  Second, Mr. Sackett makes unsubstantiated assertions that Nicor Services 1014 

represents, among other things, that GLCG provides “No Shut-offs” and other standards 1015 

regarding Nicor Services GLCG.  (Id. at 24:560-25:565).  As stated above, the decision to 1016 

disconnect a customer’s fuel line is made irrespective of whether a customer has or does 1017 

not have GLCG. 1018 

Q. In his direct testimony Mr. Sackett contends that the repair service provided by 1019 

Nicor Gas in support of GLCG somehow provides market power to Nicor Services 1020 
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and is an “essential input.”  (Staff Ex 2.0, 32:746-33:757).  Do you agree that the 1021 

repair services provided by Nicor Gas are an “essential input”? 1022 

A. No.  This also is a point that is addressed at length in the rebuttal testimony of Dr. Ros.  1023 

He explains why the repair services provided by Nicor Gas are not an “essential input”.  1024 

A number of repair options available to a competitor for GLCG business are discussed by 1025 

Dr. Ros.  The most obvious is that the competitor could allow the repair to be conducted 1026 

by a Nicor Gas technician and either make payment to Nicor Gas on behalf of the 1027 

customer or reimburse the customer for his or her payments to Nicor Gas. 1028 

Q. With respect to his claim of unfair competitive advantage, Mr. Sackett makes the 1029 

final point that Nicor Gas does not offer customer solicitation services to potential 1030 

competitors of Nicor Services.  (Staff Ex. 2.0, 32:739-44).  What is your response? 1031 

A. It is true that Nicor Gas does not offer sales solicitation services to non-affiliated 1032 

companies.  It is equally true that there is no competitive or other regulatory mandate that 1033 

the Nicor Gas call center offer to sell products for non-affiliates whether or not those 1034 

products compete with GLCG.  Dr. Ros testifies that sales solicitation services are not an 1035 

essential input to competition for warranty business.  Consequently, there is no economic 1036 

justification for precluding Nicor Gas from providing sales solicitation services to Nicor 1037 

Services because it does not offer them to non-affiliates.  Equally, the Commission has 1038 

not imposed any such requirement on utility companies.  In Part 550 of its regulations, 1039 

the Commission has specifically considered and addressed the situations in which 1040 

preferential treatment of affiliates is not permissible.  Nothing in Part 550 requires Nicor 1041 

Gas to offer solicitation services to non-affiliates just because it provides them to Nicor 1042 

Services for GLCG. 1043 



PUBLIC 

Docket No. 09-0301 47 Nicor Gas Ex. 2.0 

Q. How do you respond to Mr. Sackett’s assertion that GLCG is not correctly priced?  1044 

A. Mr. Sackett contends that Nicor Services reaps “excessive profits” from GLCG and that 1045 

this is because the product is over-priced.  Of course, the main point to be made in 1046 

response to Mr. Sackett is that GLCG is not a price regulated product.  As such, the 1047 

characterization of the profits of Nicor Services as “excessive” reflects nothing more than 1048 

a personal opinion of Mr. Sackett.  It certainly has no regulatory significance, as the price 1049 

of GLCG and the profits of Nicor Services are not dictated by anything other than the 1050 

competitive marketplace.  In this regard, attempting to determine the “right” price for 1051 

GLCG by reference to regulated utility cost of service ratemaking measures is just wrong.  1052 

For these reasons, I question the significance of Mr. Sackett’s purported analysis of the 1053 

profitability of GLCG.  Beyond that, however, I also will show that it is seriously flawed.   1054 

Q. How much profit did Gas Line Comfort Guard generate in 2009? 1055 

A. GLCG is profitable.  Nicor Inc. earned a return on revenues of approximately 7% during 1056 

2009 from its non-regulated retail group of companies, comprised of Nicor Services, 1057 

Nicor Solutions and NAE.  The above referenced returns are generated from a diverse set 1058 

of products and services not exclusively limited to GLCG, but which includes commodity 1059 

gas sales, financial products, HVAC services and warranties.  1060 

Q. What is Mr. Sackett’s best estimate of the profitability of GLCG? 1061 

A. Based on information provided in his direct testimony (Staff Ex. 2.0, 45:Fig. 7) and 1062 

subsequent responses to Nicor Gas data requests, Mr. Sackett estimated the GLCG net 1063 

profit after-taxes to be $16,507,529 and $16,986,143 for 2009 and 2008, respectively.  1064 

(Id. at 45.) 1065 
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Q. Please explain why Mr. Sackett’s analysis is flawed. 1066 

A. The methodology and estimates are fatally flawed because Mr. Sackett ignores millions 1067 

of dollars of costs incurred by Nicor Services to deliver the various services. Among 1068 

other things, he ignores: (1) the payroll costs of more than 300 employees; (2) the 1069 

carrying cost of the capital investments Nicor Services has made in its business; and 1070 

(3) costs relating to occupancy and employee related expenses.  1071 

Q. Please expand on Mr. Sackett’s errors. 1072 

A. Mr. Sackett states “In 2009, I estimate that Nicor Services incurred less than $1.8 million 1073 

in costs to provide GLCG.”  (Staff Ex. 2.0, 43:958).  Yet, he chooses to discount as 1074 

irrelevant information provided in Nicor Gas’ response to AG 2.05, which outlined 1075 

numerous critical services actually provided by Nicor Services to support GLCG.  (See 1076 

Nicor Gas Ex. 2.6 hereto).  These include: product development, pricing, construction 1077 

and maintenance of information systems, development of customer terms and conditions, 1078 

sales channel development, post sales activities, third-party contractor management, 1079 

billing remittance, credit and collection, risk management, insurance, marketing, 1080 

licensing, claims administration, Department of Insurance and consumer protection 1081 

compliance, call center services, legal services and national expansion.  While 1082 

Mr. Sackett does not appear to dispute that Nicor Services actually incurs these costs, he 1083 

deems them to be irrelevant based on his unsubstantiated opinion that they would not be 1084 

incurred by Nicor Gas if it were to provide the GLCG service.  This analysis is 1085 

completely nonsensical; one cannot properly assess the actual profitability of a product 1086 

without considering the actual costs incurred by the provider of the product.   1087 
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Q. Has Mr. Sackett offered any other opinion on these additional costs incurred by 1088 

Nicor Services to provide GLCG? 1089 

A. Yes.  Mr. Sackett states “It is not likely that these costs would be significant.”  (Staff 1090 

Ex. 2.0, 44:980).  1091 

Q. Please identify the Nicor Services cost information provided during the case that 1092 

Mr. Sackett failed to include. 1093 

A. There are several. 1094 

  First, Mr. Sackett chose to ignore the significant costs associated with the Nicor 1095 

Services headcount of 319 people at June 30, 2009 (DLH 2.01 Ex. 1 2nd Corrected) (See 1096 

Nicor Gas Ex. 2.7 attached hereto).  In the Company’s responses to Ms. Hathhorn’s data 1097 

requests, the Nicor Services gross payroll cost for the twelve months ended June 2009 1098 

was $16,301,972 (DLH 4.08, Ex. 3, page 4 of 5) (See Nicor Gas Ex. 2.8 attached hereto), 1099 

while it was $15,013,904 for the twelve months ended June 2008 (DLH 1.06, Ex. 4, page 1100 

4 of 5) (See Nicor Gas Ex. 2.9 attached hereto). 1101 

  Second, also from responses to Ms. Hathhorn’s requests, Mr. Sackett failed to 1102 

include the fact that Nicor Services had total assets employed of $27,435,167 (DLH 4.08 1103 

Ex. 3 page 5 of 5) (See Nicor Gas Ex. 2.10 attached hereto) at the end of June 2009 and 1104 

$29,753,280 (DLH 1.06 Ex. 4 page 5 of 5) (See Nicor Gas Ex. 2.11 attached hereto) at 1105 

the end of June 2008, that need to be financed and amortized resulting in even more 1106 

costs. 1107 

  Third, he failed to include the very detailed and the relevant cost information 1108 

regarding occupancy and employee-related expenses incurred at Nicor Services and as 1109 
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reflected in the partial Trend Income Statement provided in response to Staff data request 1110 

DLH 1.06, Ex. 7 (See CONFIDENTIAL Nicor Gas Ex. 2.12 attached hereto). 1111 

Q. What information available in the Nicor Inc. Form 10-K did Mr. Sackett fail to 1112 

consider? 1113 

A. Mr. Sackett acknowledges that he reviewed both the Nicor Inc. 2008 Form 10-K (DAS 1114 

Ex. 2.0, line 986) and the Nicor Inc. 2009 Form 10-K.  (Staff Ex. 2.0, 45:Fig. 7).  1115 

However, he makes no reference to reviewing the Business Segment Operating Revenue 1116 

information in those Securities and Exchange Commission financial disclosure reports.  1117 

As disclosed in Note 15 to the audited financial statements included within the 2009 1118 

Form 10-K, the total profitability of the retail group of companies, consisting of Nicor 1119 

Services, NAE and Nicor Solutions, was $12.96 million after taxes on revenues of $186.6 1120 

million for 2009, and $12.42 million after taxes on revenues of $191.5 million for 2008.  1121 

Thus, the total profit for Nicor Inc.’s entire retail group of companies is far less than what 1122 

Mr. Sackett estimates for GLCG alone.  Moreover, attached Nicor Gas Exhibit 2.13 1123 

shows the net income as a percent of revenue for the Nicor retail companies to be less 1124 

than 7% for each of 2008 and 2009, as compared to Mr. Sackett’s “estimated” GLCG net 1125 

income as a percent of revenues of 63% in 2009, 68% in 2008 and 69% in 2007.  Clearly, 1126 

Mr. Sackett’s “estimate” is erroneous. 1127 

Q. Please comment on Mr. Sackett’s use of an effective tax rate in his analysis of the 1128 

profitability of Nicor Services and GLCG. 1129 

A. Mr. Sackett used an effective tax rate applicable to Nicor Inc., as published in the 2009 1130 

Form 10-K.  However, in so doing Mr. Sackett  erroneously ignored the fact that a 1131 

significant portion of Nicor Inc.’s earnings are derived from Tropical Shipping, a Nicor 1132 
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Inc. subsidiary that has considerable foreign earnings that are not expected to be subject 1133 

to current taxation, substantially lowering Nicor Inc.’s effective tax rate.  Such 1134 

information is clearly noted in the 2009 Form 10-K on page 25.  Consequently, by using 1135 

the effective tax rate for Nicor Inc., Mr. Sackett understated the effective tax rate 1136 

associated with GLCG of 39.7% for 2009 by approximately one-fifth or 22%.  This error 1137 

has the effect of overstating the profitability of GLCG. 1138 

Q. How does a return on revenues of less than 7% for Nicor Inc.’s retail group 1139 

compare to industry benchmarks? 1140 

A. The net income as a percent of revenue of less than 7% achieved by the retail group of 1141 

companies can be compared to the five-year average median net margin, through March 1142 

of 2009, of fire, marine and casualty insurance companies of 7.53% and of insurance 1143 

companies in general of 7.02%, as reported in the Ibotson Cost of Capital 2009 Yearbook 1144 

published by Morningstar, Inc.   1145 

Q. Please comment on Mr. Sackett’s assertion that “[i]f Nicor Gas offered this product 1146 

(GLCG) directly at cost, the price would be less for the whole year than what Nicor 1147 

Services charges one customer for one month of coverage”.  (Staff Ex. 2.0, 43:959-1148 

61). 1149 

A. First, the comment is without merit.  Nicor Gas has no intention of offering GLCG and it 1150 

is not obligated to do so.  It is essentially an insurance-type policy to homeowners on gas 1151 

piping within the home—piping that was not installed by Nicor Gas and that is not 1152 

available for its routine inspection and maintenance.  It is beyond the role of the utility to 1153 

assume responsibility for these customer-owned gas lines, as is made clear in the 1154 

Company’s tariff.  Nicor Gas would never attempt to burden ratepayers with the costs 1155 
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and risks of insuring the internal piping configuration of every residence in its service 1156 

territory.  Consequently, Nicor Gas disputes Mr. Sackett’s entire premise of “if Nicor Gas 1157 

offered this product....”  (Id.)  Second, as I have demonstrated, Mr. Sackett performed an 1158 

error-ridden and highly misleading analysis purportedly indicating GLCG was somehow 1159 

earning what he considers “excessive profits.”  The information provided during this case 1160 

by Nicor Gas, and the public information published in the Nicor Inc. Form 10-Ks, clearly 1161 

demonstrates that Mr. Sackett has turned a blind eye to the real data regarding the costs 1162 

of providing GLCG.  Thus, his “estimate” is seriously flawed, and should be rejected. 1163 

Q. Please comment on Mr. Sackett’s assertion that “other sellers have not entered the 1164 

market despite the significant markup on expected repair costs charged for GLCG.”  1165 

(Staff Ex. 2.0, 33:764). 1166 

A. First, the rebuttal testimony of Nicor Gas witness Dr. Ros demonstrates that there is 1167 

competition.  Second, Mr. Sackett’s opinion as to why more competitors have not entered 1168 

the market is pure speculation based on no evidence or factual support.  Third, earning an 1169 

alleged significant markup on a single aspect of a service such as repairs is misleading, 1170 

without considering the totality of the activities and costs associated with the service.  1171 

Finally, as demonstrated in this testimony, Mr. Sackett’s attempted financial analysis is 1172 

laden with errors and misleading.  1173 

Q. Have any other intervenors addressed the profitability of Nicor Services’ GLCG in 1174 

their direct testimony? 1175 

A. Yes.  Mr. Effron provided direct testimony on the subject. 1176 
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Q. What is Mr. Effron’s estimate of the pre-tax profitability of GLCG? 1177 

A. Based on information provided in his direct testimony (AG/CUB Ex. 1.0) and subsequent 1178 

responses to Nicor Gas data requests, Mr. Effron estimated the pre-tax profit of GLCG to 1179 

be $24,502,000 and $23,352,000 in 2009 and 2008, respectively.  Id. at 7. 1180 

Q. Has Mr. Effron accurately portrayed the profitability of Nicor Services and/or 1181 

GLCG? 1182 

A. No.  In fact, his testimony closely mirrors the erroneous testimony of Mr. Sackett.  1183 

Q. Did Mr. Effron review the information regarding Nicor Services’ costs as provided 1184 

during this case? 1185 

A. Apparently not.  Contrary to Mr. Effron’s statement  that “Nicor Gas declined to provide 1186 

information regarding the amount of other expenses”  (AG/CUB Ex 1.0, 7:9-10).  Nicor 1187 

Gas provided information regarding the types of work performed by Nicor Services to 1188 

support GLCG, the headcount of Nicor Services, the total payroll costs and the total 1189 

assets employed, all of which Mr. Effron (and Mr. Sackett) chose to ignore.  Further, 1190 

Mr. Effron either chose to ignore or failed to consider the detailed financial data provided 1191 

in the 2009 Nicor Inc. Form 10-K. 1192 

Q. What conclusions does Mr. Effron make based on his erroneous financial analysis 1193 

regarding GLCG? 1194 

A. Mr. Effron concludes, based on his erroneous analysis, that the level of profitability of 1195 

GLCG results from the affiliate relationship between Nicor Services and Nicor Gas, 1196 

because the services provided by Nicor Gas to Nicor Services allow GLCG “a marketing 1197 

advantage that would be difficult, if not impossible, for any potential competitor to 1198 
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overcome.”  (AG/CUB Ex 1.0, 8:18-19).  However, as noted above, Nicor Inc.’s retail 1199 

group of companies in total earn substantially less than the profit Mr. Effron attributed to 1200 

GLCG alone.  No “evidence” apart from this erroneous analysis has been provided to 1201 

support the alleged marketing advantage, and these allegations should be dismissed. 1202 

Q. Is Mr. Sackett’s financial analysis of other warranty products provided by Nicor 1203 

Services accurate? 1204 

A. Once again, his analysis is both error-riddled and misleading.  First, the reference in his 1205 

testimony to after-tax revenues is incorrect (Staff Ex. 2.0, 57:1284, confidential version 1206 

of testimony), as is his meaningless assertion of a ***XXXXXXXXXXXXXXX*** 1207 

(Id.), while ignoring other costs.  Mr. Sackett chose to ignore the same facts as outlined 1208 

earlier, including those presented in the 2009 Nicor Inc. Form 10-K showing that Nicor 1209 

Inc.’s retail group of companies earned $12.96 million in total for 2009.  Given these 1210 

reported results, Nicor Services could not possibly have earned ***XXXXXX*** from 1211 

other warranty products (Id. at 57:1284-86) in addition to the alleged over $16 million 1212 

earned from GLCG.  (Id. at 45:993-94).  The numbers just do not add up. 1213 

Q. Mr. Sackett claims that “Nicor Gas provides services that allow Nicor Services to 1214 

charge for GLCG at much higher prices than Nicor Gas would be allowed to charge 1215 

for the same product.”  (Staff Ex. 2.0, 20:466-68).  Mr. Sackett further contends that 1216 

if Nicor Gas was to offer GLCG, the cost would equate to $0.35 per month, as 1217 

opposed to the monthly charge by Nicor Services of $4.95.  (Id. at 43:958-63).  Do 1218 

you agree with Mr. Sackett’s contention? 1219 

A. No.  First, GLCG is a not a Commission-regulated product, and to infer that it should be 1220 

subject to a “regulated” price is erroneous.  The Commission has not, and does not, set 1221 
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product pricing for non-regulated products and services.  GLCG is a warranty product 1222 

that applies to customer owned piping.  Nicor Gas is responsible for gas piping up to the 1223 

outlet of the meter.  One of the principal reasons for this product to be appropriately sold 1224 

by an affiliated company and not the utility is that it does not apply to utility-owned 1225 

facilities.  For Nicor Gas to offer GLCG, the utility would need to assume the risk 1226 

associated with offering what is tantamount to an insurance-type product on customer 1227 

owned facilities.  This is not a risk that Nicor Gas is required to assume, nor one that 1228 

ratepayers should be liable for.  The Company does not believe that it would be prudent 1229 

for Nicor Gas, and by extension its ratepayers, to assume this insurance-type risk.  It 1230 

should be noted that nowhere in his testimony—or that of other intervenors to this case—1231 

is that risk even addressed. 1232 

  Mr. Sackett has suggested that if Nicor Gas was to provide GLCG directly at its 1233 

cost, the price would be $4.00 annually. (Staff Ex. 2.0, 43:958-59).  That claim is false.  1234 

Unfortunately, Mr. Sackett has based his estimate on a grossly understated cost of 1235 

providing GLCG of $1.8 million.  In effect, Mr. Sackett’s proposal would force Nicor 1236 

Gas to sell the product at a loss, something that the Company would not voluntarily do 1237 

and would not be a welcome cost addition for ratepayers.  Mr. Sackett has chosen to 1238 

ignore substantial information as described earlier in my testimony.  His estimate of 1239 

Nicor Gas’ cost to provide GLCG is not only irrelevant, but it is wrong. 1240 

Q. How do you respond to Mr. Sackett’s contention that the Commission can and 1241 

should consider the profitability of GLCG in making a determination about 1242 

whether to allow Nicor Gas to continue to provide services to Nicor Services that 1243 

support the product? 1244 
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A. As indicated earlier in my testimony, I believe that the Commission should be very wary 1245 

about using its regulatory authority under Section 7-101 of the PUA to interfere with 1246 

product offerings that are not subject to its jurisdiction.  Further, when the Commission 1247 

initiated this proceeding it did not, nor could it, order as assessment of the commercial 1248 

merits or profitability of GLCG.  1249 

  Despite this, Nicor Gas has offered extensive evidence to provide the Commission 1250 

comfort that it is not in the public interest to preclude Nicor Gas from continuing to 1251 

provide services to Nicor Services that support GLCG. 1252 

  Regarding GLCG, Nicor Gas has shown that Mr. Sackett’s evaluation of the 1253 

profitability of GLCG is faulty and greatly overstated.  However, beyond this, Nicor Gas 1254 

has presented extensive evidence concerning the merits of GLCG.  Nicor Gas has shown 1255 

that the product is well accepted in the marketplace; it has been offered for over ten 1256 

years, has a growing customer base of approximately 440,000 and has an extremely low 1257 

complaint rate.  Nicor Gas has provided a competitive assessment of GLCG through the 1258 

testimony of Dr. Ros.  Among other things, he testifies that GLCG operates in a 1259 

competitive environment and that the marketplace confirms the economic value of GLCG 1260 

to consumers and constrains the price at which it can be offered.  Dr. Ros concludes that 1261 

the services provided by Nicor Gas to support GLCG are in the public interest and do not 1262 

provide Nicor Services with an unfair, anticompetitive advantage.  Through the testimony 1263 

of Mr. Erickson, Nicor Gas has demonstrated the serious dangers posed by gas leaks 1264 

within a home due to faulty brass connectors and damage to internal gas piping.  1265 

Mr. Erickson concludes that GLCG provides a valuable public safety service for gas 1266 

consumers.  Nicor Gas also has shown that GLCG is subject to extensive regulatory 1267 
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oversight by the Illinois Department of Insurance.  That regulatory oversight focuses on 1268 

consumer protection considerations such as disclosure of contract terms and cancellation 1269 

rights but allows the marketplace to dictate product pricing. 1270 

  Regarding the current Agreement, Nicor Gas has shown that the methodology for 1271 

pricing services does not result in subsidization of affiliates and provides cost benefits to 1272 

ratepayers.  Nicor Gas has shown that Nicor Services was offering GLCG when the 1273 

Commission approved the current Agreement in 2001.  Nicor Gas also has noted that the 1274 

terms of the current Agreement, including the scope of services authorized, are very 1275 

similar to those contained in operating agreements approved by the Commission for 1276 

similarly structured gas and electric utilities.  As such, the Commission has previously 1277 

determined that the terms of the existing Agreement, including the services provided by 1278 

Nicor Gas to support GLCG, are in the public interest. 1279 

  Mr. Sackett points to an Order in which the Commission did not approve an 1280 

affiliate agreement between a water utility and one of its affiliates that offered a water 1281 

line protection service.  Of course, that Order is not relevant to this proceeding as it did 1282 

not involve Nicor Gas, its Agreement or GLCG.  Significantly, that facts and 1283 

circumstances in that case were very different in key respects from those presented in this 1284 

proceeding.  Here, unlike in the water utility case, the Commission is considering an 1285 

Agreement that it has previously determined to be in the public interest and that is similar 1286 

to operating agreements that the Commission has approved for other utilities.  Here, in 1287 

contrast to the water company case, the evidence shows an affiliate’s product offering 1288 

that has a long and proven track record in the marketplace and that has a large and 1289 

satisfied customer base.  Here, in contrast to the water company case, Nicor Gas has 1290 
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provided strong economic support that the pricing and marketing of its affiliate’s product 1291 

offering are completely appropriate.  And here, in contrast to the water company case, 1292 

Nicor Gas has shown that its affiliate’s product offering serves an important public safety 1293 

need.   1294 

Q. Please describe more specifically Mr. Sackett’s contention that GLCG is marketed 1295 

in an inappropriate way. 1296 

A. Mr. Sackett bases this contention on two points.  First, he contends that Nicor Gas call 1297 

center personnel are provided financial incentives to sell GLCG and that those incentives 1298 

encourage them to pressure or mislead customers.  Second, he contends that the 1299 

telemarketing scripts that are used to solicit sales of GLCG are misleading. 1300 

Q. Does Nicor Services provide financial incentives to Nicor Gas call center employees 1301 

to sell GLCG? 1302 

A. Yes.  When a call is received in the Nicor Gas call center, after the utility business (leak 1303 

report, billing issue, etc.) is concluded, the call center representative may ask eligible 1304 

customers if they would like to hear about the products offered by Nicor Services.  If the 1305 

customer agrees, the call center representative’s time is billed to Nicor Services for the 1306 

remaining duration of the call.  If the customer decides to enroll in a Nicor Services 1307 

program, the Nicor Gas call center representative receives a financial incentive, the cost 1308 

of which is also allocated to and paid for by Nicor Services.  The incentive plan was 1309 

included with Mr. Sackett’s testimony as Staff Ex. 2.0, Attachment H. 1310 
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Q. Do agree with Mr. Sackett’s assertion that these incentives, and the high enrollment 1311 

rate seem to indicate that Nicor Gas employees put undue pressure on customers to 1312 

subscribe to GLCG?  (Staff Ex. 2.0, 24:550-53). 1313 

A. No.  Nicor Gas actively monitors the activities of its call center representatives and 1314 

simply does not tolerate high pressure sales techniques.  Mr. Sackett provides no 1315 

evidence that Nicor Gas call center representatives engage in abusive sales practices, and 1316 

his wholly unsubstantiated claim on this point must, therefore, be disregarded.  1317 

  Moreover, if Nicor Gas customers did feel they were pressured, many avenues are 1318 

available to them for recourse.  For example, they have the right to cancel their 1319 

agreement for GLCG or other affiliate products that they have purchased.  Or they may 1320 

submit a complaint to the Commission, the AG, CUB or the Illinois Department of 1321 

Insurance.  Furthermore, as I have previously noted, the customer count for GLCG has 1322 

risen over the years, but the complaints related to GLCG have been very low.  1323 

Q.  Please provide some detail about the processes and procedures in place at Nicor Gas 1324 

to ensure quality control of the customer solicitation process at its call center. 1325 

A. Those processes and procedures include: 1326 

 Evaluating a minimum of one recorded call per call center representative each month 1327 

and addressing any performance issues.  The evaluation is conducted by the 1328 

supervisors and managers. 1329 

 Ensuring through the call evaluation process that a call center representative utilizes 1330 

the appropriate transition, presentation and confirmation scripting.   1331 
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 Ensuring that each call center representative understands and uses a manual that 1332 

clearly defines the criteria used for the evaluation of calls. 1333 

 Conducting annual instruction on appropriate solicitation methods. 1334 

 Reviewing and approving scripts and script changes prior to use.  This review and 1335 

approval process is conducted by supervisors and managers. 1336 

Q. What processes and procedures does Nicor Gas monitor to ensure quality control of 1337 

the customer solicitation process at the IBT Call Center? 1338 

A. In working with IBT, Nicor Gas has established processes and procedures to monitor the 1339 

Nicor Gas customer calls, including the sales solicitation process, at the IBT call center.  1340 

These include: 1341 

 Recording 100% of the calls taken on behalf of Nicor Gas at IBT. 1342 

 Verification by a Nicor Gas supervisor that four quality monitoring sessions are 1343 

conducted monthly for each of the IBT call center representatives. 1344 

 Ensuring that all other account interactions and utility business is completed prior to 1345 

any sales solicitations.  This step is completed on a weekly basis by a Nicor Gas 1346 

supervisor through observation of live calls and review of recorded calls.  The Nicor 1347 

Gas supervisor ensures processes and quality is consistent with Nicor Gas’ quality 1348 

standards and that the appropriate transition, presentation and confirmation scripting 1349 

is utilized.  The Nicor Gas supervisor also verifies that all interactions with customers 1350 

are conducted in a professional manner.  Any questionable behavior found is 1351 

addressed and the appropriate action is taken. 1352 

 Meeting between IBT’s Quality Staff and the Nicor Gas supervisor to ensure IBT is 1353 

incorporating Nicor Gas quality standards into daily practices.   1354 
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 Reviewing and approving scripts and script changes prior to use by Nicor Gas 1355 

supervisors and managers. 1356 

Q. How does the quality performance of the IBT call center compare to industry 1357 

standards? 1358 

A. IBT has just been recognized for excellence in customer satisfaction for a fourth 1359 

consecutive year under the JD Power and Associates Certified Call Center Program.  To 1360 

become certified, IBT passed a detailed audit of its recruiting, training, employee 1361 

incentives, quality assurance capabilities and management roles and responsibilities.  It 1362 

also was required to perform within the top 20% of customer service scores, which are 1363 

based on benchmarks established by JD Power and Associates’ cross-industry customer 1364 

satisfaction research.  The evaluation criteria include courtesy, knowledge, concern for 1365 

the customer, usefulness of the information provided, convenience of operating hours, 1366 

ease of reaching a representative, and timely resolution. 1367 

Q. As an aside, Mr. Crist claims that Nicor Gas is only reimbursed by Nicor Services 1368 

for a call center representative’s time if the solicitation is successful.  (DRI Ex. 1.0, 1369 

9:181-88).  Is this assertion correct? 1370 

A. No.  As I explained above, Nicor Gas is fully reimbursed by Nicor Services for the call 1371 

center representative’s time from the point the call transitions from utility business to the 1372 

solicitation portion.  Ratepayers are not burdened with the cost of the call center 1373 

representative’s time spent on a solicitation, whether or not it is successful.  Mr. Crist is 1374 

wrong. 1375 
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Q. Please remark on the various comments made by Mr. Sackett in his direct testimony 1376 

concerning the accuracy of scripts used by call center employees to solicit sales of 1377 

GLCG. 1378 

A. The Company’s scripts are neither inaccurate nor misleading.  Nicor Gas always seeks to 1379 

ensure script clarity and accuracy.  The steps taken include reviews of proposed script 1380 

changes by multiple personnel, a review of customer complaints and a willingness to 1381 

make script changes if certain wording might not be completely clear.  As noted by 1382 

Mr. Sackett, Nicor Gas did make a change to one of its scripts after he expressed concern 1383 

regarding a possible lack of clarity in notifying potential customers of GLCG that they 1384 

are purchasing a product from an affiliate.  (Staff Ex. 2.0, 27:642-28:650). 1385 

Q. How do you respond to Mr. Sackett’s allegation that call center scripts effectively 1386 

pressure customers with threatening and manipulative claims after they indicated 1387 

that they do not want to buy GLCG?  (Staff Ex. 2.0, 22:506-23:532). 1388 

A. Mr. Sackett simply characterizes as “threatening and manipulative” the presentation of 1389 

accurate facts.  The bolded parts of the script as highlighted in his testimony are correct 1390 

statements of fact.  (Staff Ex. 2.0; 23:515-32).  The utility is not responsible to make 1391 

repairs to customer facilities.  Leaks that are the responsibility of the customer may result 1392 

in temporary disconnection.  The script does not guarantee no cut-off, stating that 1393 

typically, within one hour, a certified Nicor technician will come out and make repairs up 1394 

to $600.00 per incident.  These facts are all clearly stated in the script Mr. Sackett 1395 

references.  Nor does the script state or imply that Nicor Gas will only make repairs for 1396 

customers who have purchased GLCG.  I also would note that Mr. Sackett has offered no 1397 

evidence that he is qualified by reason of education, training or experience to opine on 1398 
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matters of consumer understanding or behavior.  His opinions as to whether something is 1399 

“threatening” or “manipulative” are, thus, entitled to no credence. 1400 

Q. How do you respond to Mr. Sackett’s allegation that Nicor Gas will even pressure 1401 

renters, who are not responsible for the repairs, just in case their landlord is not 1402 

responsive with repairs?  (Staff Ex. 2.0, 23:535-37). 1403 

A. Staff mischaracterizes the solicitation of renters.  First, Nicor Gas would not tolerate 1404 

customer service representatives pressuring callers and no witness provides any evidence 1405 

of such alleged “pressure”.  Second, depending on the terms of a lease, renters may in 1406 

fact be responsible for their house or apartment’s gas piping and appliance connectors.  1407 

Third, as pointed out in the testimony of Mr. Erickson, gas leaks are a safety concern for 1408 

the renter and, even if the landlord has the legal responsibility for the premises, it is still 1409 

the renter’s personal safety that is at issue.  It is of little comfort to a renter after a fire or 1410 

explosion at a leased premises (which sadly has occurred) that it was the landlord who 1411 

has the duty to protect against that event. 1412 

Q. How do you respond to Mr. Sackett’s allegation that the disclaimer that the product 1413 

is provided by an affiliate is only provided after the customer has decided to 1414 

subscribe?  1415 

A. Mr. Sackett’s own testimony confirms that at the very outset of the presentation the 1416 

customer is advised that the representative is about to give information “for other 1417 

products and services offered by our affiliate company, Nicor Services.” (Staff Ex. 2.0, 1418 

Att. G, p. 1).  Mr. Sackett omits the fact that the disclaimer has always been read to the 1419 

prospective customer before he/she commits to the service, and that customers may 1420 

cancel the service without penalty at any time provided they have not made a claim.  1421 
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Finally, Mr. Sackett makes a passing reference to the “intent” of Part 550 of the 1422 

Commission’s regulations.  (Id. at 26:623-24).  To my knowledge, there is nothing in Part 1423 

550 that requires disclaimers of any sort with respect to sales of GLCG. 1424 

Q. How do you respond to Mr. Sackett’s allegation that the repair services currently 1425 

available from Nicor Gas are misleading?  (Staff Ex. 2.0, 28:658-30:706). 1426 

A. Mr. Sackett states that he can infer that Nicor Services claims GLCG will provide, among 1427 

other benefits: No Shut-off; Nicor Tech repairs; Round-the-clock response; and Repairs 1428 

for all repairs that are not Nicor Gas responsibility.  (Id.)  When asked in a data request to 1429 

provide support for his assertions he reverts to the script section quoted in his direct 1430 

testimony.  (Id. at 23:515-32).  Of course, the script speaks for itself; it does not provide 1431 

for No Shut-off, nor does the script assure round-the-clock response.  Finally, the GLCG 1432 

repair service does not cover all repairs, as Mr. Sackett himself notes elsewhere in his 1433 

testimony.  (Staff Ex. 2.0, 16:371-17:391). 1434 

Q. Has Mr. Sackett provided any evidence to support his allegation that “hundreds of 1435 

thousands of Nicor Gas customers have been misled to believe that this service is a 1436 

good choice for them”?  (Staff Ex. 2.0, 16:480-17:482). 1437 

A. No. 1438 

Q. If the above allegations regarding GLCG were true, what would be the logical 1439 

reaction by customers? 1440 

A. I would expect to see a significant number of complaints and a decline in customer 1441 

numbers for GLCG.  As I have previously discussed the number of complaints received 1442 

has been remarkably low and customer numbers have grown. 1443 
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2. Staff Recommendation: Require Nicor Gas to Provide Factual 1444 
Information Regarding its Currently Available Repair Services (Staff 1445 
witness Sackett Recommendation #3); and AG/CUB 1446 
Recommendation: If Nicor Gas Continues to Provide Solicitation, 1447 
GLCG should be treated as utility service, or GLCG margin should 1448 
be credited to revenue requirement, or Nicor Services should pay a 1449 
royalty. 1450 

Q. Do you agree with Mr. Sackett’s proposal, that in the event the Commission decides 1451 

to allow Nicor Gas to continue to provide inspections and repairs in support of 1452 

Nicor Services GLCG and other warranty products, the services provided should 1453 

only be allowed if Nicor Gas distributes a fact sheet, approved by Staff, informing 1454 

all customers of various items?  (Staff Ex 2.0, 53:1179-98). 1455 

A. No.  As an initial point of clarification, Mr. Sackett’s reference to inspections and repairs 1456 

in support of “other warranty products” is wrong.  Nicor Gas has never provided 1457 

inspections and repair support to Nicor Services for any warranty product other than 1458 

GLCG.  With regard to the proposed “fact sheet”, I find it objectionable for a number of 1459 

reasons.  First, it is very confusing.  The listed items jumble Company information with 1460 

GLCG information.  In my view, information concerning the frequency of repairs, 1461 

average cost and cost per year is inappropriate, as risk of loss is not a matter of averages.  1462 

For each customer, it depends upon various factors specific to that customer, such as the 1463 

age and maintenance of the building and the equipment located in the building, among 1464 

other factors.  Second, I am not aware of any law or code provision that grants “approval” 1465 

authority to Staff, so I fail to see how this provision could be enacted.  Third, it appears 1466 

that Mr. Sackett is suggesting this “fact sheet” be distributed to all customers in 1467 

conjunction with required safety information advising customers to call Nicor Gas when 1468 

they smell gas or a leak occurs.  If Mr. Sackett’s proposal were to be implemented, I have 1469 
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grave concerns that customers may be confused by the mix of gas leak reporting and 1470 

repair information provided.  Consequently, the customer may hesitate to contact the 1471 

Company to report a gas leak for fear they will be charged for the gas leak inspection, 1472 

which could contribute to a very dangerous situation.  The last thing the Company, and I 1473 

am sure Staff, wants to occur is to discourage customers from reporting potentially 1474 

dangerous leaks.  Finally, the Department of Insurance, not the Commission, is the 1475 

agency charged by the legislature with regulating disclosures regarding GLCG, and the 1476 

Commission should defer here to the Department’s authority. 1477 

Q. Please respond to the recommendation by Mr. Effron that, if Nicor Gas continues to 1478 

provide solicitation services to Nicor Services, either GLCG be treated as a utility 1479 

service, Nicor Services’ margin be credited to Nicor Gas’ revenue requirement or 1480 

Nicor Services be required to pay a royalty to Nicor Gas.  (AG/CUB Ex. 1.0, 16:22-1481 

18:2). 1482 

A. As Dr. Ros discusses in his testimony, this recommendation is inappropriate because 1483 

(i) the price Nicor Gas obtains for the support services it provides for GLCG has no 1484 

relevance to the profits that Nicor Services may or may not make, and (ii) it amounts to 1485 

an indirect regulation of the profits of GLCG that would distort market outcomes.  The 1486 

proper inquiry for the Commission is whether Nicor Gas is providing services to support 1487 

GLCG at prices that amount to a ratepayer subsidy of Nicor Services.  If not, there is no 1488 

regulatory or economic justification for requiring that the service be priced differently.  1489 

And here, because Nicor Gas charges its fully distributed cost for solicitation services, 1490 

there is no ratepayer subsidy. 1491 
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3. Staff Recommendation: Change Nicor Gas’ Operating Agreement to 1492 
Require that any Nicor Gas service, excluding “corporate support”, 1493 
that supports any affiliate product that is offered to Nicor Gas 1494 
customers be provided to non-affiliates on a non-discriminatory basis 1495 
(Staff witness Sackett Recommendation #5) 1496 

Q. If Nicor Gas continues to provide support services to Nicor Services, what does 1497 

Mr. Sackett recommend? 1498 

A. If the Commission rejects Mr. Sackett’s recommendations to preclude customer 1499 

solicitations and so-called non-specified services, he recommends that Nicor Gas should 1500 

be required to provide those same support services, excluding corporate support as 1501 

defined in Part 550, to non-affiliates. 1502 

Q. Is Mr. Sackett’s recommendation justified? 1503 

A. No.  What Mr. Sackett seeks is mandated sharing by Nicor Gas of non-essential inputs in 1504 

unregulated markets.  Dr. Ros explains that this is bad economic policy because it would 1505 

distort the competitive process and lessen economic efficiency by reducing incentives to 1506 

innovate and by encouraging higher-cost firms to enter the marketplace.  1507 

  Part 550 of the Commission’s Rule already has set an appropriate regulatory 1508 

framework.  Gas utilities are permitted to provide services to affiliates that it does not 1509 

offer to the affiliate’s competitors with certain limited exceptions that are consistent with 1510 

Dr. Ros’ economic analysis.  For instance, gas utilities are not permitted to favor 1511 

affiliates over non-affiliates in the provision of tariffed services because these are 1512 

essential services for which the utility is the sole provider.  And, in certain respects, a gas 1513 

utility is not permitted to favor affiliates who compete with alternative gas suppliers 1514 

because of the specific legislative mandate reflected in the Alternative Gas Supplier Law 1515 

to provide consumers with a choice of gas suppliers other than the utility.  The limited 1516 



PUBLIC 

Docket No. 09-0301 68 Nicor Gas Ex. 2.0 

exceptions recognized in Part 550 are not applicable to the support services addressed by 1517 

Mr. Sackett. 1518 

  Economic policy considerations aside, Mr. Sackett’s recommendation is rife with 1519 

practical implementation problems.  What specific services would Nicor Gas be required 1520 

to provide for non-affiliates?  How would those services be priced?  Who bears 1521 

incremental costs incurred by Nicor Gas to provide services to non-affiliates?  How are 1522 

issues about comparability and quality of service to be resolved? 1523 

  Mr. Sackett’s proposal is wrong from an economic policy perspective and it is 1524 

unworkable from practical perspective.  It should be rejected. 1525 

4. Staff Recommendation: Change Nicor Gas Operating Agreement to 1526 
preclude operational services other than those specifically authorized 1527 
(Staff witness Sackett Recommendation #4) 1528 

Q. What does Mr. Sackett recommend regarding the term “other operational services” 1529 

as used in Section 2.2 of the Agreement? 1530 

A. Mr. Sackett proposes eliminating the terminology “other operating services” from the 1531 

Agreement.  (Staff Ex. 2.0, 53:1199-55:1230).  If Mr. Sackett’s recommendation were 1532 

adopted, services that currently are provided under the Agreement under the category 1533 

“other operating services” would no longer be allowed without obtaining separate 1534 

Commission approval on a case by case basis.  1535 

Q. Does Nicor Gas agree with this recommendation? 1536 

A. No.  The apparent purpose of this recommendation is to ensure that Nicor Gas is not able 1537 

to provide any services to Nicor Services in connection with GLCG and, as a result, to 1538 

disable the GLCG program without consideration of the benefits the program provides 1539 
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and the expectations of current GLCG customers.  Mr. Sackett concedes as much, stating 1540 

that pursuant to this recommendation “whether the GLCG product would remain viable is 1541 

open to question.”  (Staff Ex. 2.0, 54:1216).  For the reasons that I have discussed 1542 

throughout my testimony and that are also addressed in the testimony of Dr. Ros and 1543 

Mr. Erickson, it is not in the public interest for the Commission to preclude services from 1544 

Nicor Gas that support GLCG.   1545 

  Another important point also needs to be made here.  This recommendation 1546 

reaches beyond just the services supporting GLCG.  Like other overly-broad Staff 1547 

recommendations discussed earlier in my testimony, this is intended to substantially limit 1548 

the coverage of the current Agreement and, if adopted, will create needless uncertainty 1549 

about whether existing transactions remain authorized. 1550 

Q. Please provide an example. 1551 

A. Nicor Enerchange, LLC (“Nicor Enerchange”) manages the operations of the Nicor Gas 1552 

HUB.  The HUB is a term that describes certain transportation and storage services that 1553 

Nicor Gas offers under its Commission-approved Rate 21 and under an interstate tariff 1554 

approved by the Federal Energy Regulatory Commission.  The HUB services have been 1555 

offered by Nicor Gas for many years.  The revenues generated are credited entirely to the 1556 

gas costs of Nicor Gas customers, resulting in millions of dollars of savings for them each 1557 

year.  Nicor Enerchange personnel, who are experienced in operating transportation and 1558 

storage assets, manage the HUB business for Nicor Gas under the Agreement at a charge 1559 

equal to fully-distributed cost.  Neither Staff nor any intervenor raised questions in their 1560 

testimony about the benefit of the services provided by Nicor Enerchange to manage the 1561 

HUB. Yet, if Mr. Sackett’s recommendations are adopted, it becomes uncertain whether 1562 
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these services would continue to be authorized.  Would those services be properly 1563 

characterized as entirely administrative and management services, which would still be 1564 

allowed under the Agreement, or would they qualify as other operating services, which 1565 

would no longer be allowed?  The point is that Mr. Sackett’s recommendation creates 1566 

unnecessary confusion about existing services that are not in contention and should be 1567 

rejected on this basis if no other. 1568 

Q. Would Mr. Sackett’s recommendation be consistent with the operating and service 1569 

agreements of other Illinois utilities? 1570 

A. No.  As I have already discussed in my testimony, the term “other operational services” is 1571 

wholly consistent with agreements approved by this Commission for other utilities.  To 1572 

eliminate this provision from Nicor Gas’ Agreement would be unprecedented and would 1573 

impose restrictions on affiliated transaction by the Company that are not imposed on 1574 

other gas and electric utilities in Illinois. 1575 

5. Staff Recommendation: Change Nicor Gas Operating Agreement to 1576 
Preclude Website Hosting of Nicor Gas by Affiliates (Staff witness 1577 
Sackett Recommendation #6) 1578 

Q. Are Mr. Sackett’s concerns that customers are misled by the information as 1579 

presented on the Nicor Inc. web pages warranted?  (Staff Ex. 2.0, 65:1461-67:1515). 1580 

A. No.  Mr. Sackett expressed the view that consumers are likely to be misled as to the 1581 

services provided by Nicor Gas and the services provided by an affiliate.  However, the 1582 

“Start Gas Service” web page noted by Mr. Sackett clearly indicates that the GLCG 1583 

service is provided by Nicor Services, and that Nicor Services is “an affiliate of Nicor 1584 

Gas and is not regulated by the Illinois Commerce Commission.”  (See DRI Ex. 1.3).  1585 
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Q. Has Mr. Sackett provided any evidence to support his assertion that customers are 1586 

misled or confused by the website? 1587 

A. No.  First and most importantly, he concedes that the disclaimers comply with Illinois 1588 

law.  (Staff Ex. 2.0, 65:1447-49).  This should be the end of the issue.  Second, 1589 

Mr. Sackett has not provided any evidence to support his assertion.  It appears to be based 1590 

on speculation and subjective conclusions.  Finally, as I mentioned earlier in my 1591 

testimony, Mr. Sackett has not shown that he has any particular expertise or experience 1592 

that would allow him to provide a credible opinion on what is likely to “confuse” or 1593 

“mislead” customers. 1594 

Q. Is Nicor Inc.’s website, and Nicor Gas’ webpages, structured differently than those 1595 

of other utilities? 1596 

A. No.  The web site structure is similar to other Illinois utility holding companies and to the 1597 

website of the parent company of intervenor Dominion. 1598 

Q. Should Nicor Inc. be required to provide potential competitors access to its website 1599 

for solicitation as suggested by Mr. Sackett? 1600 

A. No.  Nicor Inc. is not a public utility, and it is my understanding that the operation of its 1601 

website is not subject to the Commission’s jurisdiction.  However, Nicor Gas does 1602 

provide a listing of the participating suppliers in the Customer Select program on its web 1603 

pages, and does so under the Participating Supplier web page.  1604 

6. Staff Recommendation: Require Nicor Gas to Charge any Affiliate 1605 
the Same Charge as Other Third Parties under the Third Party 1606 
Billing Service (Staff witness Sackett Recommendation #7) 1607 
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Q. What are Staff’s issues related to Nicor Gas’ Third Party Billing Service? 1608 

A. Mr. Sackett expounds on two issues related to the Third Party Billing Service (“TPBS”).  1609 

First, Mr. Sackett alleges that Nicor Gas’ offer to provide billing services to Progressive 1610 

Energy Group (“PEG”) was discriminatory.  (Staff Ex. 2.0, 69:1565-70:1585).  PEG had 1611 

requested billing services for what appeared to be a non-commodity product in 2008.  1612 

Second, Mr. Sackett alleges that the tariff language for the TPBS service is broad enough 1613 

to cover both commodity billing service and non-commodity billing service.  (Id. at 1614 

70:1587-73:1665). 1615 

Q. What is Staff’s recommendation related to TPBS? 1616 

A. Mr. Sackett recommends that Nicor Gas should be required to charge any affiliate the 1617 

same $0.25 per bill charge as suppliers under the Nicor Gas Customer Select program 1618 

pay under the TPBS.  (Staff Ex. 2.0, 73:1660-62). 1619 

Q. Do you agree with Staff’s recommendation to apply the same TPBS charge to all 1620 

billing services provided to affiliates, whether they are commodity based or non-1621 

commodity based billing services? 1622 

A. No.  Staff’s recommendation is wrong.  In the Company’s 2008 Rate Case, the 1623 

Commission essentially determined that the billing service provided by Nicor Gas to 1624 

Nicor Services was different from the TPBS.  Docket No. 08-0363, Order at 177-80. 1625 

[Insert the following footnote: What the Commission specifically decided was that the 1626 

billing service that Nicor Gas provided to Nicor Services was not the same as the billing 1627 

service it provided to another affiliate, Nicor Solutions. Nicor Solutions sells the “Fixed 1628 

Bill” product, which is a natural gas cost management service that may be considered to 1629 
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be a competitive alternative to the sale of natural gas by Customer Select suppliers. Nicor 1630 

Gas includes Fixed Bill charges on the utility bill. As addressed in the Company’s 1631 

testimony in the 2008 Rate Case, that billing service for Nicor Solutions is provided 1632 

under the Agreement and is essentially the same billing service as the TPBS. For this 1633 

reason, Nicor Gas charges Nicor Solutions the same rate for this billing service as the 1634 

TPBS rate.]  There, the Commission rejected a proposal by Staff to impose a credit to the 1635 

Company’s revenue requirement to reflect what Staff contended was an incorrect billing 1636 

service charge to Nicor Services.  Mr. Sackett’s recommendation here is nothing more 1637 

than a collateral attack on the Commission’s recent ruling.  1638 

Q. Mr. Sackett does refer to the Order in Docket No. 08-0363, but opines that the 1639 

Commission did not have all the facts available prior to making its decision.  Has 1640 

Mr. Sackett accurately presented the record in that case? 1641 

A. No.  The critical facts related to the billing services—the differences in nature of the 1642 

services, the difference in the charges for those services, and the difference in the pricing 1643 

for those services—were all entered in the record of the 2008 Rate Case.  The essential 1644 

facts were included in the evidentiary record and were used by the Commission in 1645 

reaching its conclusion.  1646 

  Mr. Sackett contends that the fact unknown to the Commission at the time of that 1647 

rate case was that PEG had made a request that Nicor Gas include charges on its bill for 1648 

non-commodity services that might be offered by PEG and that Nicor Gas had proposed a 1649 

$0.25 charge per bill.  (Staff Ex. 2.0, 71:1604-73:1665).  His point is a red herring 1650 

because the fact had no relevance to the Commission’s decision.  It simply has no bearing 1651 

on the documented difference between the billing services provided to Nicor Services and 1652 
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the TPBS billing service.  Moreover, Nicor Gas withdrew its proposal to PEG and has 1653 

never in the past provided, and does not now provide, billing services to non-affiliates for 1654 

non-commodity services.  1655 

Q. Please review how the TPBS differs from the billing service provided to Nicor 1656 

Services. 1657 

A. The TPBS is included in the Company’s Terms and Conditions (Sheet 52.5) and was 1658 

specifically approved and implemented pursuant to the Commission’s Order in Docket 1659 

Nos. 00-0620 and 00-0621 (consolidated).  The TPBS is mandated under the Alternative 1660 

Gas Supplier Law (specifically, 220 ILCS 5/19-135) to provide suppliers that participate 1661 

in the Company’s Customer Select program an option to include their gas supply charges 1662 

on the utility’s bill.  In order to meet the needs of this program, TPBS was designed to 1663 

accommodate multiple users.  The TPBS has been consistently used only to bill 1664 

commodity-based services on behalf of alternative gas suppliers.  Additionally, these 1665 

commodity-based charges are eligible for Low Income Home Energy Assistance Program 1666 

(“LIHEAP”) crediting, whereas non-commodity products and services are not.  The 1667 

Commission-approved TPBS tariff charge of $0.25 per bill provides for up to six lines of 1668 

text on the Nicor Gas bill for use by an alternative gas supplier.  The cost of the initial 1669 

programming, and ongoing maintenance and upgrade costs for TPBS are borne by Nicor 1670 

Gas.  Revenues generated from the TPBS are used to meet Nicor Gas’ revenue 1671 

requirements and, thus, reduce other base rates.  1672 

  By contrast, the billing service provided by Nicor Gas to Nicor Services permits 1673 

the inclusion of Nicor Services warranty and other non-commodity products and services 1674 

on the Nicor Gas bill and is wholly distinct from the TPBS.  These charges are not 1675 
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eligible for LIHEAP credit and the billing program for Nicor Services was specially 1676 

designed to assure that LIHEAP credits are not applied the charges for Nicor Services 1677 

products.  Nicor Services also paid for the initial billing system development costs to set 1678 

up the program, and continues to pay all maintenance and upgrade fees.  This billing 1679 

program was not designed for use by multiple users, and consequently is not readily 1680 

expandable to accommodate use by additional parties.  The charge for this non-1681 

commodity billing service is applied on the basis of each individual item included on the 1682 

bill each month.  For example, if a Nicor Services customer purchases one product, Nicor 1683 

Services is only charged for that one item; if a Nicor Services customer purchases two 1684 

products, such as GLCG and HVAC service, Nicor Services is charged twice—one for 1685 

each item shown on the customer’s bill.  The current charge per item billed is $0.173, so 1686 

for each customer purchasing two products or services, Nicor Services is charged $0.173 1687 

twice, or $0.346, by Nicor Gas for the monthly billing service. 1688 

Q. Do you agree with Mr. Sackett’s allegation that Nicor Gas was discriminatory in 1689 

quoting a billing service to PEG?  (Staff Ex. 2.0, 69:1565). 1690 

A. No.  Nicor Gas only has an obligation to provide billing services to suppliers who 1691 

participate in its Customer Select program on the terms set forth in its TPBS tariff.  Nicor 1692 

Gas fully complies with this obligation.  Mr. Sackett does not assert otherwise. 1693 

  Nicor Gas does not have an obligation to offer billing services to anyone else. 1694 

And it has made the determination not to provide non-TPBS billing services to non-1695 

affiliates. Nicor Gas is not violating any statute, rule or regulation in making this 1696 

distinction.  It is allowed to provide billing services to affiliates as long as it does so in 1697 

accordance with Commission authorization.  The billing service provided to Nicor 1698 
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Services is allowed under the current Agreement and Nicor Gas charges Nicor Services 1699 

for that billing service at rates that are permitted under the Agreement.  1700 

  With respect to PEG, Nicor Gas ultimately determined not to provide it with a 1701 

billing service.  The back and forth between Nicor Gas and PEG that ultimately led to the 1702 

determination by Nicor Gas simply is not relevant.  Because Nicor Gas had no obligation 1703 

to provide PEG with a billing service, it obviously had no obligation to offer PEG a 1704 

billing service on any specific terms. 1705 

Q. Did the initial offer to PEG of $0.25 for billing and remittance processing constitute 1706 

a “prevailing price” as alleged by Mr. Sackett?  (Staff Ex 2.0, 71:1604-26). 1707 

A. Certainly not under the Agreement.  There, a prevailing price for a service provided by 1708 

Nicor Gas is either a tariff rate or another rate that has been specifically approved by the 1709 

Commission.  1710 

Q. Is Mr. Sackett’s opinion that Nicor Gas cannot provide billing services to its 1711 

affiliates that are not subject to tariff correct? 1712 

A. No.  Nicor Gas is permitted under the current Agreement to provide billing services to 1713 

affiliates.  1714 

Q. Do you agree with Mr. Sackett’s second allegation that TPBS is broad enough to 1715 

cover both commodity-based and non-commodity based billing services?  (Staff 1716 

Ex. 2.0, 73:1651-65). 1717 

A. No.  The TPBS tariff was approved in the Commission proceeding establishing the 1718 

current Nicor Gas Customer Select program and implements provisions of the Alternative 1719 

Gas Supplier Law that require utilities to offer suppliers in the Customer Select program 1720 
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with an option to include their commodity-related charges on the utility’s bill.  That tariff 1721 

is not available for anything other than the commodity-related charges of suppliers under 1722 

the Customer Select program.  1723 

Q. In his direct testimony, Mr. Sackett contends that because the Commission has 1724 

approved “additional services with respect to billing”, then there ought to be a 1725 

prevailing price for the service provided by Nicor Gas to Nicor Services.  (Staff 1726 

Ex. 2.0, 72:1638-42).  Is he correct? 1727 

A. No.  The reference to “additional services with respect to billing” is contained in the 1728 

section of the tariff related to Customer Select, and clearly refers to the TPBS.  It has no 1729 

relevance to the service provided to Nicor Services.  1730 

VIII. RESPONSE TO DOMINION WITNESS CRIST 1731 

A. Dominion Recommendation: Require Nicor Gas to post links to non-affiliates 1732 
on its website  1733 

Q. Do you agree with Mr. Crist’s proposal that Nicor Gas should post links to non-1734 

affiliated marketers that will enable customers to conveniently go to each 1735 

marketer’s website?  (DRI Ex. 1.0, 10:225-26). 1736 

A. No.  First and most importantly, I note that this recommendation has nothing to do with 1737 

re-approval of the Agreement.  Second, the referenced link to www.nicorgas.com in 1738 

Mr. Crist’s testimony is to the Residential page of the Nicor Inc. website www.nicor.com.  1739 

(DRI Ex. 1.0, 7:153).  As discussed in my direct testimony, the website, including 1740 

associated domain names, is the property of Nicor Inc. and serves many purposes, 1741 

including provision of services to Nicor Gas customers, information to investors, 1742 

information to news media and the needs of other Nicor Inc. affiliates.  (Nicor Gas 1743 
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Ex. 1.0, 10:208-15).  As the site is the property of Nicor Inc., it is under no obligation to 1744 

provide links to any non-affiliated company. 1745 

Q. Is there a website that does provide links to non-affiliated marketers that will enable 1746 

customers to conveniently go to the marketer’s website? 1747 

A. Yes.  The Nicor Inc. website provides a listing of the participating suppliers on the 1748 

Customer Select program.  Access is through the www.nicor.com website or directly 1749 

through the www.nicorgas.com portal.  Details for each supplier, including Dominion, 1750 

may include phone, fax and e-mail contact information, hours of business and a summary 1751 

of its business. 1752 

B. Dominion Recommendation: Reduce billing charge for Customer Select 1753 

Q. Mr. Crist proposes that the current charge for billing services provided by Nicor 1754 

Gas to Nicor Services replace the tariff rate used for billing services provided by 1755 

Nicor Gas to Customer Select suppliers.  (DRI Ex. 1.0, 6:117-21).  What is the basis 1756 

for his proposal? 1757 

A. Before discussing the merits of Mr. Crist’s proposal, I again note that it has nothing to do 1758 

with the issue before the Commission in this proceeding.  Here we are considering the re-1759 

approval of the Agreement.  Mr. Crist is seeking something entirely different—a change 1760 

to a Commission-approved tariff rate that applies to the Customer Select program.  1761 

  Regarding the merits of Mr. Crist’s proposal, it is based on a series of incorrect 1762 

assumptions.  First, Mr. Crist incorrectly asserts that the charge Nicor Gas charges its 1763 

affiliates is $0.173 per bill.  (DRI Ex. 1.0, 6:118-19).  As I have already pointed out, that 1764 

charge is $0.173 per item.  Moreover, the Commission already has recognized several 1765 
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significant distinctions between the billing services provided to gas suppliers that 1766 

participate in the Customer Select program, on the one hand, and the billing service 1767 

provided to Nicor Services, on the other.  Nothing justifies similar charges for those very 1768 

different services.  1769 

C. Dominion Recommendations: Access to system supply / purchase of 1770 
receivables 1771 

Q. In his direct testimony, Mr. Crist proposes that an affiliate product, provided by 1772 

Nicor Solutions, and known as Fixed Bill, has capabilities provided by Nicor Gas 1773 

that should be available to non-affiliated gas marketers.  (DRI Ex. 1.0, 6:122-30).  1774 

Please describe the capabilities he refers to. 1775 

A. Again, let me begin by pointing out that Mr. Crist’s proposals have nothing to do with re-1776 

approval of the Agreement. 1777 

  As to his recommendations, Mr. Crist describes two capabilities.  The first 1778 

capability is that Nicor Gas would bill a customer on behalf of a gas marketer, and the 1779 

second capability would be to provide “the gas to the customer from the Nicor’s system 1780 

supply.”  (DRI Ex 1.0, 6:128-30). 1781 

Q. Please comment on the first capability. 1782 

A. Nicor Gas currently bills customers on behalf of Dominion under the Customer Select 1783 

program, so it is unclear what additional service he is seeking. 1784 

Q. Please comment on the second capability he is seeking, to provide “the gas to the 1785 

customer from Nicor’s system supply, just as it is done for its affiliate”.  (DRI 1786 

Ex. 1.0, 6:129-30). 1787 
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A. Mr. Crist is wrong.  The Fixed Bill product offered by Nicor Solutions is a price-related 1788 

product only, not a commodity product, and thus customers on the program continue to 1789 

receive their gas from Nicor Gas (not Nicor Solutions).  Nicor Solutions never has had, 1790 

and does not have access to, Nicor Gas system gas.  In a data request response, Mr. Crist 1791 

admits that he is unable to provide any evidence to support his assertion.  (See Nicor Gas 1792 

Ex. 2.14 attached hereto). 1793 

Q. Has Mr. Crist raised any other issues relating to the Nicor Solutions Fixed Bill 1794 

program? 1795 

A. Mr. Crist appears to believe that collection efforts provided by Nicor Gas to support the 1796 

Fixed Bill program are different from the collection efforts provided to non-affiliated 1797 

suppliers who bill on the Nicor Gas bill.  (DRI Ex. 1.0, 6:131-7:143). 1798 

Q. What difference in collection efforts does Mr. Crist allege? 1799 

A. Mr. Crist insinuates that Nicor Gas uses collection tools on behalf of Nicor Solutions, the 1800 

provider of the Fixed Bill product, that “could involve termination of service, that is, 1801 

shutting off the gas to a customer, for non-payment.”  (DRI Ex. 1.0, 7:137-38).  Mr. Crist 1802 

is wrong.  Nicor Gas does not provide any different collection tools to support Nicor 1803 

Solutions as compared to all non-affiliated gas marketers, including Dominion. 1804 

Q. Mr. Crist suggests that a Purchase of Receivables program (“POR”) would 1805 

overcome the alleged issues associated with the Fixed Bill service using system gas 1806 

and collection efforts conducted by Nicor Gas.  (DRI Ex. 1.0, 7:144-49).  Do you 1807 

agree with his POR suggestion? 1808 
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A. No.  I note again that this suggestion has nothing to do with re-approval of the 1809 

Agreement.  As stated above, Nicor Solutions’ Fixed Bill program has neither access to 1810 

the Company’s system gas, nor does Nicor Gas provide any different collection efforts on 1811 

behalf of Nicor Solutions when compared to non-affiliate gas marketers.  Mr. Crist’s 1812 

recommendation to adopt a Purchase of Receivables program is based on flawed 1813 

allegations and erroneous conclusions and should be rejected. 1814 

D. Dominion Recommendation: Require Nicor Gas to share sales leads with 1815 
non-affiliated Customer Select suppliers. 1816 

Q. Mr. Crist claims that the opportunity to make sales solicitations on behalf of Nicor 1817 

Services creates a “huge unfairness” to non-affiliated gas marketers.  (DRI Ex. 1.0, 1818 

9:192-93).  What is your response? 1819 

A. First, Nicor Services is not a supplier under the Customer Select program.  NAE is the 1820 

Nicor Gas affiliate that participates in the Customer Select program and Nicor Gas does 1821 

not provide any sales solicitation services for NAE.  1822 

  Second, as noted above, competitors have several alternative sales solicitation 1823 

methods, and the mere provision of sales solicitation by Nicor Gas is not a barrier to 1824 

market entry by non-affiliates, for the reasons explained by Nicor Gas witness Dr. Ros.  1825 

Q. Should Nicor Gas be obligated to allow non-affiliated marketers to use the Nicor 1826 

Gas call center and personnel to generate sales leads and/or orders from Nicor Gas 1827 

customers? 1828 

A. It is unclear what Mr. Crist means by the term “unaffiliated marketers.”  If he means 1829 

suppliers under the Nicor Gas Customer Select program, it must be noted that Nicor Gas 1830 

does not generate sales leads for NAE, its affiliate that participates in the Customer Select 1831 
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program, or for Nicor Solutions, its affiliate that offers the Fixed Bill product.  If 1832 

Mr. Crist means suppliers of non-commodity products that compete with GLCG or other 1833 

warranty products offered by Nicor Services, Dr. Ros explains that a requirement for the 1834 

utility to provide sales solicitation service to non-affiliates would be bad economic policy 1835 

because that service is not an essential input.  In either case, I disagree with Mr. Crist’s 1836 

recommendation.  1837 

IX. OTHER STAFF RECOMMENDATIONS 1838 

Q. Ms. Hathhorn recommends adding a provision to file the final executed Agreement 1839 

on e-Docket, with interim reports every six months after the final Order in this 1840 

proceeding until the final version has been fully executed.  (Staff witness Hathhorn 1841 

Recommendation #6).  Does Nicor Gas agree with this recommendation? 1842 

A. Yes. 1843 

Q. Ms. Hathhorn recommends removing language in Section 1.2 of the Agreement, “or 1844 

to govern transactions between Nicor Gas and its subsidiaries.”  (Staff witness 1845 

Hathhorn Recommendation #8).  Does Nicor Gas agree with this recommendation?  1846 

A. Yes. 1847 

Q. Ms. Hathhorn recommends adding a “(d)” to Section 5.1 of the Agreement before 1848 

the paragraph that begins “Costs shall be charged to a Party in accordance with 1849 

these general principles….”  (Staff witness Hathhorn Recommendation #10).  Does 1850 

Nicor Gas agree with this recommendation? 1851 

A. Yes. 1852 
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X. CONCLUSION 1853 

Q. Does this conclude your rebuttal testimony? 1854 

A. Yes. 1855 


