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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 
 

 
Commonwealth Edison Company   ) 
       )  
Petition for approval of an Alternative Rate ) Docket No. 10-0527 
Regulation Plan pursuant to Section   ) 
9-244 of the Public Utilities Act   ) 
 

 

 
BRIEF ON EXCEPTIONS 
OF THE STAFF OF THE 

ILLINOIS COMMERCE COMMISSION 
 
 NOW COMES Staff of the Illinois Commerce Commission (“Staff”), by and 

through its undersigned counsel, pursuant to Section 200.800 of the Illinois Commerce 

Commission‟s Rules of Practice (83 Ill. Adm. Code 200.800), and respectfully submits 

its Brief on Exceptions in the instant proceeding. 

I. INTRODUCTION 

 On August 31, 2010, Commonwealth Edison Company (“ComEd” or “Company”) 

filed with the Illinois Commerce Commission (“Commission”) a Verified Petition 

(“Petition”) for approval of an alternative regulation (“Alt. Reg.”) plan under Section 9-

244 of the Illinois Public Utilities Act (“PUA” or “Act”) (220 ILCS 5/9-244). 

 Initial Briefs were filed on February 17, 2011 by ComEd, Staff, the Commercial 

Group (“CG”), AARP, the Chicago Transit Authority (“CTA”), the Natural Resources 

Defense Council (“NRDC”), the Illinois Industrial Energy Consumers (“IIEC”), Metra, the 

Environmental Law & Policy Center (“ELPC”), People of the State of Illinois (“AG”), and 

the Citizens Utility Board (“CUB”).  Reply Briefs were filed on March 4, 2011 by ComEd, 

Staff, AARP, NRDC, CUB, CTA, IIEC, Metra, and the AG.  The Administrative Law 
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Judge issued her Proposed Order (“PO”) on March 25, 2011.  The PO is extremely well-

written, clear, and concise, and reflects the issues raised by the Company, Staff, and 

the other parties who have intervened.  In addition to one small issue, there are some 

minor technical and typographical corrections which Staff has identified which are stated 

below. 

II. UUFR PROJECT 

 

 With regard to the UUFR project, Staff does not take exception to the PO‟s 

conclusion that “[t]his is not the docket, or the record,” to determine whether the 

Company should be ordered to undertake the UUFR project.  However, consistent with 

the PO‟s conclusion that the “Commission is sure that Staff could very well be correct 

regarding the necessity of the UUFR project” and that “Staff makes a compelling 

argument that certain areas of ComEd‟s territory need more attention[,]” Staff proposes 

that the Commission revise the PO to include language that encourages ComEd to 

pursue its UUFR investment in the future and to seek recovery in future traditional rate 

proceedings.  Accordingly, Staff recommends this additional language to the following 

paragraph on page 77: 

 Finally, it is difficult for the Commission to imagine how oversight of 
a budget and construction decisions would be a constructive use of 
Staff‟s, and Intervenors‟, time and resources.  Thus, the Commission does 
not approve Rate ACEP recovery of UUFR costs.  However, as set forth 
above, the Commission recognizes the many potential benefits of the 
UUFR program and therefore strongly encourages the Company to pursue 
that type of investment in the future and to seek recovery in future 
traditional rate proceedings. 
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III. CLARIFICATIONS  
   

 On page 32 of the PO, Staff recommends an additional sentence to the following 

paragraph: 

 Not only is the tariff difficult to follow, but the Commission notes that 
the proposed cap on the 5% reduction in O&M expenses is $2 million.  
The limit applies not just to the projects proposed here but to all future 
O&M expenses (like Smart Grid) recovered under Rate ACEP as well.  In 
the Commission‟s view, ComEd has effectively offered a maximum of a $2 
million reduction in O&M expenses in exchange for immediate recovery of 
its O&M expenses and the carrying costs on its capital investments.  As 
Staff has pointed out, ComEd has not offered calculations to demonstrate 
that this tradeoff redounds to ratepayers‟ benefit. (Staff Ex. 1.0R, pp. 14-
17) 

 

 This paragraph effectively explains ComEd‟s position. The additional sentence 

clarifies that the Commission concludes that ComEd‟s argument is not persuasive and 

not supported by record evidence. Staff analyzed this tradeoff and concluded in Dr. 

Rearden‟s direct testimony that, “ComEd, however, offers no persuasive evidence in its 

testimony that Rate ACEP‟s structure provides those strong incentives.” (Staff Ex. 1.0R, 

p. 17) In this case, „those incentives‟ refer to the incentive to economize caused by 

basing cost recovery on ComEd‟s budgets.   

 Staff also recommends the following changes to the paragraph starting at the 

bottom of page 91 and ending on page 92: 

 The Commission notes that ComEd has framed its Rate ACEP 
proposal and, therefore, this docket as a pilot for future projects to be 
approved under its proposed budget process.  ComEd has said that it 
hopes this process will be collaborative.  It will include workshops followed 
by a docketed proceeding, such as this one, where parties will have the 
opportunity to comment on ComEd‟s proposed budgets.  The Commission 
finds it interesting that, in this first time test of the budget process, 
ComEd‟s budget resulted in so much criticism in testimony from 
Commission Staff.  But, as noted above, the Company did not address 
this testimony in its Initial Brief.  Also exasperating to the process is that 
the Company has not compromised on its initial budget proposal in any 
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way, except to agree to the obvious need to reflect any tax credits that 
may be available.  As is so frequently the case, the “correct” number is 
probably somewhere between the Company and Staff, but this the 
different parties have different positions and figures to support them.  The 
Commission is not persuaded by the Company‟s numbers, which 
highlights yet another problem with the Company‟s proposed Rate ACEP.  
It would be inappropriate for the Commission to allow the Company to 
recover costs based on a number the Commission would essentially have 
to make up.  This is in contrast to an after-the-fact review where, the 
Commission might adopt a compromise position, but at least that position 
would be based on actual numbers.  There is insufficient evidence for the 
Commission to conclude that these estimated costs should be recovered 
from ratepayers, especially in contrast to an after-the-fact review where 
the Commission‟s decision is at least based on actual numbers. 
 
  

 Staff believes that the Commission should reach conclusions about cost recovery 

not as an average between two positions, but based upon record evidence and careful 

analysis. Further, Staff appreciates the PO‟s awareness that historical test year costs 

are relatively more straightforward for the Commission to analyze, but believes that the 

conclusion should focus on the facts in this case. And in this case, ComEd failed to 

demonstrate that it should be permitted to recover these estimated costs.  

 On page 92, Staff further recommends the following suggestions to the first and 

second full paragraphs: 

… It appears to the Commission that in at least some instances, ComEd 
will have an incentive to act in a manner that is in its shareholders‟ 
economic interests and, at the same time, contrary to customers‟ 
economic interests.   
 
 In conjunction with this conclusion, the Commission sees more in 
agrees with Staff‟s observation than just complying with the budget. that 
Rate ACEP, as ComEd has proposed, entails the Commission making a 
prudency finding at the time of budget approval deciding that spending is 
prudent when it approves a project‟s budget.  The Company, by not 
considering, and thus ignoring and not presenting evidence, regarding any 
other available charging stations, has not presented a record upon which 
the Commission can make a prudency that determination. 
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IV. TYPOGRAPHICAL ERRORS 

 

 Staff has identified some miscellaneous typographical errors and notes them 

below. 

 On page 13, in the first full paragraph, the first sentence should read: “The 

bottom line is that establishing an alternative “regulation” procedure whose sole source 

of regulation is a comparison of ComEd‟s budget estimate to ComEd‟s actual project 

cost would be unwise and reflect terrible publicly policy.” 

 On page 14, in the second full paragraph, the sentence should read: “It should 

provide an incentive for cost-efficient investments that provide the utility with incentive to 

maintain a level of investment that focuses on providing safe and reliable service over 

there the long-term, with continuing improvements and long-term cost reductions.” 

 On page 19, in the first sentence of the first full paragraph, the sentence should 

read: “The Commission is concerned that not only are the services not related to the 

standard proposed, but the proposed performance standard is that ComEd must beats 

its own budget.”   

 On page 25, in the last sentence, traditional should be capitalized. 

 On page 32 of the PO, in the first full paragraph, some of the percentages are 

wrong.  It should read:  

… At the time of the two year review, a credit would be given to ratepayers 
for any carrying costs paid on capital expenditures over 105% 100%.  As 
the Commission understands it, after the 2-year review, ratepayers would 
not be assessed the carrying costs on ComEd‟s capital costs over 105% 
100% of the budget for the limited time period before ComEd files its next 
rate case. 
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 On page 35, under the “Staff” section, the first paragraph should have a closed 

quotation mark at the end of the sentence.  

 On page 38, in the second paragraph, the second sentence should read: “Dr. 

Hemphill‟s stated statement in response to AARP‟s testimony…” 

 On page 42, the third sentence under the “Commission Analysis and Conclusion” 

section should read: “The Commission is concernced that there is a potential that Rate 

ACEP could adversely affect reliability, if it were approved.”   

 On page 44, in the fourth paragraph, the last sentence should read: “ComEd‟s 

reports regarding how it performed in comparison to the its budgets it sets is not 

meaningful information to evaluate performance.” 

 On page 50, in the third paragraph, the first sentence should read: “For instance, 

EVs vehicles presumably cost ComEd less in to fuel costs.”  In the next paragraph, the 

sentence should read: “The Commission‟s review shows the record to be replete with 

evidence of why customer rates should not be based on these budgets.”    

 On page 59, the first sentence of the first paragraph under the “AG” section 

should read: “The AG notes that tor for the most part, the ComEd CARE programs now 

being promoted as part of the Company‟s alternative regulation…” 

 On the top of page 79, the sentence should read: “Additionally, ComEd will use 

information acquired through the pilot to help our its customers prepare for EV 

adoption.”   

 On page 81, in the first full paragraph, the first and second sentences should 

read: “In particular, use of to Company-developed budgets creates misaligned 

incentives, shifts the risk of the investment to ratepayers and provides illusory benefits 
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at best.  The AG asserts that the EV Pilot budgets under Rate ACEP are not 

necessarily, as Company witness…” 

 On page 93, the first full paragraph should read: 
 

 The Commission is also cognizant that alternative fuel vehicles are 
comprise 63% of ComEd‟s current fleet and that the Company is piloting 
EVs through a grant with EPRI.  AG RB at 24.  Because of the problems 
with the budget process, ComEd has not shown that the proposed EV 
pilot, which the Commission finds to be poorly defined, should be be 
funded through Rate ACEP.  Indeed, the Commission questions how 
useful the pilot will be to the majority of ComEd‟s delivery service 
customers because it focuses on how EVs will perform in a fleet 
environment. 
 

 On page 94, in the fifth paragraph, the sentence should read: “However, it is 

absolutely certain that every dollar of funding for those investments will be recovered 

through mandatory charges from Illinois ratepayers...” 

 On page 99, in the second full paragraph, the sentence should read: “The world 

is changing, and innovation in this industry is increasingly critical to the keeping our 

state competitive and its economy strong.”  
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V. CONCLUSION 

 

 WHEREFORE, for all of the following reasons, Staff respectfully requests that the 

Commission‟s order in this proceeding reflect all of Staff‟s recommendations regarding 

the Company‟s request for approval of an Alternative Rate Regulation Plan pursuant to 

Section 9-244 of the Public Utilities Act. 

 
 
April 15, 2011     Respectfully submitted, 
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