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INTRODUCTION 

ComEd‘s surrebuttal position in this case was that it required a $326 million rate increase 

to recover its costs and earn a reasonable profit level.  The Proposed Order resolves the 

accounting and rate of return issues in this case with a result that produces a reported $166 

million rate increase.  While at first blush, that number may suggest that the ALJs have hit upon 

a revenue requirement number that lands just north of fairly balancing ratepayer and Company 

interests (one-half of $326 million is $163 million), that cannot be said.  As discussed below, the 

Proposed Order, in many instances, shifts the Company‘s burden of proving that a proposed 

accounting treatment is reasonable to Staff and Intervenors proving unreasonableness.  In 

multiple issue analyses, the ALJs acknowledge the veracity of the evidence presented by 

AG/CUB (as well as Staff, too), but then conclude that the Commission cannot be certain that 

ComEd‘s position is not the correct one.  Section 9-201 of the Act requires that a utility prove 

reasonableness, not that Staff and Intervenors prove unreasonableness.   

As discussed below, in the construction work in progress (―CWIP‖), new business credit 

and cash working capital sections of the Proposed Order, the conclusions provided specifically 

reference Commission uncertainty that ComEd‘s discussion of the issue is not, in fact, true.
1
  

Such findings are contrary to the requirements of the Public Utilities Act and Illinois law, as 

discussed below.  In addition, there are significant mathematical and accounting errors in the 

                                                 
1
     For example, in the CWIP portion of the Proposed Order, the ALJs write, ―However, we 

cannot state, based on the record, and within a reasonable degree of certainty, that ComEd‘s very 

short-term expenditures that are at issue here will not be in service, and, therefore, used and 

useful, within 12 months from the statutory deadline, which is 12 months from the time when a 

final order issues in this docket.‖  Proposed Order at 35.   
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calculation of some adjustments, regardless of the ultimate conclusion adopted, that 

detrimentally affect ratepayers.  A discussion of these calculation errors is contained in both the 

body of this Brief on Exceptions and in the attached Affidavit of AG/CUB witness Michael L. 

Brosch, who reviewed Appendix A of the Proposed Order.  The Commission‘s final order in this 

docket must reflect these corrections in order to establish just and reasonable rates. 

In addition, the Proposed Order punishes ratepayers with an excessive return on equity 

that is not representative of the Company‘s true cost of capital.  For example, the Proposed Order 

even rejects Staff‘s return on equity value of 10.0%, which approximates the average of the 

highest and the lowest proposed return on equity figures (ComEd, 11.3%; AG/CUB, 8.94%) and 

the mean of 9.96% of the four proposed ROE figures (ComEd, 11.3%; Staff, 10.0%, IIEC, 

9.60%; AG/CUB, 8.94%).  Instead, it boosts ComEd‘s return on equity to an excessive 10.50%.  

This excessive return on equity results in ComEd ratepayers paying approximately $26 million 

more in rates.  While the People still believe the evidence supports adoption of the cost of capital 

testimony presented by AG/CUB witness Christopher Thomas, the Commission‘s final Order 

should, at a minimum, set a return on equity no higher than the 10.0% level endorsed by the 

Commission Staff.   

As the Commission weighs the evidence on rate of return and other ComEd rate case 

proposals, its analysis should keep in mind that the Company filed its case at a time when 

ratepayers throughout the ComEd service territory are hurting financially, due to the severe 

economic downturn that began in 2008.  As AG witness Roger Colton testified, for 40% of 

ComEd‘s customers, basic household expenditures exceed household income, and ―electricity 

and utility costs are taking an increasingly large share of household expenditures.‖  AG Ex. 5.0R 
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at 9.
2
  As noted in the AG‘s briefs in this docket, while there is no doubt that utility rates must 

cover utility cost of service, determining a ―just and reasonable rate‖ often involves the exercise 

of judgment about what level of costs is reasonable.  The Proposed Order‘s rejection of many, if 

not most of the AG/CUB proposed accounting adjustments belies this duty to balance ratepayer 

and utility shareholder interests.  The Illinois appellate court elaborated on this pronouncement in 

Camelot Utilities, Inc. v. Illinois Commerce Comm'n, 51 Ill.App.3d 5, 10, 365 N.E.2d 312 

(1977), wherein the Court declared that it is the ratepayers‘ interest which must come first: 

―The Commission has the responsibility of balancing the right of the utility's investors to a fair 

rate of return against the right of the public that it pay no more than the reasonable value of the 

utility's services. While the rates allowed can never be so low as to be confiscatory, within this 

outer boundary, if the rightful expectations of the investor are not compatible with those of the 

consuming public, it is the latter which must prevail.‖ 

 

Camelot Utilities, 51 Ill.App.3d at 10; Citizens Utility Board v. Illinois Commerce Comm’n, 276 

Ill.App.3d 730, 658 N.E.2d 1194 (1995).   

                                                 
2
 Mr. Colton provided a detailed analysis of the changes in household income over time, showing 

that ―[i]n Illinois, not only are the lowest income households falling further behind, but 

households in the middle are falling further behind as well.‖  Id. at 20.  In balancing the interests 

of investors, consumers and the public or community generally, the Commission needs to be 

aware of the circumstances facing consumers who rely on essential electricity service.  Mr. 

Colton demonstrated that not only is income declining for a significant portion of the population, 

but household expenses have increased to the point that the ―self sufficiency standard‖ (the level 

of expenditure needed to maintain a minimum standard of living without assistance) requires an 

income of between $55,000 and $60,000 per year.  Id. at 16.  Yet, the average income for the 

middle 20% of the population was only $46,012 in 2009.  Id. at Sch. RDC-1.   
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Finally, the Proposed Order increases the percentage of residential delivery service costs 

recovery in the fixed charge portion of the bill by reducing the variable, kwh component of the 

bill to 50%.  Proposed Order at 218.  This conclusion ignores specific evidence, supplied by 

ComEd‘s own cost study and witnesses that, in fact, costs are directly impacted by customer 

demand for electricity.  As discussed below, there are significant, potential customer financial 

losses associated with the march toward an SFV rate.  The ALJs‘ embrace of a rate design that 

significantly increases the amount of costs recovered through fixed charges sends the wrong 

price signal to customers given the General Assembly‘s declaration that ―investment in 

cost-effective energy efficiency and demand-response measures will reduce direct and indirect 

costs to consumers by decreasing environmental impacts and by avoiding or delaying the need 

for new generation, transmission, and distribution infrastructure.‖  220 ILCS 5/8-103.  While the 

People applaud the conclusion in the Proposed Order that the heating/non-heating designation 

should be retained within the residential subclasses, the final Commission order should adopt 

AG/CUB witness Rubin‘s balanced, cost-based rate design that ensures that low-use customers 

will not assume a larger percentage of any approved rate increase. 

The People‘s arguments and Exceptions below follow the agreed-upon outline included 

in the parties‘ briefs.   

 

I. OVERALL REVENUE REQUIREMENT AND REVENUE DEFICIENCY 

II. TEST YEAR 

III. RATE BASE 

A. Overview 

B. Potentially Uncontested Issues 

1. Plant 
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a. AMI Pilot Costs (including AMI Meter Redeployment) 

(Uncontested b/t Company and Staff) 

b. Other 

2. General and Intangible Plant 

3. Functionalization 

C. Potentially Contested Issues 

1. Post-Test Year Adjustments 

a. Pro Forma Capital Additions 

 Despite its repeated findings that the Company‘s forecasts of plant additions are 

unreliable, the Proposed Order rejects any attempts to make appropriate adjustments for the 

Company‘s unreasonable forecast of plant additions in December 2010.  The Proposed Order 

acknowledged that AG/CUB pointed out the disproportionately large amount of pro forma plant 

additions that ComEd proposed for December 2010 ($100.8 million), nearly twice the level of 

average actual monthly plant additions of $50 million for the first eleven months of 2010.  AG 

Cross Ex. 5; Tr. 2397-98; AG Reply Br. at 5.   Staff witness Ms. Ebrey agreed with this 

assessment, observing that the Company‘s forecast of $100.8 million of plant additions in 

December 2010 was ―probably not reasonable.‖  Tr. 730-31. 

 The Proposed Order ultimately concludes that ComEd ―failed to establish, in its direct 

testimony, specific plans for many of its post-test year pro forma plant additions,‖ noting  

that ―[T]his fact is abundantly clear from Staff‘s and the AG CUB testimony, arguments and 

cross-examination.‖    Proposed Order at 21.  Nothing in the Proposed Order‘s analysis supports 

inclusion of the December 2010 plant additions in ComEd‘s rate base.  Yet its conclusion on 

plant additions is silent regarding whether the December 2010 plant additions should be allowed 

in ComEd‘s rate base.  ComEd should not be allowed to include in rate base the 

disproportionately large $100.8 million in plant additions it has proposed here.  Instead the 

Commission should limit allowable pro forma plant additions for the month of December 2010 
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to $50 million, which represents the average of plant additions for the first 11 months of 2010.  

AG Cross Ex. 25; Tr. 2397-98.  Furthermore, there is no more record support for the Company‘s 

forecast of plant additions for the months January 2011 through June 2011 than there is for the 

month of December 2010.  As was pointed out in both AG and Staff Initial Briefs, and as the 

Proposed Order agrees, ComEd‘s forecasts on plant additions for 2011 have been unreliable and 

should not be included in rate base. If, however, the Commission chooses to adopt the 

recommendations contained in the Proposed Order and allows into rate base those discrete plant 

additions for 2011 that the ALJs have deemed known and measurable, then those plant additions 

can only be included in rate base if the associated adjustments for accumulated depreciation, 

ADIT and bonus depreciation are accounted for.   

 

Proposed Language 

 

Should the Commission choose to reject the Proposed Order‘s recommendation on 2011 

plant additions, the following modifications should be made to the language provided in the 

Proposed OrderThe Commission‘s Analysis and Conclusions‖ section on pages 20-23 should be 

modified as follows: 

 

The Public Utilities Act requires the Commission to establish just and 
reasonable rates.  (220 ILCS 5/9-101).  A utility‟s rate base may include only the 
value of such investment which is both prudently-incurred and used and useful.  
(220 ILCS 5/9-211).  Part 287 defines the test year options available to a utility.  
In this vein, this Commission must determine that the cost of a new plant, or, 
additions to an existing plant are reasonable.  (Business and Professional People 
v. Ill. Commerce Comm. (“BPI II”), 146 Ill. 2d 175, 196, 585 N.E.2d 1032 
((1991)). 

A utility may propose a future test year, which is: “Any consecutive 12-
month period of forecasted data beginning no earlier than the date new tariffs are 
filed and ending no later than 24 months after tariffs are filed.”  (83 Ill. Adm. Code 
287.20(b)).  A historical test year, on the other hand, is “Any consecutive 12 
month period, beginning no more than 24 months prior to the date of the utility's 
filing, for which actual data are available at the time of filing new tariffs.  (83 Ill. 
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Adm. Code 287.20(a)).  The purpose of the test-year rule is to prevent a utility 
from overstating its revenue requirement by mismatching evidence of low 
revenue with high expenses from a different year.  (BPI II, 146 Ill. 2d at 238).   

Here, ComEd chose an historical test year.  The Commission‟s regulations 
regarding historic test years provide that:  

A utility may propose pro forma adjustments (estimated or calculated 
adjustments made in the same context and format in which the affected 
information was provided) to the selected historical test year for all known 
and measurable changes in the operating results of the test year. These 
adjustments shall reflect changes affecting the ratepayers in plant 
investment, operating revenues, expenses, and cost of capital where such 
changes occurred during the selected historical test year or are 
reasonably certain to occur subsequent to the historical test year within 12 
months after the filing date of the tariffs and where the amounts of the 
changes are determinable. Attrition or inflation factors shall not be 
substituted for a specific study of individual capital, revenue, and expense 
components. Any proposed known and measurable adjustment to the test 
year shall be individually identified and supported in the direct testimony of 
the utility. Each adjustment shall be submitted according to the standard 
information requirement schedules prescribed in 83 Ill. Adm. Code 285. 

(83. Ill. Adm. Code 287.40; emphasis added).   

In construing this regulation, we are bound by its plain meaning.  
(Commonwealth Edison Co. v. Ill. Commerce Comm., 398 Ill. App. 3d 510, 535, 
944 N.E.2d 1065 (2nd Dist. 2009)).  This regulation requires that any proposed 
known and measurable adjustment to the test year must be individually identified, 
and, also supported, on an evidentiary basis, in a utility‟s direct testimony.  This 
language clearly means that a utility, which has the burden of proof, must provide 
specific evidence, in its direct testimony, supporting its pro forma capital 
adjustments.  General statements as to what these adjustments are, as a matter 
of law, cannot satisfy this requirement.  This is true because the language 
requiring individual identification of a pro forma capital adjustments and the 
factual support for those projects would be rendered meaningless, if a utility 
could merely, in a historical test year, state generally what these adjustments 
are.   

We further disagree with ComEd‟s definition of the word “adjustment” in 
the regulation to solely mean “change.”  Pro forma capital adjustments are actual 
expenditures, or expenditures to be made.  They are not just changes to capital 
projects.   

Additionally, we note that ComEd‟s construction of this regulation would 
render the differentiation between historical test years and future test years in the 
pertinent regulations to be meaningless.  While the regulatory evidentiary 
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burdens between historical and future test years differ, we note that ComEd 
chose to proceed here with a historical test year.  Therefore, ComEd, like any 
other utility, must adhere to the laws regarding historical test year requirements.  

We note that the record indicates ComEd failed to establish, in its direct 
testimony, specific plans for many of its post-test year pro forma plant additions.  
It also failed to “cure” this defect in its evidentiary proof requirement (we make no 
determination herein as to whether this initial evidentiary burden required by 83 
Ill. Adm. Code 287.40 can be cured) with its subsequent filings.  This fact is 
abundantly clear from Staff‟s, and the AG CUB testimony, arguments and cross-
examination.  We also note that ComEd has not provided any facts, in its 
arguments or testimony, indicating that Staff‟s averments in this regard are not 
correct.    

ComEd, in fact, merely argues, generally, that its ever-changing list of 
projects and expenses for these projects, satisfies the historical test year rules.  
ComEd has failed to meet its legal requirement, and, it has proffered not legal 
reason for its failure to do so.  Specifically, ComEd has failed to proffer any 
reason indicating that the language in the regulation regarding historical test year 
rules do no apply here.  In so ruling, we again note that the choice of a historic 
test year was solely the choice of ComEd.  

ComEd is also incorrect in stating that in Ameren‟s last rate case, docket 
09-0306, the evidence that Ameren used to substantiate its pro forma capital 
additions was merely a “summary spreadsheet.”  In that case, in fact, the 
spreadsheet was one bit of evidence, amongst many other pieces of evidence.  
Also, in that case, Staff proposed a similar cut-off to the one it proposes here and 
Ameren agreed to that cut-off date.  (See, e.g., docket 09-0306, Ameren Ex. 
43.0, Staff Ex. 16.0 at 3-4). 

We additionally note that ComEd‟s evidence only bolster the positions of 
Staff and others that many of ComEd‟s pro forma plant additions are not known 
and measurable.  For example, Mr. Donnelly testified that, where changes are 
made to project plans, they occur because specific changes affecting ComEd‟s 
system have altered investment priorities, and ComEd has responded by 
investing in the work that is of a higher-priority.  According to Mr. Donnelly, 
changes in work orders are driven by need.  (ComEd. Ex. 32.0 at 19-20).  This 
testimony establishes that ComEd plans for system upgrades and other items, 
but, reaction to weather conditions, new customers, and other unforeseen events 
requires ComEd to re-evaluate the priority of, and re-determine the cost of, the 
post-test year projects at issue.  These projects may be known, but they are not 
measurable.  This is true because, if a project can be re-prioritized, or if its cost 
estimate seriously “misses the mark” it cannot be said to be measurable.  We 
therefore reject all of the proposed pro forma adjustments for 2011.  

As for the December plant additions, the Company provided insufficient 
evidence to justify the $100.8 million in pro forma plant additions for December 
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2010.  Staff witness Ebrey characterized the Company‟s proposal for December 
plant additions as “probably not reasonable.”   Tr.  730-31. Therefore, we will 
normalize December‟s plant additions to $50 million, which represents the 
average monthly pro forma plant additions for the 2010 post test year period, 
which we note are completely offset by the concomitant accumulated 
depreciation, ADIT and tax benefits for that month.  CITE  Tr. xxxx2397-98.     

The AG/CUB Proposal  

We decline to adopt AG/CUB witness Mr. Effron‟s proposal.  Merely filing 
a “late-filed” exhibit as some sort of “true-up” does not satisfy the rules of 
evidence, or the test year rule previously cited herein.  There is also no 
assurance of accuracy or completeness.   

While we agree with Staff that no true-up of ComEd‟s pro forma plant 
additions occurred in ComEd‟s last rate case, we caution all of the parties to 
state matters in legal terms.  It is unclear what Mr. Effron really meant when 
using the term “true-up.  To a lawyer, a true-up means presenting evidence that 
satisfies the legal burden of proof, such as, in the case of what is required in 
establishing the amount of a default judgment.  This may not mean the same 
thing to Mr. Effron, who is not a lawyer. In any case, merely filing a late-filed 
exhibit does not “true-up” with actual facts.    

We also would be reluctant to encourage utilities to satisfy their burden of 
proof after trial, especially in a rate case, with an 11-month deadline.  There is no 
point in having an evidentiary hearing, if a party can merely late-file a document 
that can be highly-controverted, without that document being subject to discovery 
and cross-examination.  Such a position runs counter to basic principles of due 
process. 

 

 In the alternative, should the Commission choose to adopt the Proposed Order‘s 

recommendations on the 2011 plant additions, theThe Commission‘s ―Analysis and 

Conclusions‖ section on pages 20-23 should be modified as follows:  

 

Analysis and Conclusions  
 

The Public Utilities Act requires the Commission to establish just and 
reasonable rates.  (220 ILCS 5/9-101).  A utility‟s rate base may include only the 
value of such investment which is both prudently-incurred and used and useful.  
(220 ILCS 5/9-211).  Part 287 defines the test year options available to a utility.  
In this vein, this Commission must determine that the cost of a new plant, or, 
additions to an existing plant are reasonable.  (Business and Professional People 
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v. Ill. Commerce Comm. (“BPI II”), 146 Ill. 2d 175, 196, 585 N.E.2d 1032 
((1991)). 

A utility may propose a future test year, which is: “Any consecutive 12-
month period of forecasted data beginning no earlier than the date new tariffs are 
filed and ending no later than 24 months after tariffs are filed.”  (83 Ill. Adm. Code 
287.20(b)).  A historical test year, on the other hand, is “Any consecutive 12 
month period, beginning no more than 24 months prior to the date of the utility's 
filing, for which actual data are available at the time of filing new tariffs.  (83 Ill. 
Adm. Code 287.20(a)).  The purpose of the test-year rule is to prevent a utility 
from overstating its revenue requirement by mismatching evidence of low 
revenue with high expenses from a different year.  (BPI II, 146 Ill. 2d at 238).   

Here, ComEd chose an historical test year.  The Commission‟s regulations 
regarding historic test years provide that:  

A utility may propose pro forma adjustments (estimated or calculated 
adjustments made in the same context and format in which the affected 
information was provided) to the selected historical test year for all known 
and measurable changes in the operating results of the test year. These 
adjustments shall reflect changes affecting the ratepayers in plant 
investment, operating revenues, expenses, and cost of capital where such 
changes occurred during the selected historical test year or are 
reasonably certain to occur subsequent to the historical test year within 12 
months after the filing date of the tariffs and where the amounts of the 
changes are determinable. Attrition or inflation factors shall not be 
substituted for a specific study of individual capital, revenue, and expense 
components. Any proposed known and measurable adjustment to the test 
year shall be individually identified and supported in the direct testimony of 
the utility. Each adjustment shall be submitted according to the standard 
information requirement schedules prescribed in 83 Ill. Adm. Code 285. 

(83. Ill. Adm. Code 287.40; emphasis added).   

In construing this regulation, we are bound by its plain meaning.  
(Commonwealth Edison Co. v. Ill. Commerce Comm., 398 Ill. App. 3d 510, 535, 
944 N.E.2d 1065 (2nd Dist. 2009)).  This regulation requires that any proposed 
known and measurable adjustment to the test year must be individually identified, 
and, also supported, on an evidentiary basis, in a utility‟s direct testimony.  This 
language clearly means that a utility, which has the burden of proof, must provide 
specific evidence, in its direct testimony, supporting its pro forma capital 
adjustments.  General statements as to what these adjustments are, as a matter 
of law, cannot satisfy this requirement.  This is true because the language 
requiring individual identification of a pro forma capital adjustments and the 
factual support for those projects would be rendered meaningless, if a utility 
could merely, in a historical test year, state generally what these adjustments 
are.   
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We further disagree with ComEd‟s definition of the word “adjustment” in 
the regulation to solely mean “change.”  Pro forma capital adjustments are actual 
expenditures, or expenditures to be made.  They are not just changes to capital 
projects.   

Additionally, we note that ComEd‟s construction of this regulation would 
render the differentiation between historical test years and future test years in the 
pertinent regulations to be meaningless.  While the regulatory evidentiary 
burdens between historical and future test years differ, we note that ComEd 
chose to proceed here with a historical test year.  Therefore, ComEd, like any 
other utility, must adhere to the laws regarding historical test year requirements.  

We note that the record indicates ComEd failed to establish, in its direct 
testimony, specific plans for many of its post-test year pro forma plant additions.  
It also failed to “cure” this defect in its evidentiary proof requirement (we make no 
determination herein as to whether this initial evidentiary burden required by 83 
Ill. Adm. Code 287.40 can be cured) with its subsequent filings.  This fact is 
abundantly clear from Staff‟s, and the AG CUB testimony, arguments and cross-
examination.  We also note that ComEd has not provided any facts, in its 
arguments or testimony, indicating that Staff‟s averments in this regard are not 
correct.    

ComEd, in fact, merely argues, generally, that its ever-changing list of 
projects and expenses for these projects, satisfies the historical test year rules.  
ComEd has failed to meet its legal requirement, and, it has proffered not legal 
reason for its failure to do so.  Specifically, ComEd has failed to proffer any 
reason indicating that the language in the regulation regarding historical test year 
rules do no apply here.  In so ruling, we again note that the choice of a historic 
test year was solely the choice of ComEd.  

ComEd is also incorrect in stating that in Ameren‟s last rate case, docket 
09-0306, the evidence that Ameren used to substantiate its pro forma capital 
additions was merely a “summary spreadsheet.”  In that case, in fact, the 
spreadsheet was one bit of evidence, amongst many other pieces of evidence.  
Also, in that case, Staff proposed a similar cut-off to the one it proposes here and 
Ameren agreed to that cut-off date.  (See, e.g., docket 09-0306, Ameren Ex. 
43.0, Staff Ex. 16.0 at 3-4). 

We additionally note that ComEd‟s evidence only bolster the positions of 
Staff and others that many of ComEd‟s pro forma plant additions are not known 
and measurable.  For example, Mr. Donnelly testified that, where changes are 
made to project plans, they occur because specific changes affecting ComEd‟s 
system have altered investment priorities, and ComEd has responded by 
investing in the work that is of a higher-priority.  According to Mr. Donnelly, 
changes in work orders are driven by need.  (ComEd. Ex. 32.0 at 19-20).  This 
testimony establishes that ComEd plans for system upgrades and other items, 
but, reaction to weather conditions, new customers, and other unforeseen events 
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requires ComEd to re-evaluate the priority of, and re-determine the cost of, the 
post-test year projects at issue.  These projects may be known, but they are not 
measurable.  This is true because, if a project can be re-prioritized, or if its cost 
estimate seriously “misses the mark” it cannot be said to be measurable.   

However, after a thorough evaluation of the evidence that ComEd did 
present, certain “New Business” projects are reasonably likely to be in place 
before June 30, 2011.  They are: 

 

Finkl Steel (ITN # 22782)   $13,068,408 

O‟Hare Runway (ITN # 13507)  $  1,008,615 

2520 N. Lakeview (ITN No. 34054) $     866,756 

Silver Cross Hospital (ITN # 41817) $  3,470,721 

Anderson Schumaker (ITN # 43696) $     953,074 

Inside Chicago Baseline (ITN # 5968) $11,444,947 

Outside Chicago Baseline (ITN # 5972) $30,428,649 

CE Transformers (ITN # 24143)  $ 5,610,100 

Total:       $66,851,270 

(See, Staff Initial Brief, Appendix B; ComEd Ex. 32.2 2nd Cor. 
Confidential). 

Any other projects in the post test-year period are not to be included in the 
Company‟s plant in service.  After a review of the evidence regarding the projects 
listed above, we conclude that work planned to meet ComEd‟s obligations to new 
customers is likely to be completed within the time period prescribed by the 
regulation.  The projects above are “known and measurable,” albeit with 
imperfect evidence.  Therefore we conclude that Staff‟s proposed adjustment is 
adopted, with an adjustment upward of $66,851,270 to reflect the addition of the 
projects above minus the accumulated depreciation, ADIT and tax benefits that 
are appropriate offsets to these additions to gross plant. 

As for the December plant additions, the Company provided insufficient 
evidence to justify the $100.8 million in pro forma plant additions for December 
2010.  Staff witness Ebrey characterized the Company‟s proposal for December 
plant additions as “probably not reasonable.”   Tr.  730-31. Therefore, we will 
normalize December‟s plant additions to $50 million, which represents the 
average monthly pro forma plant additions for the 2010 post test year period, 
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which shall be, as discussed below,we note are completely offset by the 
concomitant accumulated depreciation, ADIT and tax benefits for that month.  
CITE  Tr. xxxx2397-98.   

   

The AG/CUB Proposal  

We decline to adopt AG/CUB witness Mr. Effron‟s proposal.  Merely filing 
a “late-filed” exhibit as some sort of “true-up” does not satisfy the rules of 
evidence, or the test year rule previously cited herein.  There is also no 
assurance of accuracy or completeness.   

While we agree with Staff that no true-up of ComEd‟s pro forma plant 
additions occurred in ComEd‟s last rate case, we caution all of the parties to 
state matters in legal terms.  It is unclear what Mr. Effron really meant when 
using the term “true-up.  To a lawyer, a true-up means presenting evidence that 
satisfies the legal burden of proof, such as, in the case of what is required in 
establishing the amount of a default judgment.  This may not mean the same 
thing to Mr. Effron, who is not a lawyer. In any case, merely filing a late-filed 
exhibit does not “true-up” with actual facts.    

We also would be reluctant to encourage utilities to satisfy their burden of 
proof after trial, especially in a rate case, with an 11-month deadline.  There is no 
point in having an evidentiary hearing, if a party can merely late-file a document 
that can be highly-controverted, without that document being subject to discovery 
and cross-examination.  Such a position runs counter to basic principles of due 
process.   

b. Accumulated Provisions for Depreciation and Amortization 

Related Provisions for Accumulated Depreciation 

The Proposed Order‘s recommendation on accumulated depreciation is vague and 

incomplete.  Although it properly cites the controlling law on the issue, Commonwealth Edison 

Co. v. Illinois Commerce Comm., 937 N.E.2d 685 (2
nd

 Dist. 2010) (―Commonwealth Edison‖), as 

well as ComEd‘s duty to abide by that decision, it does not explain how that decision should be 

applied to the facts in this case.  Specifically, the Proposed Order directed that ―ComEd shall 

adjust accumulated depreciation plant [sic] and accumulated deferred incomes taxes (―ADIT‖) in 

a manner that corresponds with the correct amount of pro forma plant additions that are 

previously set forth herein.‖  Proposed Order at 29.   



14 

This instruction does not go far enough.  In order to correctly apply the decision in 

Commonwealth Edison, the Commission needs to account for the proper amount of accumulated 

depreciation on embedded plant and accumulated deferred income taxes that offset allowed pro 

forma plant additions for the post-test year period in which those allowed pro forma plant 

additions will occur.  This will require the Company to account for a proportionate amount of 

accumulated depreciation on embedded plant (1) through December 2010, to coincide with the 

inclusion of plant additions for 2010, including the inclusion of  the revised $50 million of plant 

additions for December 2010 and, (2) if allowed, for the time period in whichthe discrete post-

test year projects we have designated as known and measurable for 2011 are expected to occur.  

Whatever the fraction of ComEd‘s total plant additions for the period covered by the allowed 

plant additions listed above represent, that is the proportion of accumulated depreciation and 

ADIT that must be accounted for to properly determine ComEd‘s net plant for that period.  Such 

an approach also dictates that an adjustment be made to account for the changes in tax law 

permitting the Company to deduct 100% of these plant additions for income tax purposes.  These 

adjustments are necessary to properly account for net plant for ratemaking purposes, as the 

Second District decision has held, and include in rate base only those portions of plant that are 

actually used and useful, as is required by Section 9-211 of the Public Utilities Act. 

 Instead, the Proposed Order has ignored the fact that there is no net growth in ComEd‘s 

rate base.  The AG‘s Reply Brief clearly explained that the available evidence demonstrates that 

ComEd‘s plant additions in 2011 will not exceed concomitant growth in depreciation reserve and 

ADIT. As ComEd witness Houtsma confirmed, the Company has been adding plant in service at 

a rate of approximately $50 million per month.  The Company‘s reserve for accumulated 

depreciation has been growing at a rate of approximately $35 million per month.  Tax deductions 
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associated with pro forma plant additions, accelerated under recent changes in tax law permit the 

Company to deduct 100% of plant additions for income tax purposes, putting the growth in 

ADIT at approximately $20 million per month (39.745% tax rate X $50 million).  AG Reply Br. 

at 7-8.   If plant additions continue at a rate of $50 million per month, the growth of plant in 

service will be less than the combined monthly growth in depreciation reserve of $35 million and 

ADIT of approximately $20 million ($35 million + $20 million = $55 million). 

 But what the Proposed Order has done, contrary to the Commonwealth Edison decision, 

is to permit $66,851,270 in pro forma plant additions to be included in rate base without 

specifically directing what offsetting adjustments must be made.  The Proposed Order is putting 

the Company in a better position than it would be in than if all of ComEd‘s pro forma plant 

additions had been accepted and netted against the offsetting adjustments.  Even though the 

Proposed Order‘s recommendation is to allow only a limited number of pro forma plant 

additions into rate base, its failure to make specific offsetting adjustments violates the 

Commonwealth Edison decision.  Regardless of what amount of pro forma plant additions the 

Commission approves, it must include instructions on offsetting adjustments, consistent with its 

inclusion of post-test year plant additions. 

 

Proposed Language  

 

 Should the Commission reject the inclusion of any pro forma plant additions for 2011, 

Tthe proposed Order‘s ―Analysis and Conclusions‖ on page 29 should be modified in accordance 

with the arguments set forth above, as follows:  

 

Analysis and Conclusions 
 

As many parties have pointed out, ComEd ignores the effect of the recent 
Appellate Court decision regarding ComEd‟s last rate case, Commonwealth 
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Edison Co, v. Illinois Commerce Comm., 405 Ill. App. 3d 389, 937 N.E.2d 685, 
701-703 (2nd Dist. 2010).  In that case, the Appellate Court specifically found that 
a utility‟s accumulated depreciation must match, in terms of the time period 
involved, its pro forma plant additions.  It also made this ruling in the context of 
ComEd‟s last rate case.  (See, Commonwealth Edison Co, 937 N.E.2d at 701-
704).  In so ruling, it reversed this Commission.  We also note that it is not 
controverted that, if accumulated depreciation must match pro forma plant 
additions, ADIT must also correspond in this manner.     

Merely filing a petition seeking leave to appeal to the Illinois Supreme 
Court has no effect on the Appellate decision.  As such, we are required to follow 
it.  We note that the Appellate decision in question is currently the law of the land.  
Also, there is no indication that ComEd sought a stay of this appellate decision.  
Further, we decline to ignore the Appellate Court decision until when the 
mandate issues.  As the IIEC has alluded to, the appellate court mandate merely 
concerns what this Commission is required to do on remand, if anything.  It does 
not concern the effect of the Appellate Court decision else wise.  In the Appellate 
Court decision at issue, this Commission was reversed on a legal basis; the 
Appellate Court did not conclude further fact-finding on the part of the 
Commission is necessary.  (Id. at 701-704).  Therefore, when the mandate 
issues, is not relevant here.   

We therefore find that ComEd shall adjust accumulated depreciation plant 
and ADIT in a manner that corresponds with the correct amount of pro forma 
plant additions that are previously set forth herein. This will require the Company 
to account for accumulated depreciation on embedded plant through December 
31, 2010, to coincide with the approval of plant additions for 2010, including the 
inclusion of  the revised $50 million of plant additions for December 2010. Such 
an approach also dictates that an adjustment be made to account for the 
changes in tax law permitting the Company to deduct 100% of these plant 
additions for income tax purposes.  These adjustments are necessary to properly 
account for net plant for ratemaking purposes, as the Second District decision 
has held, and include in rate base only those portions of plant that are actually 
used and useful, as is required by Section 9-211 of the Public Utilities Act. 

ComEd shall also inform this Commission, and, all parties in this 
proceeding, as to any development in its Petition for Leave to Appeal to the 
Illinois Supreme Court, within three business days from the time when it receives 
notice regarding any decision or ruling made by the Illinois Supreme Court 
regarding ComEd‟s Petition for Leave to Appeal.  We further caution all parties to 
refrain, in the future, from arguments that merely urge this Commission not to 
follow the law. 

 

 In the alternative, should the Commission accept the Proposed Order‘s recommendations 

and include a limited number of pro forma plant additions for 2011, Tthe Proposed Order‘s 
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―Analysis and Conclusions‖ on page 29 should be modified in accordance with the arguments set 

forth above, as follows:  

 

Analysis and Conclusions 
 

As many parties have pointed out, ComEd ignores the effect of the recent 
Appellate Court decision regarding ComEd‟s last rate case, Commonwealth 
Edison Co, v. Illinois Commerce Comm., 405 Ill. App. 3d 389, 937 N.E.2d 685, 
701-703 (2nd Dist. 2010).  In that case, the Appellate Court specifically found that 
a utility‟s accumulated depreciation must match, in terms of the time period 
involved, its pro forma plant additions.  It also made this ruling in the context of 
ComEd‟s last rate case.  (See, Commonwealth Edison Co, 937 N.E.2d at 701-
704).  In so ruling, it reversed this Commission.  We also note that it is not 
controverted that, if accumulated depreciation must match pro forma plant 
additions, ADIT must also correspond in this manner.     

Merely filing a petition seeking leave to appeal to the Illinois Supreme 
Court has no effect on the Appellate decision.  As such, we are required to follow 
it.  We note that the Appellate decision in question is currently the law of the land.  
Also, there is no indication that ComEd sought a stay of this appellate decision.  
Further, we decline to ignore the Appellate Court decision until when the 
mandate issues.  As the IIEC has alluded to, the appellate court mandate merely 
concerns what this Commission is required to do on remand, if anything.  It does 
not concern the effect of the Appellate Court decision else wise.  In the Appellate 
Court decision at issue, this Commission was reversed on a legal basis; the 
Appellate Court did not conclude further fact-finding on the part of the 
Commission is necessary.  (Id. at 701-704).  Therefore, when the mandate 
issues, is not relevant here.   

We therefore find that ComEd shall adjust accumulated depreciation plant 
and ADIT in a manner that corresponds with the correct amount of pro forma 
plant additions that are previously set forth herein. This will require the Company 
to account for accumulated depreciation on embedded plant (1) through 
December 2010, to coincide with the inclusion of plant additions for 2010, 
including the revised $50 million of plant additions for December 2010 and, (2) if 
allowed, for the time period in which discrete post-test year projects designated 
as known and measurable for 2011 are expected to occur. Such an approach 
also dictates that an adjustment be made to account for the changes in tax law 
permitting the Company to deduct 100% of these plant additions for income tax 
purposes.  These adjustments are necessary to properly account for net plant for 
ratemaking purposes, as the Second District decision has held, and include in 
rate base only those portions of plant that are actually used and useful, as is 
required by Section 9-211 of the Public Utilities Act. 
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ComEd shall also inform this Commission, and, all parties in this 
proceeding, as to any development in its Petition for Leave to Appeal to the 
Illinois Supreme Court, within three business days from the time when it receives 
notice regarding any decision or ruling made by the Illinois Supreme Court 
regarding ComEd‟s Petition for Leave to Appeal.  We further caution all parties to 
refrain, in the future, from arguments that merely urge this Commission not to 
follow the law. 

2. Accumulated Deferred Income Taxes (ADIT) 

The Proposed Order‘s recommendations on ADIT are subject to the same requirements as 

are its directives on accumulated depreciation and other offsetting adjustments.  They must 

properly reflect those accounting events that impact gross plant in service, pursuant to the 

Second District‘s September 30, 2010 opinion.  The People will not repeat those arguments on 

accumulated depreciation here. 

Additionally, the Proposed Order‘s adjustment to ADIT for New Business Additions on 

Line 10 of Appendix A is incorrect.  The bonus depreciation for 2011 is 100%, not 50% as 

shown in Footnote 2.   Therefore, the ADIT offset on Line 10 should be approximately $26.5 

million, not $12.6 million. 

 More generally, the adjustment to rate base for the new business plant additions is 

improper.  The growth in accumulated depreciation and ADIT (with the 100% bonus 

depreciation) in 2011 is at least equal to the growth in plant.  See AG Reply Brief at 7-8.  In 

these circumstances, it is improper to make a selective adjustment to rate base for new business 

plant additions in 2011, without any recognition of the concomitant growth in accumulated 

depreciation.   

Proposed Language 

 No new Proposed Language is needed in the Proposed Order itself, as its discussion of 

Accumulated Deferred Income Taxes (ADIT) relies upon the analysis contained in the discussion 

of Accumulated Depreciation. 
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3. Construction Work in Progress  

 

 On the matter of whether ComEd should be accorded rate base inclusion of certain short-

term Construction Work in Progress (―CWIP‖), the ALJs‘ analysis accepts the AG‘s arguments 

that highlight the deficiencies in ComEd‘s evidence, acknowledges the vagueness of ComEd‘s 

testimony in support of the requested $12.5 million addition to rate base, but then appears to flip 

the burden of proof on the issue, to require proof of unreasonableness, contrary to Section 9-201 

of the Public Utilities Act (―the Act‖).   

The Proposed Order analysis begins by citing Section 9-214
3
 of the Act, and states that 

―We decline to apply Section 9-211 of the Public Utilities Act here because Section 9-241 of the 

Act specifically concerns CWIP.‖ Proposed Order at 34.  The ALJs state, ―As long as there is a 

preponderance of evidence that the projects that are being funded by CWIP will be placed in 

service within 12 months from May of 2011, inclusion in rate base of CWIP-funded projects is 

proper.‖  Id.  The Proposed Order asserts that the Section 9-241 standard is not unduly 

burdensome on a utility‖ and that it ―merely requires a utility to supply evidence establishing the 

truly short-term nature of the CWIP that it seeks to include in rate base.‖  Id.  The problem with 

this assertion is that it is contradicted by rules of statutory interpretation.   

A fundamental principle of statutory interpretation is that one must give effect to the 

entire statutory scheme rather than looking at words and phrases in isolation from other relevant 

portions of the statute.  Michigan Avenue National Bank v. County of Cook, 191 Ill.2d 493, 504 

                                                 
3
  Section 9-214 states ―Notwithstanding the provisions of paragraphs (b) and (d) of 

this Section, the Commission may include in the rate base of a public utility an amount for CWIP 

for a public utility‘s investment which is scheduled to be placed in service within 12 months of 

the date of the rate determination….‖  220 ILCS 5/9-241. 
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(2000).  In other words, statutes should be construed as a whole, with each provision evaluated in 

connection with every other section. Primeco Personal Communications, L.P. v. Illinois 

Commerce Comm’n, 196 Ill.2d 70, 88 (2001); Lulay v. Lulay, 193 Ill. 2d 455 (2000).  Legislative 

intent must be ascertained from a consideration of the entire act, its nature, its object, and the 

consequences resulting from different constructions.  Shields v. Judges’ Retirement System, 204 

Ill.2d 488, 494 (2003).  

Notwithstanding the discretionary inclusion of CWIP permitted by Section 9-214, the 

ALJs cannot disregard the principles underlying Section 9-211 of the Act, which requires plant 

included in rate base to be used and useful and prudently incurred.  220 ILCS 5/9-214.  Nowhere 

in Section 9-214, for example, does it state ―notwithstanding Section 9-211 of the Act.‖  220 

ILCS 5/9-214.  In order for the Commission to approve the inclusion of the requested CWIP 

amounts in rate base, there must be an affirmative showing by ComEd that the requested 

investments are, in fact, scheduled to be placed in service, within 12 months of the date of the 

rate determination.  ComEd‘s request for ―a reasonable proxy‖ for amounts expected to be 

incurred hardly satisfies its burden of proof in this regard. 

While Section 9-214 permits short-term CWIP to be included in rate base during a rate 

case, this Section of the Act leaves the decision as to whether to include CWIP in rate base to the 

Commission; it is not a mandatory grant.  When a utility seeks rate base inclusion of CWIP, it is 

asking the Commission to be allowed to earn a return on the investment in order to provide 

additional ratepayer-supplied funds to finance the projects at issue.  In assessing the request, the 

Commission must evaluate whether granting the utility these additional ratepayer-financing is, in 

fact, appropriate.  If, as AG/CUB witness Brosch points out, there is evidence that such ratepayer 

financing is not needed, the Commission should question the validity of the request and require 
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further evidence from ComEd that the request is justified and reasonable. Mr. Brosch pointed out 

that the projects for which ComEd seeks rate base inclusion are smaller in nature (under 

$25,000) and are charged to ―blanket work orders‖ that have a construction completion period 

that is shorter than 30 days.  He noted that a large percentage of these projects have not been paid 

for in cash, are vendor-financed, and therefore not in need of a return on rate base.  AG/CUB Ex. 

1.0 at 18.  In addition, the fact that ComEd witness Houtsma admitted that the amount in 

question represented ―a reasonable proxy‖ for the amounts that are expected to be incurred in 

future periods hardly constitutes meets the evidentiary standard of Section 9-201 of the Act – a 

standard that still must be met, notwithstanding Section 9-214 of the Act. 

Despite its ultimate conclusion in favor of the Company, the Proposed Order 

acknowledges the deficiencies of the evidence supplied by ComEd, calling the testimony 

supplied by ComEd witness Houtsma ―vague‖ in support of the CWIP rate base inclusion 

request.  The ALJs note, ―It appears that there was no attempt on the part of ComEd to determine 

what, if any, of these smaller projects are funded by the lag between the time when they are 

booked and when the bills of these items/payment to employees or contractors are actually paid.‖  

Proposed Order at 34.  They rightly acknowledge, too, that many of these items can be 

temporarily financed by ―time‖ and that ―ComEd provides no specifics indicating that the AG or 

Mr. Brosch are wrong in this regard.‖  Id.  Inexplicably, however, the Proposed Order concludes 

that the Company satisfied its burden of proof under the Act.  The Proposed Order concludes, 

―While Ms. Houtsma‘s testimony in this regard is vague, we cannot conclude that it is 

inadmissible as a matter of law.‖  Id. 

 There are several problems with this analysis.  First, no party has claimed that Ms. 

Houtsma‘s testimony is inadmissible.  What is at issue is whether her testimony satisfies 



22 

ComEd‘s burden of proving that inclusion of the proxy, short-term CWIP amounts is 

appropriate.  Second, the rationale for this conflicting analysis seems to rest on the ALJs reliance 

on a case, Fraley v. City of Elgin, 251 Ill. App. 3d 72, 76-77 (2d Dist. 1993), that discusses 

―when factual conclusions are totally unsupported factually, and therefore may be disregarded, as 

a matter of law.‖  Proposed Order at 34.  It is unclear which party‘s evidence the ALJs are 

comparing to this standard.  Either way, the case law is inapposite for two reasons:  First, if the 

comparison is to the AG/CUB testimony, Mr. Brosch did show that the projects were subject to 

accrual accounting, and therefore vendor financed, and 2) the facts of the Fraley case do not 

apply here. 

 In Fraley, the plaintiff's alleged that the decedent's suicide was caused by defendants' 

failure to monitor, supervise, or otherwise maintain the jail facility in a manner so as to safeguard 

him from the consequences of his own actions in taking his life.  Defendants filed a section 2-

619 motion to dismiss, asserting, in part, that section 4-103 of the Local Governmental and 

Governmental Employees Tort Immunity Act (Tort Immunity Act) (745 ILCS 10/4-103) barred 

plaintiff's claim, and further argued that plaintiff's case did not come under the ―special duty‖ 

exception to the Tort Immunity Act.  The plaintiff contended that her claim fell within the 

―special duty‖ exception to statutory immunity.  The Second District Appellate Court ruled that 

no facts were alleged by the plaintiff to show that defendants were on notice of circumstances 

indicating that the suicide was immediately imminent or that defendants acted with willful and 

wanton indifference to a life-threatening incident. The Court noted that Section 4-103 of the Tort 

Immunity Act expressly immunizes local public entities and public employees from claims 

arising out of the failure to provide sufficient equipment, personnel, supervision or facilities 

therein, and that nothing in that law ―requires the periodic inspection of prisoners.‖ Fraley, 251 
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Ill.App.3d at 76.  The Court held that although the plaintiff alleged that defendants owed the 

decedent a duty premised upon prevailing practices relative to intoxicated persons, and having 

been on notice of a prior suicide at the jail facility, these allegations, without any factual support, 

were nothing more than legal conclusions, and that the plaintiff's allegation that defendants failed 

to identify or undertake corrective measures relative to jail design defects were factually 

unsupported, thus making them insufficient as a matter of law, and that the Court ―need not 

consider conclusions of fact or law unsupported by specific factual allegations.  Id. at 76-77. 

In its reliance on the Fraley case, the Proposed Order substitutes a plaintiff‘s burden in a 

civil action alleging negligence to evidentiary standards of the Public Utilities Act.  If the point is 

to suggest that the AG/CUB evidence was lacking factually, in fact, it is the ComEd evidence, 

referencing non-identified projects and proxy dollar figures, that is factually deficient.  The 

Proposed Order‘s analysis further states, ―However, we cannot state, based on the record, and 

within a reasonable degree of certainty, that ComEd‘s very short-term expenditures that are at 

issue here will not be in service, and, therefore, used and useful, within 12 months from the 

statutory deadline, which is 12 months from the time when a final order issues in this docket.‖  

Proposed Order at 35.  This observation suggests that the ALJs have mistakenly substituted a 

―proof of unreasonableness‖ standard for ―proof of reasonableness‖, thereby shifted the burden 

of proof onto intervenors.  The proper question under sections 9-201 and 9-214 of the Act is not 

whether the Commission is sure whether intervenors proved the proxy projects will not be in 

service, but whether ComEd proved by a preponderance of the evidence that they will be in 

service.  ComEd failed to meet this evidentiary requirement. 

 The Illinois Supreme Court confirmed the necessity of utilities‘ proving reasonableness, 

rather than intervenors, when it noted, in its reversal of  a Commission decision that incorporated 
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certain costs of a nuclear plant in rate base that ―relied on the presumption of reasonableness 

rather than an affirmative showing of reasonableness‖, that ―the Commission is an investigator 

and regulator of the utilities, and ―it may not rely on intervening parties to contest a rate increase 

or to challenge the evidence offered by the utility.‖  People ex rel. Hartigan v. Illinois Commerce 

Comm’n, 117 Ill.2d 120, 510 N.E.2d 865, 871 (1987).  Noting that ―any participation by persons 

or groups opposing an increase is voluntary and purely fortuitous,‖ the Court held that 

―(R)equiring intervenors to establish unreasonableness is therefore no substitute for requiring 

proof of reasonableness.‖  Id.  

 The ALJs acknowledge this gaping hole in the utility‘s evidentiary presentation, 

concluding that in ComEd‘s next rate case, any lead/lag study shall include the effect of accrual 

accounting on payment for its smaller CWIP-related payments.  The ALJs state, ―Failure to do so 

could result in a determination that ComEd did not meet its burden of proof, or, that ComEd 

failed to comply with a Commission Order, with all of the penalties that are provided for such 

failure in the Public Utilities Act.‖  Proposed Order at 34-35.  While the People appreciate the 

ALJs interest in ensuring the evidentiary standard is met in the next rate case, that requirement 

does not justify an evidentiary pass in this case.   

At page 34, the Proposed Order states, ―We also appreciate the fact that there can be a lag 

between when work is performed and when the bill for that work is paid.  However, without 

evidence indicating that these two lags allow ComEd to pay for its CWIP-related projects, we 

cannot state, within a reasonable degree of certainty, that ComEd‘s CWIP-related projects are 

financed by these two lags.‖  The evidence said to be lacking on the point is actually included 

within the Proposed Order.   The lead/lag study results that are set forth in Appendix A, page 10 

proves that ComEd‘s vendors and employees are providing the vast majority of funding 
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associated with Short-Term CWIP that the Company normally completes within 30 days.  

ComEd has calculated that it pays its vendors, on average, 64.34 days after services or materials 

are provided (Appendix A, Page 10, Line 14, Column c) and this lead day value was not disputed 

by the Staff or AG/CUB.  To the extent ComEd employees charge their time and resulting labor 

costs to short-term CWIP projects, ComEd has calculated that it pays its employees on average 

14.6 days after such work is performed.  These facts are accepted elsewhere in the Proposed 

Order and indicate that ComEd is not required to provide any additional capital to support short-

term CWIP investments, because such amounts are largely funded by delayed payments to 

ComEd‘s vendors and employees.  The Commission need not defer this issue to future lead/lag 

studies when the facts being accepted in the Proposed Order regarding expense lead days 

confirm a conclusion that ComEd is not required to fund its asserted investment in short term 

CWIP because its vendors and employees provide most or all of such funding. 

 For all of the reasons discussed above, the People urge the Commission to reject 

ComEd‘s request to include $12.5 million in short-term CWIP in the test year rate base. 

Proposed language: 

 In accordance with the arguments presented above, the Commission Analysis and 

Conclusion at pages 33-35 should be revised as follows: 

Analysis and Conclusions 

We decline to apply Section 9-211 of the Public Utilities Act here because 
Section 9-241 of the Act specifically concerns CWIP.  Section 9-214 provides, in 
pertinent part, that: 

Notwithstanding the provisions of paragraphs (b) and (d) of this Section, 
the Commission may include in the rate base of a public utility an amount 
for CWIP for a public utility‟s investment which is scheduled to be placed 
in service within 12 months of the date of the rate determination. . . .  
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(220 ILCS 5/9-214(e)).4  As long as there is a preponderance of evidence that 
the projects that are being funded by CWIP will be placed in service within 12 
months from May of 2011, inclusion in rate base of CWIP-funded projects is 
proper.  We therefore disagree with the AG‟s argument that short-term CWIP 
should not be included in rate base.  In fact, as the AG acknowledges, CWIP that 
has a longer-term duration is subject to AFUDC, rendering longer-term CWIP 
projects ineligible for CWIP treatment.   

We note that this standard is not unduly burdensome on a utility.  It merely 
requires a utility to supply evidence establishing the truly short-term nature of the 
CWIP that it seeks to include in rate base.  Additionally, at all times, ComEd has 
the burden to establish the validity of the rates it proposes.  While Section 9-214 
permits short-term CWIP to be included in rate base during a rate case, this 
Section of the Act leaves the decision as to whether to include CWIP in rate base 
to the Commission; it is not a mandatory grant.  When a utility seeks rate base 
inclusion of CWIP, it is asking the Commission to be allowed to earn a return on 
the investment in order to provide additional ratepayer-supplied funds to finance 
the projects at issue.  In assessing the request, the Commission must evaluate 
whether granting the utility these additional ratepayer-financing is, in fact, 
appropriate.  If, as AG/CUB witness Brosch points out, there is evidence that 
such ratepayer financing is not needed, the Commission must question the 
validity of the request and require further evidence from ComEd that the request 
is justified and reasonable. Mr. Brosch pointed out that the projects for which 
ComEd seeks rate base inclusion are smaller in nature (under $25,000) and are 
charged to “blanket work orders” that have a construction completion period that 
is shorter than 30 days.  He noted that a large percentage of these projects have 
not been paid for in cash, are vendor-financed, and therefore not in need of a 
return on rate base.  AG/CUB Ex. 1.0 at 18.  In addition, the fact that ComEd 
witness Houtsma admitted that the amount in question represented “a 
reasonable proxy” for the amounts that are expected to be incurred in future 
periods hardly constitutes meets the evidentiary standard of Section 9-201 of the 
Act – a standard that still must be met, notwithstanding Section 9-214 of the Act. 
 

Yet, ComEd has provided evidence establishing that the projects to be funded 
through its proposed CWIP will be placed in service by April of 2012 are non-
specific.  ComEd‟s sole basis for this fact is the testimony of its employee, Ms. 
Houtsma, who concluded that ComEd‟s short-term CWIP will be used and useful 
within weeks from the time when rates are set in this docket.  (See, ComEd Ex. 

                                                 
4
   ComEd cites Citizens for a Better Environment v. Illinois Commerce Commission, 103 

Ill. App. 3d 133, 430 N.E.2d 684 (4
th

 Dist. 1981).   (See, ComEd‘s Initial Brief at 26).  While this 

case contains an analysis of CWIP and the ―used and useful‖ standard, it did not discuss Section 

9-214 of the Public Utilities Act.  Because Section 9-214 of the Act specifically concerns CWIP, 

we decline to apply this 1981 case here.    



27 

55.02 2nd Rev at 33).  It appears that there was no attempt on the part of ComEd 
to determine what, if any, of these smaller projects are funded by the lag 
between the time when they are booked and when the bills for these 
items/payment to employees or contractors are actually paid.  As the AG and 
CUB point out, many of these items can be temporarily financed by time.  
Additionally, the AG asserts that ComEd‟s lead/lag study does not include CWIP-
related items and ComEd‟s evidence provides no specifics indicating that the AG 
or Mr. Brosch are wrong in this regard.  The lead/lag study results that are set 
forth in Appendix A, page 10 proves that ComEd‟s vendors and employees are 
providing the vast majority of funding associated with Short-Term CWIP that the 
Company normally completes within 30 days.  ComEd has calculated that it pays 
its vendors, on average, 64.34 days after services or materials are provided 
(Appendix A, Page 10, Line 14, Column c) and this lead day value was not 
disputed by the Staff or AG/CUB.  To the extent ComEd employees charge their 
time and resulting labor costs to Short-Term CWIP projects, ComEd has 
calculated that it pays its employees on average 14.6 days after such work is 
performed.  These facts are accepted elsewhere in the Proposed Order and 
indicate that ComEd is not required to provide any additional capital to support 
Short-term CWIP investments, because such amounts are largely funded by 
delayed payments to ComEd‟s vendors and employees. ComEd failed to rebut 
the evidence presented by AG/CUB that questioned the need for rate base 
inclusion and ratepayer-financing of these short-term proxy projects.  Therefore, 
the Commission cannot say, based on the evidence presented by ComEd, that in 
fact the proxy dollar figures presented by the Company are projects that qualify 
for rate base treatment and ratepayer financing that ComEd seeks under Section 
9-214 of the Act.  ComEd‟s requested CWIP treatment is therefore denied. 

While Ms. Houtsma‟s testimony in this regard is vague, we cannot conclude that 
it is inadmissible as a matter of law.  (See, e.g., Fraley v. City of Elgin, 251 Ill. 
App. 3d 72, 76-77, 621 N.E.2d 276 (2nd Dist. 1993), discussing when factual 
conclusions are totally unsupported factually, and therefore may be disregarded, 
as a matter of law).  $12.6 million is at issue, and it concerns many, many, small 
projects that can be completed quickly.  We also cannot state, within a 
reasonable degree of certainty, that all of these projects are vendor-financed.  
We appreciate the fact that accrual-based accounting records record items that 
will become due and owing in the future, as opposed to when the bills for those 
projects become due and owing.  We also appreciate the fact that there can be a 
lag between when work is performed and when the bill for that work is paid.  
However, without evidence indicating that these two lags allow ComEd to pay for 
its CWIP-related projects, we cannot state, within a reasonable degree of 
certainty, that ComEd‟s CWIP-related projects are financed by these two lags.   

However, in ComEd‟s next rate case, any lead/lag study shall include the effect 
of accrual accounting on payment for its smaller CWIP-related payments (the 
payments that are at issue here and that are not accounted for with AFUDC).  
Failure to do so could result in a determination that ComEd did not meet its 
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burden of proof, or, that ComEd failed to comply with a Commission Order, with 
all of the penalties that are provided for such failure in the Public Utilities Act. 
We note for the record that at issue is $12.6 million in very short-term projects.  It 
therefore appears unlikely that these projects will not be completed by the 
statutory completion date.  However, we cannot state, based on the record, and 
within a reasonable degree of certainty, that ComEd‟s very short-term 
expenditures that are at issue here will not be in service, and, therefore, used 
and useful, within 12 months from the statutory deadline, which is 12 months 
from the time when a final order issues in this docket.  In so ruling, we note that 
these items are, by their very nature, very short-term projects.  We therefore 
decline to adopt the AG‟s adjustment.  Because we make this determination 
based upon the evidence presented, we decline to determine whether any FERC 
rule aids ComEd.   

4. Specific Plant Investments 

a. West Loop project repair disallowances 

b, Plymouth Court Feeders 

c. Underground Cable  

The Proposed Order is correct that the Order in Docket No. 07-0566 ―did not set a 

precedent disallowing underground cable in general.‖  However, it did disallow the Underground 

Cable at issue in the present case, and there was no indication that the disallowance was for that 

case only or that ComEd would be allowed to present evidence in future cases that the 

disallowed plant should be included in rate base. 

 

But the Proposed Order is incorrect when it states that ―the actual reason for dispute here 

stems from a change in accounting procedures on the part of ComEd.‖  There was no change in 

accounting procedures, and no one argued that there was any such change.  The Company‘s 

write-off of the Underground Cable, an application of existing ―accounting procedures,‖ was 

offered as evidence that the Company itself considered the disallowance to be permanent.  

Otherwise, no such write-off would be required.  Given that there was no indication that the 

disallowance of the Underground Cable in Docket No. 07-0566 was temporary and given that 
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ComEd wrote these assets off from its books of account, the Underground Cable should not be 

included in rate base in the present case. 

Proposed Language 

 

 In accordance with the arguments presented above, the Proposed Order‘s ―Analysis and 

Conclusions‖ on page 37 should be modified as follows: 

  

Analysis and Conclusions 

The sole basis asserted by Staff for disallowing this item is that it was 
disallowed in ComEd‟s last rate case, docket 07-0566.  In fact, in that case, the 
Final Order of September 10, 2008, at 32-47, concluded that $18.7 million should 
be disallowed due to lack of evidence on this issue.  Therefore, ComEd is correct 
that this Order did not set a precedent disallowing underground cable in general.  
However, it appears that the actual reason for dispute here stems from a change 
in accounting procedures on the part of ComEd.  It is disconcerting that this 
change was not communicated to Staff or other parties.  While we decline to 
adopt this disallowance, we strongly encourage parties to disclose relevant facts 
early on in proceedings.   

 
 As Staff has stated in its Reply Brief, the costs of plant in service are 
evaluated during a rate case and not relitigated in other cases.  Therefore, costs 
disallowed in one rate case are not considered in future rate cases.  “What is at 
issue here is ComEd‟s attempt to add back something that is no longer even 
recorded on its books because it was previously disallowed by the Commission.” 
Staff Reply Brief at 12.  Staff and the AG are correct in observing that ComEd 
has already written off the underground cable. Staff Ex. 1.0, at 16-7; AG/CUB Ex. 
8.0 at 5-6.  Therefore, there will be no other write-off if the underground cable is 
removed from rate base in this case.  Furthermore, we agree with Staff that new 
evidence presented in this case, which ComEd intends to present to render costs 
disallowed in the 07-0566 docket now allowable, should have been presented on 
rehearing in the previous docket.  ComEd‟s underground cable costs in the 
amount of $18.7 million is excluded from rate base.  

  

d. Whether to Include PORCB (Purchase of Receivables and 

Consolidated Billing Service) Costs Here 

e. PORCB Costs 

f. Allocation of G&I Plant 

g. Other 
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5. Cash Working Capital 

 

Under Section 9-201, ComEd carries the burden of proving its proposed expenses and 

rate base, including any asserted cash working capital requirements are reasonable and based on 

substantial evidence.  220 ILCS 5/9-201.  As noted in the AG Initial Brief, ComEd has failed in 

its burden of proving that it requires a positive rate base allowance of $67.7 million for cash 

working capital requirements.  See AG Initial Brief at 23-44.   

The Proposed Order rejects the AG/CUB recommendation to assign a zero Cash Working 

Capital (CWC) allowance to the ComEd test year rate base, as was allowed ComEd in its prior 

rate case.  In doing so, the ALJs appear to have relied solely on their conclusion that ―ComEd‘s 

lead/lag study for the most part was prepared in an appropriate manner and its methodologies are 

similar to those of studies approved by the Commission in other recent rate cases.‖  Proposed 

Order at 49.  It is unclear from this finding why the conclusion was made that the study was done 

―in an appropriate manner.‖  No further explanation is provided.   

This is especially troubling given the substantial evidence supplied by AG/CUB witness 

Brosch, and through cross-examination of ComEd witness Subakrishna and Staff witness Pearce, 

that no specific examination of the ComEd accounts receivables was conducted.  See AG Initial 

Brief at 23-44.  A proper lead/lag study is conducted to systematically measure the number of 

days it takes, on average, for the utility to bill and collect its revenues compared to the time in 

days the utility is able to delay payment of its expenses.  Instead, Mr. Subakrishna presented a 

study of the revenue collection lag that relies on (1) the arbitrary inclusion and exclusion of 

accounts receivable aging intervals for the various customer classes, and (2) arbitrary 

assumptions that customer payments will be received at the mid-point of these accounts 
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receivable intervals, rather than any true measurement of how quickly ComEd customers 

actually pay their bills.  As highlighted in the AG Initial Brief, there is no detail within the broad 

ranges in the various accounts receivable aging intervals that would indicate how many dollars 

within each range are at the low end, the middle or upper end of the range.  No measurement of 

the collection lag was done by interval or within each interval.  Tr. at 1081, 1082, 1084, 1086-

1088, 1092.  As a result, Mr. Subbakrishna adopted very gross assumptions to apply to the 

available data.  For many of the ranges, an assumption was made that the average age of all of 

the receivables in the range was the mid-point of the range.  AG Ex. 1.0 at 27-28; AG Ex. 1.6. 

Simply adopting the mid-point of various aging intervals in the lead/lag study when there is no 

evidence that those mid-points accurate reflect the timing of accounts receivables payments 

hardly provides a sound basis for establishing the cash flow needs of the utility.  Indeed, there is 

nothing ―appropriate‖ in the manner in which this lead/lag study was conducted.   

As noted above, the ALJs also noted that the methodology used by ComEd is ―similar to 

those of studies approved by the Commission in other recent rate cases.‖  Proposed Order at 49.  

Presumably, the ALJs are referencing ComEd‘s listing of ICC Docket Nos. 09-0306, (Ameren 

Illinois Utilities), 09-0166 (Peoples Gas/North Shore) and 08-0363 (Nicor) as cases with ―similar 

methodologies‖ that were approved by the Commission. This point, however, is not a reliable 

basis by which to adopt the ComEd methodology.  First, the notion that this study should be 

adopted because a similar methodology was conducted in other cases and approved by the 

Commission is flawed logic that is inconsistent with Illinois law.  Illinois courts have 

consistently held that ―decisions of the Commission are not res judicata.” Commonwealth 

Edison Co. v. Illinois Commerce Comm’n, 405 Ill.App.3d 389, 407-408. 937 N.E.2d 685  (2
nd

 

Dist. 2010)  (―ComEd”), citing A. Finkl & Sons Co. v. Illinois Commerce Comm’n, 250 
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Ill.App.3d 317,323, (1993).  The concept of public regulation requires that the Commission have 

power to deal freely with each situation that comes before it, regardless of how it may have dealt 

with a similar or even the same situation in a previous proceeding.  Mississippi River Fuel Corp. 

v. Illinois Commerce Comm’n, 1 Ill.2d 509, 513(1953); ComEd, 405 Ill.App.3d at 407-408.  A 

record containing new evidence or argument that implicates past decision compels 

reconsideration on the new record and may require a different result.  See 220 ILCS 5/10-103 

(―any finding, decision or order made by the Commission shall be based exclusively on the 

record for decision in the case‖).    

Second, a review of these cases belies the assertion that the Commission approved the 

same methodology employed by ComEd.  For example, in the Ameren Illinois Utilities rate case, 

Docket No. 09-0306, the Commission, in fact, was troubled by the methodology employed by 

Ameren, and made significant modifications to it, highlighting the utility‘s mistake of the utility 

using assumed collection lag assumptions, rather than empirical evidence:  

The Commission has concerns about AIU's proposed method for calculating the 

CWC requirement. The Commission understands that IIEC's reason for proposing 21 lag 

days in that it is the maximum lawful period customers can delay payment. Section 

285.2070 of Part 285 specifically contemplates the use of a lead/lag study. AIU presented 

a detailed lead/lag study using methods that have been adopted by the Commission in 

numerous previous proceedings, but AIU assumed, rather than proved, the collection lag 

periods used in its study. The absence of empirical evidence supporting the collection lag 

assumptions used in Ameren‘s lead/lag study weighs against the utility, which has the 

burden of proof in this proceeding. Under these circumstances, IIEC's proposal to use a 

21 day collection lag in calculating the CWC requirement is hereby adopted.   

Order of April 29, 2010 at 54. 

There certainly is no evidence in the Order that the methodology adopted by the Commission in 

the Ameren case was embraced, similar, or identical, to ComEd‘s.  
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Likewise, in the Peoples Gas/North Shore case (Docket No. 09-0166), the Commission 

Order specifically highlighted the fact that relying on other Commission decisions regarding 

other utility‘s lead/lag studies is not evidence of reasonableness: 

It is to be expected that each utility‗s lead-lag study will show different results and, thus, 

the decision in Nicor 2008 is not controlling. 

Order of January 21, 2010 at 24.  There also is no evidence that the study employed by Peoples 

Gas was the same methodology used by Edison, or that the use of mid-point assumptions for 

various aging intervals – the principal issue of contention between ComEd and AG/CUB in this 

case – was employed by Peoples Gas.   

 Next, in the Nicor case (Docket No. 08-0363), here again, there is no evidence that the 

use of mid-point assumptions for various aging intervals was employed by Nicor.  Likewise, the 

Commission specifically rejected the Company‘s calculation of CWC needs based on revenues 

and expenses: 

While both parties have chosen to rely on past Commission findings to support 

their positions, we must focus on the facts presented here. The Company argued that 

Staff‗s analysis is flawed, but has failed to provide the Commission with any analysis to 

counter Staff‗s CWC determination. Further, we find that the imbalance between 

operating revenue and expenses using Staff‗s calculations is slight and its overall impact 

is inconsequential to the CWC requirement. As such, Staff‗s analysis of the balancing of 

the Company‗s operating revenues and expenses is approved. 

 

Docket No. 08-0363, Order of March 25, 2009 at 14.  In the instant case, the Commission is 

obligated under Section 9-201 to require proof of reasonableness of a utility request for 

additional ratepayer funds.  Pointing to methodologies employed in prior orders as evidence of 

reasonableness hardly satisfies this statutory requirement. 
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 Finally, if we accept for the sake of argument that these prior Illinois cases  are 

supportive of the grossly inaccurate accounts receivable aging method advanced by ComEd to 

estimate the revenue collection lag, we cannot ignore that ComEd‘s result is substantially 

overstated when compared to these other utilities‘ collection lag day values.  ComEd‘s collection 

lag of 39.16 days is clearly unreasonable when compared to Peoples Gas (32.72 days), North 

Shore Gas (23.24 days) and Ameren Illinois Utilities (28.13 days) and this discrepancy is not 

explained by ComEd or in the Proposed Order.  (AG/CUB Ex. 7.0, 14)   One obvious contributor 

to the overstatement of ComEd‘s collection lag is the inclusion of very old receivables in the 

121-365 day aging block, up to 44 percent of which receivables will prove uncollectible by 

ComEd‘s own estimates.  (Id, p.21)  Any study of CWC should be focused upon actual 

measurements of cash flows through the utility, and uncollectible accounts do not represent cash 

flow.  They only serve to overstate the collection lag estimates. 

 The bottom line is that the Proposed Order accepts without question, a lead/lag study that 

relies on unproven, arbitrary assumptions that customer payments will be received at the mid-

point of designated accounts receivable intervals, rather than any true measurement of how 

quickly ComEd customers actually pay their bills. This hardly counts as proof of reasonableness 

under Section 9-201 of the Act, and ratepayers should not be on the hook for millions of dollars 

in a CWC allowance.  The ALJs assert that the Commission has accepted such studies before, 

but the above-quoted orders hardly support that notion and instead show ComEd‘s study to 

vastly overstate the estimated revenue collection lag.   

 The Proposed Order also faults AG/CUB‘s challenges to ComEd‘s lead/lag study on the 

subject of pension/OPEB costs, severance costs and the IEET, stating that, ―…the first two 

erroneously try to treat cash items as non-cash, and once again disregard that ComEd actually 
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understated its loss of the time value of money.‖  This conclusion misses the point on these costs.  

If these costs are included in the lead/lag study at all, both the timing of cash inflows (the 

revenue lag) and the timing of cash outflows must be studied.  In the Company‘s lead/lag study, 

the Pension and OPEB expenses at line 10 are assigned a zero assumed expense lead (in column 

F) because ComEd has not studied the cash payment timing associated with pension and OPEB 

expenses.  However, the cash recovery of these accrual-basis expenses are included at lines 2 and 

7 where they are afforded a full revenue lag.  (AG/CUB Ex. 7.0, p.22)  The Proposed Order errs 

in finding that ―ComEd actually understated its loss of the time value of money‖ without 

explanation of how this occurred.  More fundamentally, the Proposed Order does not require 

ComEd to either consistently treat these expenses as cash items with full measurement of both 

the expense and revenue lag day, or as non-cash items removed from the study in both the 

revenue and expense calculations.  Accepting an unproven ―assumed zero‖ payment lag day 

value for expenses without study is inappropriate when the related revenue recoveries are 

assigned a full revenue lag. 

 The Illinois Supreme Court confirmed the necessity of utilities‘ proving reasonableness, 

rather than intervenors, when it noted, in its reversal of  a Commission decision that incorporated 

certain costs of a nuclear plant in rate base that ―relied on the presumption of reasonableness 

rather than an affirmative showing of reasonableness‖, that ―the Commission is an investigator 

and regulator of the utilities, and ―it may not rely on intervening parties to contest a rate increase 

or to challenge the evidence offered by the utility.‖  People ex rel. Hartigan v. Illinois Commerce 

Comm’n, 117 Ill.2d 120, 510 N.E.2d 865, 871 (1987).  Noting that ―any participation by persons 

or groups opposing an increase is voluntary and purely fortuitous,‖ the Court held that 
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―(R)equiring intervenors to establish unreasonableness is therefore no substitute for requiring 

proof of reasonableness.‖  Id.  

The Commission should reject the lead/lag study prepared by the Company and reflect a 

zero CWC in ComEd‘s test year rate base.  ComEd failed in its burden of proving that its pattern 

of collecting cash revenues from its customers more rapidly or less rapidly than it pays its 

employees and vendors for the input resources required to provide utility services requires a 

$67.7 million infusion to its rate base.   

Finally, as discussed in the attached affidavit of Michael L. Brosch, there are significant 

mathematical and accounting errors in the calculation of the CWC adjustment, regardless of the 

ultimate conclusion adopted, that detrimentally affect ratepayers.  A discussion of these 

calculation errors is contained in the attached Affidavit of AG/CUB witness Michael L. Brosch, 

who reviewed Appendix A of the Proposed Order, and is incorporated by reference herein.  The 

Commission‘s final order in this docket must reflect these corrections in order to establish just 

and reasonable rates. 

In addition, if the Commission retains the ALJ‘s finding on CWC, the number for CWC 

added to ComEd‘s rate base, as shown in Appendix A, page 6, is incorrect.  As the Proposed 

Order acknowledges, ComEd revised its CWC request in its Surrebuttal testimony to reflect a 

Staff adjustment, which reduced the Company‘s original $89.7 million figure to $67.7 million.  

Proposed Order at 43.  Should the Commission reject the AG/CUB recommendation, the 

calculation of the Company‘s CWC should incorporate the changes adopted in ComEd‘s 

surrebuttal testimony.  

Proposed Language 
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 For all of the reasons stated above, the Commission Analysis and Conclusion at page 49 

of the Proposed Order should be modified as follows: 

Under Section Section 9-201 of the Act, ComEd carries the burden of 
proving its proposed expenses and rate base, including any asserted cash 
working capital requirements, are reasonable and based on substantial evidence.  
220 ILCS 5/9-201.  The record evidence shows that ComEd has failed in its 
burden of proving that it requires a positive rate base allowance of $67.7 million 
for cash working capital requirements. A proper lead/lag study is conducted to 
systematically measure the number of days it takes, on average, for the utility to 
bill and collect its revenues compared to the time in days the utility is able to 
delay payment of its expenses.  Instead, ComEd presented a study of the 
revenue collection lag that relies on (1) the arbitrary inclusion and exclusion of 
accounts receivable aging intervals for the various customer classes, and (2) 
arbitrary assumptions that customer payments will be received at the mid-point of 
these accounts receivable intervals, rather than any true measurement of how 
quickly ComEd customers actually pay their bills.  As highlighted in the AG Initial 
Brief, there is no detail within the broad ranges in the various accounts receivable 
aging intervals that would indicate how many dollars within each range are at the 
low end, the middle or upper end of the range.  No measurement of the collection 
lag was done by interval or within each interval.  Tr. at 1081, 1082, 1084, 1086-
1088, 1092.  As a result, ComEd adopted very gross assumptions to apply to the 
available data.  For many of the ranges, an assumption was made that the 
average age of all of the receivables in the range was the mid-point of the range.  
AG Ex. 1.0 at 27-28; AG Ex. 1.6. Simply adopting the mid-point of various aging 
intervals in the lead/lag study hardly provides a sound basis for establishing the 
cash flow needs of the utility.  ComEd‟s lead/lag study for the most part was 
prepared in an appropriate manner and its methodologies are similar to those of 
studies approved by the Commission in other recent rate cases. Both ComEd 
and Staff agree that the final CWC requirement will be based on the revenue 
requirement that is ultimately approved by the Commission in this proceeding. 
Staff and ComEd now agree as to the revenue collections lag and employee 
benefits and FICA taxes.  

With respect to AG/CUB‟s criticisms of ComEd‟s lead/lag study‟s 
calculation of the revenue collections lag, the Commission finds the criticisms as 
to both the weighting of different aging periods of receivables and the criticisms 
relating to inclusion of receivables 91 to 365 days old are not well-founded. and 
are inconsistent.As such, ComEd‟s request for a $67.7 million CWC allowance is 
denied.  

 

6. 2009 Pension Trust Contribution 
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 The Proposed Order mischaracterizes the AG position on ComEd‘s 2009 pension trust 

contribution.  The AG did not, as the Proposed Order represents, ―contend that ComEd should be 

denied recovery of the cost of the $92.5 million pension asset because, according to AG/CUB, 

the underfunding should have been addressed through larger contributions in 2006 through 

2008.‖  Proposed Order at 51.  Correctly stated, the AG/CUB position is that if the pension 

contributions in the years 2006-2008 had been equal to the actual accrued pension expenses in 

those years, then the $92.5 million contribution in 2009 would not have been necessary.  The 

Commission has a well-established policy of not allowing prepaid pension costs in rate base.  

Utilities should not be able to circumvent the Commission‘s well-established policy by 

underfunding their pension contributions for a number of years and then bunching the 

contributions into one year, as ComEd did in 2009. 

Proposed Language 

 The Commission‘s ―Analysis and Conclusion‖ on the 2009 pension trust contribution on 

pages 49-52 should be modified as follows: 

 

Commission Analysis and Conclusion 
 

ComEd is requesting to include $92.5 million ICC-jurisdictional rate base 
effect of its pension contribution in its rate base.  ComEd‟s witness Houtsma 
admits, and It is a matter of record evidence, that the Company‟s contributions 
during the years 2006-2008 were approximately $80 million less than the 
recorded pension costs in those years.  ComEd Ex. 55.5; Tr. 2367.  As AG/CUB 
witness Effron explained, to the extent that pension contributions match pension 
accruals, there would be no increase in the prepaid pension asset included on 
the Company‟s balance sheet. The Commission has a long-standing policy 
against allowing prepaid pension costs in rate base.  To the extent that the 2009 
pension contribution was intended to make up for the difference between 
accruals and contributions during the 2006-2008 period, it should not be included 
in rate base.  ComEd‟s $92.5 million pension contribution is therefore disallowed 
from rate base, minus the offsetting adjustment to remove ADIT of $23,841,000, 
for a total disallowance of $68,750,000.    
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Staff contends that ComEd would be adequately compensated for its 
contribution by providing for a regulatory return equal to the jurisdictional portion 
of the reduced pension expense resulting from the discretionary contribution.  
Pearce Reb., Staff Ex. 18.0 at 8-9.  We agree with ComEd, however, that Staff‟s 
methodology for arriving at its recovery amount - working backward from an 
estimated reduced cost to customers - bears no relationship to the economic cost 
to ComEd of its pension contribution.  A customer benefits test has been applied 
only in the context of incentive compensation payments and should not be 
expanded into other areas. It would be impossible to match costs and customer 
benefits on a system-wide basis.  We therefore reject Staff‟s proposal.   

AG/CUB contend that ComEd should be denied recovery of the cost of the 
$92.5 million pension asset because, according to AG/CUB, the underfunding 
should have been addressed through larger contributions in 2006 through 2008.  
Effron Dir., AG/CUB Ex. 2.0 at 15; Effron Reb., AG/CUB Ex. 8.0 at 9.  However, 
ComEd‟s 2009 pension contribution was necessitated by the substantial 
investment losses experienced by Exelon‟s pension fund in 2008 as a result of 
the recession and it was thus unnecessary to have made larger contributions in 
prior years. We reject AG/CUB‟s proposed disallowance.  

The Company‟s 2009 pension contribution was a reasonable response to 
the decline in the funded status of the pension plan.  By making the contribution 
in 2009, ComEd properly avoided the compounding effect of continued 
underfunding and as a result of earnings on the contribution, reduced the 
pension expense component of the revenue requirement in this proceeding.  We 
agree that not allowing ComEd to include its pension contribution in its revenue 
requirement may encourage utilities to divert capital resources to other 
investments that would produce a full return, rather than properly fund pension 
plans. Therefore, the Commission approves the 92.5 million ICC-jurisdictional 
rate base effect of its pension contribution in its rate base.   

 

7. Capitalized Incentive Compensation  

8. Customer Deposits 

 

 At page 55, the Proposed Order correctly rejects ComEd‘s argument that its rate base be 

reduced by an amount that reflects the deposits on its delivery service charges only, as opposed 

to the total amount of customer deposits.  Proposed Order at 55.  As the Proposed Order 

correctly notes, ComEd acknowledged that its receipt of deposits reflects a calculation related to 

the entire amount of a customer‘s expected bill, including the cost of energy delivered,  not just 

the delivery service portion.  Id.  
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 However, the Proposed Order incorrectly rejects the conclusion of both Staff and 

AG/CUB witnesses that a year-end balance of customer deposits, rather than the 13-month 

average of the 2009 level, more accurately reflects a normalized level of this rate base reduction 

item.  Curiously, the Proposed Order acknowledges that ―The evidence shows there were 

significant increases in customer deposit balances from 2006 through 2008 and significant 

increases in 2009.‖
5
  Yet, the ALJs conclude that the ComEd proposed number ―more accurately 

reflects the test year balance‖ and that it ―more fully captures any growth in customer deposits.   

 Id.  The evidence shows that the opposite is true. 

 It is important to note that simply adopting a 13-month average balance of the 2009 test 

year amount does not ensure that is a representative amount of customer deposit balances.  The 

purpose of the test year amounts is to reflect a normalized level of expenses and revenues.  As 

both Staff and Mr. Brosch demonstrated, the balances of Customer Deposits have been 

consistently growing since 2006 and throughout 2009, as shown on Schedule B-13, pages 1 and 

2.  Therefore, utilization of the December 2009 amounts would be more representative of 

ongoing levels and better matched to the otherwise year-end 2009 rate base than ComEd‘s 

proposed 13-month average.  On this, both Staff and AG/CUB agreed.  This end-balance should 

be adopted by the Commission. 

Proposed Language 

 In accordance with the arguments presented above, the Commission should modify the 

conclusion at page 55 should be modified as follows: 

Analysis and Conclusions 

                                                 
5
 In addition, the Proposed Order incorporates the $85 million number proposes by Staff 

and AG/CUB. 



41 

We reject ComEd‟s Staff‟s and AG/CUB‟s proposal to use a 2009, 13-
month jurisdictional average balance year-end balance, instead of an year end 
average balance, to calculate customer deposits.  The evidence shows there 
were insignificant increases in customer deposit balances from 2006 through 
2008 and significant increases in 2009. The purpose of the test year amounts is 
to reflect a normalized level of expenses and revenues.  As both Staff and Mr. 
Brosch demonstrated, the balances of Customer Deposits have been 
consistently growing since 2006 and throughout 2009, as shown on Schedule B-
13, pages 1 and 2.  Therefore, utilization of the December 2009 amounts would 
be more representative of ongoing levels and better matched to the otherwise 
year-end 2009 rate base than ComEd‟s proposed 13-month average.  This end-
balance is adopted by the Commission. 
The use of an average balance, as proposed by ComEd, more accurately reflects 
the test year balance, as it is accounts for the fluctuations in the monthly 
balances during the test year.  We additionally note that it also more fully 
captures any growth in customer deposits.   

 
 With regard to the amount of the deposits, that is, whether to use the total 
amount or only an amount that reflects delivery service, we note that ComEd 
acknowledges that deposits reflect the entire amount of a customer‟s expected 
bill, including the cost of the energy delivered.  This is because, if a customer 
does not pay a bill, ComEd will be at a loss both for the delivery service provided 
and also the cost of the energy it paid for when providing delivery service. 
Conversely, it is the total deposit, not just the delivery-service portion of the 
deposit that is a source of revenue for ComEd.  We also note that if there were 
no electricity to deliver, there would be no delivery service.  Also, as the AG and 
CUB point out, while ComEd states that this service is non-jurisdictional, it 
provides no proof of what other jurisdiction would be involved in this service. 
Therefore, ComEd‟s reference to the portion of the deposit that is not for delivery 
service as “non-jurisdictional” is misleading.  It is the total deposit amount that 
should be the amount used to reduce rate based here.  This is consistent with 
our conclusion regarding Late Payment Charge Revenue.  The amount of 
customer deposits reducing rate base is therefore, $$85,962,000.  (ComEd Ex. 
29.1 Sched. B-13).   

 

9. Material and Supplies Inventories 

10. Severance Cost – Regulatory Debit 

D. Rate Base (Total) 

IV. OPERATING EXPENSES 

A. Overview 

B. Potentially Uncontested Issues 

1. 2009 Amortization adjustment of Existing Regulatory Assets (Staff) 
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2. Outside Professional Services – Jacobs Consultancy (Staff) 

3. Advertising Expense (Staff) 

4. Investment Tax Credit Amortization (AG) 

 

C. Potentially Contested Issues 

 

1. Incentive Compensation Cost and Expenses 

2. Rate Case Expenses 

a. Rate Case Expenses of the Instant Case 

ComEd Witnesses Andrade and Hewings 

 

The People recommended that the Commission disallow the entirety of the charges 

ComEd seeks to recover for the testimony of Juan Andrade and Geoffrey Hewings, because 

testimony on economic development and whether ComEd is a ―good corporate citizen‖ is 

irrelevant to a rate case and consumers should not be asked to pay for it.  The Proposed Order 

concluded that because the testimony was admitted, the Commission should require ratepayers to 

pay some portion of the cost of these witnesses. Proposed Order at 69.  However, the Proposed 

Order allows only half of the amount requested because the Company did not meet its burden to 

justify the size of the charges.  The People agree that the Company did not justify the size of the 

charges.  First, the People recommend that the entire amount for these witnesses be disallowed, 

but in the alternative, provide express reasons specifying why the 50% disallowance is 

appropriate. 

The record demonstrates that Dr. Andrade billed ComEd $29,600 for his services.  

ComEd Ex. 56.3 Rev. page 2.  Although he holds advanced degrees, his degrees are in the arts 

and education – not in engineering, finance, economics, or any other field relevant to the 

provision of electricity.  ComEd Ex. 3.0 Rev. & 3.1.   Dr. Andrade testified to the contributions 

ComEd made to Hispanic or Latino organizations through charitable donations and service.  



43 

ComEd Ex. 70.0.  Given the lack of technical detail or knowledge required for his testimony, it is 

hard to justify a charge of $29,600 for 7 pages of testimony, particularly when the substance of 

his testimony was not much more than to identify some of the Hispanic organizations listed on 

ComEd Schedule C-7, showing charitable contributions of $5,000 and greater over the years 

2007, 2008 and 2009.   

In fact, Dr. Andrade‘s organization, the United States Hispanic Leadership Institute, 

received $34,000 for 2007, 2008, and 2009 from ComEd.  ComEd Sch. C-7 at pages 5, 43, 50.  

El Valor received $101,000 over those same three years, id. at pages 2, 39, 46, and the other 

organizations identified at page 3 of Dr. Andrade‘s testimony received more than $430,000 from 

ComEd (which it included in its rate request to be paid by consumers).  Id. at pages 1, 4, 38, 40, 

42, 45, 46, 48, 49.  Although it should not be surprising that organizations receiving 

contributions at this level are grateful to their benefactor, ratepayers should not be asked to pay 

close to 30,000 to be told so.    

The People maintain that none of Dr. Andrade‘s charges should be included in the rate 

case expense and that his entire charge should be removed.   As discussed more fully below, if 

the Commission chooses to allow ComEd to charge ratepayers for half of Dr. Andrade‘s 

testimony, rather than treat it as a disallowance against the total $225,000 that ComEd claimed 

for Economic Development and Jobs testimony, the Commission should build from the bottom 

up, and only allow the remaining half in the rate case expense.  Otherwise, the disallowance will 

be significantly less than half of Dr. Andrade‘s bill, and still leave consumers paying more than 

$100,000 for ―economic development‖ testimony of very little value. 

Similarly, the Proposed Order recommends that half of Dr. Hewings‘ testimony cost be 

disallowed, and sets that amount at $12,500.  Proposed Order at 69.   Staff identified Dr. 
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Hewings charges as $15,000 plus $10,000 of associated legal expenses.  Staff Ex. 17.01, p. 2.   

However, ComEd Exhibit 56.3 Rev. page 2 shows that as of November, 2010, he had only billed 

$5,000.  The Commission should not include more than Dr. Hewings‘ billed ComEd for his 

testimony.  Accordingly, it should cap the amount included in the rate case expense for this 

witness at $5,000.   

Proposed Language: 

 

The language on pages 68-69 should be amended as follows: 

 

Analysis and Conclusions 
 

The legal process has a variety of tools available to parties who view 
evidence as irrelevant.  They include motions to strike, motions in limine and 
objections to the admission of evidence while the case is being tried.  As ComEd 
correctly points out, the testimony of Drs. Andrade and Hewings were admitted 
into evidence, without objection.  While this testimony was previously stricken as 
irrelevant, it still was later admitted without objection.  We cannot now disallow 
the cost of this testimony based on the fact that it is irrelevant.  Presumably, if 
this testimony were irrelevant, a party would have objected to its admission on 
that basis.  Indeed, it is the parties‟ responsibility to ensure that the evidence 
submitted conforms to the rules of evidence.  We encourage all parties to use the 
legal tools available to them in the future.   

 
However, there is no evidence that the costs charged by these two 

witnesses are reasonable.  These two witness‟ testimony is unlike the situation 
with attorney‟s fees or certain types of expert witnesses, where the parties at 
least have the charges incurred in other cases or in previous cases as a 
guideline to determine the reasonableness of the charges.  That is not the case 
with these two witnesses.  Also, they prepared short pieces testimony with few 
facts therein. Dr. Andrade did not offer any technical analysis and his education 
is unrelated to utility operations.  Nevertheless, he billed ComEd $29,600 for 
seven pages of testimony.  This is excessive, and is not just and reasonable, 
particularly in light of the fact that the subject of his testimony was that ComEd is 
a “good corporate citizen” due to the charitable donations that ComEd makes to 
organizations that ratepayers ultimately pay.  ComEd will only be allowed to 
recover half of the initially estimated charge provided in response to discovery, or 
$13,000. 

 
Dr. Hewings charges were initially identified by ComEd as $15,000.  

However, in ComEd‟s surrebuttal testimony, only $5,000 was identified as 
invoiced by Dr. Hewings.  No more than $5,000 will be included in the rate case 
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expense for Dr. Hewings‟ testimony.  We do not expect that amount to double 
given the limited cross-examination of Dr. Hewings.  If there is any remainder for 
his testimony, we direct that consumers should not be asked to pay it.  Therefore, 
the charges for these two witnesses ($25,000 for Dr. Hewings and $21,000 for 
Dr. Andrade) are not just and reasonable.  They are reduced therefore by half. 
($12,500 for Dr. Hewings and $10,500 for Dr. Andrade).   
 

Other Economic Development Evidence 

 

The Proposed Order properly finds that the $101,030 charge by Chicago Partners should 

not be included in the rate case expense.  The People do not except to this finding.  Referring to 

the People‘s position at page 69, the Proposed Order notes that the total amount ComEd included 

in its rate case expense for Economic Development/Jobs was $225,000.   See also ComEd Ex. 

56.3 Rev. page 2; ComEd Sch. C-10.  In order to accurately reflect the costs that can be included 

in the rate case expense, only the portion of the $225,000 actually justified should be allowed 

into rates and paid for by consumers.   

The Proposed Order only approved $23,000 in expenses under the Economic 

Development category, being ($12,500 for Dr. Hewings and $10,500 for Dr. Andrade).  As 

stated above, the People recommend that this amount be reduced to $18,000 ($13,000 for 

Andrade and $5,000 for Hewings).   However, the effect of the Proposed Order is to require 

consumers to pay $100,970 for Economic Development, although at the same time it finds that 

only $23,000 was justified.  ($100,970 =  $225,000 less $101,030 less $23,000).  The 

―disallowance‖ approach of the Proposed Order should be modified so that consumers only pay 

the amounts the Proposed Order found reasonable.  This approach more accurately calculates the 

amount that consumers should pay, and eliminates the more than $100,000 remainder that was 

never justified or attributed to any particular service, witness, or consultant.  This change is 

reflected in the Proposed Language added below. 

Proposed Language 
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The language on page 70 should be amended as follows, and Appendix A, page 13 

should be amended to increase the rate case disallowance for economic development to 

$202,000. 

Analysis and Conclusions 

There is no evidence here indicating what the “Chicago Partners” did for 
ComEd.  As the AG points out, it appears that there was no testimony proffered 
by this entity and ComEd has not presented any indication that the “Chicago 
Partners” otherwise proffered or assisted with the preparation of evidence.  We 
further note that Mr. Fruehe‟s surrebuttal testimony, cited above, indicates that 
ComEd may have, in fact, chosen not to use whatever the “Chicago Partners” 
prepared for ComEd.  ComEd proffers no explanation for what appears to be 
ComEd‟s decision to “go forward” with the expenses involved regarding the 
“Chicago Partners” at a point in time when it appears that ComEd was not certain 
whether to use whatever that entity provided to ComEd in this docket.  Further, 
because ComEd has not established what the “Chicago Partners” did for it, we 
cannot state that hourly rates of $980 and $440 are just and reasonable.  The 
fees for the “Chicago Partners are disallowed, in their entirety.   

As stated above, the total amount that ComEd claimed for “Economic 
Development” was $225,000.  See ComEd Sch. C-10, line 15.  However, the 
only Economic Development costs justified in the record are the reduced witness 
fees for Dr. Andrade and Dr. Hewings, amounting to $18,000.  Therefore, a total 
of $207,000 is removed from the rate case expense. 

 

Multiple Cost of Capital, ROE (Return on Equity) and Financial Witnesses 

The Proposed Order disallows $120,000 of the $360,000 in cost of capital and financial 

witness costs.  Although the People requested a larger disallowance, the People do not take 

exception to this finding.   

Proposed Language 

 

The language on pages 73-74 should be amended as follows simply to clarify the 

conclusion. 

Analysis and Conclusions 
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We note at the outset that Section 9-229 of the Public Utilities Act now 
requires the Commission to specifically assess the justness and reasonableness 
of the expert witness fees in rate case expense.  (220 ILCS 5/9-229).  We agree 
with ComEd that the amount number of witnesses on a topic is not necessarily 
indicative of the fact that these experts were not necessary.  We also agree with 
Staff‟s and the AG/CUB‟s argument that, at some point, the deck “is stacked” 
against them (as they have limited funds) merely due to the volume of experts 
that a utility proffers with seemingly unlimited funds coming from the rate case 
expense, which the general public pays for in rates.  As shall be set forth more 
fully below, this type of issue is one that has been confronted by the federal and 
Illinois courts for decades when entertaining fee petitions in a variety of settings, 
including Title VII, petitions filed pursuant to 42 U.S.C. Sec. 1988, the Ill. 
Freedom of Information Act, the Ill. Human Rights Act, the Ill. Nursing Home 
Care Act and myriad other laws.  This issue is illustrative of the necessity for a 
rulemaking regarding how to apply the new law, (220 ILCS 5/9-229) and the 
need to assess what a well-established body of law regarding fee petitions can 
aid in this regard.   

However, while we make no assessment as to the correct number of 
witnesses regarding return on equity, the AG has demonstrated that $360,000 for 
many witnesses on an issue is not something that is just and reasonable for the 
ratepayers to bear, when the usual number amount of expert witnesses on this 
issue is but one.  We also disagree with ComEd‟s assertion that ComEd only 
presented two, not four return on equity witnesses.  Only two of those witnesses 
may have been “base ROE” but the fact remains that Ms. Tierney and Mr. Fetter 
presented return on equity evidence; they just presented evidence regarding 
discreet portions of return on equity.  (ROE).  

We also disagree with the AG‟s argument that the testimony of Mr. Fetter, 
Ms. Abbott and Mr. O‟Connor should be disallowed because it is irrelevant.  As 
was the case with Drs. Andrade and Hewing, we note that this evidence was 
admitted into evidence without objection.  If the AG is of the opinion that 
evidence is irrelevant, it should have objected to admission of this evidence.  It 
did not.   

However, one component of justness and reasonableness for rate case 
expense is necessity.  ComEd has proffered no facts indicating that all of this 
testimony was necessary.  While reducing $360,000 to $100,00 seems to be 
extreme, it does appear, based on a review of the evidence that ComEd 
proffered, that a reduction of $120,000 for a total amount of $240,000 reflects 
what could have easily proffered in terms of return on equity.  We also note that 
much of the evidence on these issues was duplicative.  Therefore, ComEd‟s rate 
case expense is reduced by $120,000.   

 
Sullivan and Associates 
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The People take no exception to the Proposed Order conclusion to disallow the cost of 

Sullivan and Associates.   

AG/CUB Witness Mr. Smith’s General Reduction for Rate Case Expense due to 

Overestimates 

The People take exception to the Proposed Order conclusion that the People did not 

provide sufficient and specific evidence that ComEd over-estimated its rate case expense.  First, 

the Proposed Order improperly shifts the burden of proof to the People, requiring the People to 

justify why ComEd‘s full claim should be rejected, rather than requiring ComEd to explain why 

large amounts of claimed cost have not been attributed to any particular service, witness or 

consultant.  Further, the Proposed Order combined the People‘s evidence and argument about 

witness and consultant costs with their arguments about attorney‘s fees.  These are separate 

issues, with different evidence and arguments, and they should be discussed separately.  

The Commission Should Not Allow ComEd To Charge Ratepayers for $890,000 in 

―Post Direct Testimony Witness Costs‖ That ComEd Presented No Evidence To 

Support.  

The Proposed Order states that the People ―cited no specific example of over-estimate or 

multiple entries for similar services.‖  Proposed Order at 79. In addition to impermissibly 

shifting the burden of proof to the People, the Proposed Order misstates the evidence that 

showed (1) that ComEd over-estimated five of it Consultant‘s budget by more than 50% 

spending only $462,  of its claimed $920,000, or 49% as of November 30, 2010; and (2) it over-

estimated its Witnesses budget by more than 100%, and provided no evidence whatsoever 

attributing $890,000 in ―post-direct witness testimony.‖  The specifics of these over-estimates 

are better understood in the context of how ComEd identified its rate case expenses on Schedule 

C-10.   

Consultants     $1,770,000  



49 

Expert Witnesses – Direct Case       $ 840,000 

Post-Direct Testimony Witnesses      $ 890,000 

Legal fees accounted for the remaining $5 million of the total $8.5 million claim.  ComEd Sch. 

C-10.     

In reviewing the rate case expense, AG/CUB witness Ralph Smith addresses various 

expenses, as discussed above.  He also examined the discrepancies between the ―consultant‖ 

budget and the amounts actually billed as of October 31, 2010 (the latest billing available). He 

included items that he had not examined in connection with specific services, and concluded that 

―[i]t is apparent that ComEd has overstated its consultant and expert witness costs.‖  AG/CUB 

Ex. 9.0 at 29.   In ComEd‘s Surrebuttal Testimony, the Company provided invoiced amounts, 

and the following five categories continue to show substantial over-estimates, with some 

expenses being less than 50% of the billed amounts, and the overall percentage for these 

particular services totaling only 50.28% of the estimated amounts ComEd seeks to include in 

customer rates.  These estimates, which are itemized on Schedule C-10 and make up $920,000 of 

the total $1.77 million ComEd claims for consultants alone. 

TABLE OF OVER-ESTIMATED CONSULTANT COSTS 

Description of 

Service 

ComEd‘s 

Estimate in 

Schedule C-10 

Invoices Paid 

through Oct 

30, 2010, 

AG/CUB Ex. 

9.0 at 29 

Invoices Paid 

through Nov 30, 

2010, ComEd 

Ex. 56.3 Rev p.2 

Unspent Amounts 

as of Nov 30, 

2010 

Administrative 

and General 

$270,000 $150,560 $183,669 $87,331 

Discovery 

Contractor 

$50,000 $18,637 $20,360 $29,640 

Prepare Data 

Room 

$250,000 $122,200 $122,200 $127,800 
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Distribution Plant 

Field Study 

$250,000 $93,512 $93,511 $156,489 

Graphic Design $100,000 $41,346 $42,829 $57,171 

Total $920,000 $426,255 $462,579 $457,421 

 

AG/CUB Ex. 9.0 at 29.  In Surrebuttal, ComEd filed ComEd Ex. 56.3 Rev. page 2 showing the 

total amounts that ComEd had been invoiced through November 30, 2010.   and attributing those 

amounts to specific witnesses and functions.   Although that schedule attributes invoices for 

Consultants accounting for 83.36% of the total claimed from consumers, it does not remove 

items such as costs for Alternative Regulation and Economic Development that the Proposed 

Order recommends removing.  Accordingly the percentage spent is irrelevant to whether the 

specific estimates and charges AG/CUB witness Smith identified as over-estimates in fact are 

over-estimates.   

 As the above table makes clear, AG/CUB witness Smith identified certain specific 

estimates for certain specific functions that ComEd has over-estimated, totaling $457,421 using 

ComEd‘s most recent numbers in ComEd Ex. 56.3 Rev. page 2.   Moreover, these functions are 

the type of functions that one would expect to be incurred at the beginning of the case, as 

confirmed by the small increase in most of these costs from October 31 to November 30  (e.g. 

Administrative and Support Functions, Discovery Contractor, Prepare Data Room).  The 

evidence clearly supports an adjustment to protect consumers from paying ComEd twice what it 

ended up costing ComEd for these functions.   

A second major category of expense identified on Schedule C-10 is ―Post-Direct 

Witnesses,‖ equaling $890,000 compared to the estimate of $840,000 for its Direct Expert 

Testimony. ComEd Exhibit 56.3 Rev. page 2 shows that 84.17% of its Direct Expert Testimony 
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budget was accounted for (notwithstanding some over-runs and not removing witnesses the 

People had challenged).  However, that exhibit attributes no charges at all to the $890,000 

ComEd initially estimated for Post-Direct Testimony Witnesses.  ComEd Ex. 56.3 Rev. page 2.   

It is not reasonable to require ratepayers to pay $890,000 for post-direct witnesses when ComEd 

presented no invoices and no itemization to justify any of that charge.   

ComEd witness Fruehe also submitted a schedule that purported to show that in the past, 

ComEd has spent a similar percentage of its projected rate case expense in the first five months 

of its rate case.  ComEd Ex. 56.3Rev. page 1; ComEd Ex. 56.0 at 18.   The Proposed Order 

concludes that ―ComEd correctly asserts that often, more work has to be done in rebuttal in a 

Commission case than in the direct case is, unfortunately, often the case at this Commission.‖  

However, in this case, ComEd attributed all invoices through the first five months, after the filing 

of direct, substantial discovery, and rebuttal testimony, to the $840,000 estimate and no 

expenditures to the Post-Direct witnesses.
6
  See Proposed Order at page 79.   Even if the 

Commission accepts that the third party witnesses will continue to bill through the hearing, 

ComEd failed to provide information to enable a the Commission to ―specifically assess the 

justness and reasonableness of any amount expended by a public utility to compensate attorneys 

or technical experts to prepare and litigate a general rate case filing,‖ or to allow the Commission 

to ―expressly address‖ the Post-Direct Witnesses charges in its final order.  220 ILCS 5/9-229.    

ComEd did not meet its burden of proof to justify any of the $890,000 it included in its $8.5 

                                                 
6
   In order to accurately compare the amounts invoiced for consultants and witnesses 

through November 30, 2010  to the amounts spent at the end of March, 2008 in ComEd‘s last 

rate case, as suggested by ComEd Ex. 56. 3 Rev. page 1, unrecoverable costs such as $250,000 

in Alternative Regulation costs and $202,000 in Economic Development costs, and $120,000 in 

excess cost of capital witness fees must be removed.   
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million rate case expense for Post-Direct Witnesses, and it is unfair and unreasonable for the 

Commission to ask consumers to pay it.   

The People request that the Commission remove both $457,421 and $890,000 (totaling 

$1,347,421) from the rate case expense claimed by ComEd as unjust, unreasonable, and 

unsupported by the evidence.  Although there is clearly post-direct work in a rate case, ComEd 

reported significant post-direct witness work through November 30, 2010 in the Consultants and 

Expert Witnesses Direct Case categories.  Yet, even after direct, rebuttal and discovery, there 

was still more than 15% of the total Direct Testimony estimate remaining for surrebuttal and 

cross-examination (without adjusting for disallowed expenses), and nothing billed to Post Direct 

Testimony.  ComEd has not itemized any expenses that might make up the Post-Direct 

Testimony case, or addressed the gap between the specific estimates Mr. Smith identified and 

that are identified above.   Consumers should not be required to pay these phantom costs. 

The Proposed Order Discussion Of Attorneys’ Fees Does Not Address ComEd’s 

Failure to Justify $5 million for an Eleven Month Rate Case and Improperly 

Suggests a Rulemaking. 

Although the Proposed Order discusses the issues associated with ComEd‘s claimed 

witness and consultant expenses and its legal expenses in the same section, the arguments 

applicable to these categories of expenses are very different.  ComEd is asking consumers to pay 

$5 million in legal fees associated with this docket.  Although a disallowance related to Docket 

10-0527 is discussed in a separate section, it is closely tied to the disallowance the People 

recommend to legal expenses.  In combining these arguments, the principles underlying the 

People‘s proposed adjustment to the extremely high level of attorney‘s fees are less than clear.   

First, section 9-229 was enacted effective July 10, 2009.  ComEd filed this rate case on 

May 29, 2010.  Its attorneys are presumably informed about changes to the Public Utilities Act 

and knew that section 9-229 required legal expenses to be closely assessed by the Commission.  
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Notwithstanding this change in the law, however, ComEd entered into two fixed fee contracts for 

legal services constituting 80% of its total $5 million claim.  These fixed fee contracts do not 

require, and the attorneys did not provide, any itemization or description of services or hours or 

any other determine or to enable as ―specific assessment‖ of whether costs of this magnitude are 

fair and reasonable.  These contracts prevent the Commission from complying with its obligation 

to ―specifically assess‖ legal fees, and consequently ComEd cannot meet its burden of proof on 

this issue.   

The section 9-229 requirement that attorney‘s fees be assessed to assure they are fair and 

reasonable is consistent with general law regarding review of attorney fee claims.  As the 

Proposed Order related at page 80, ―the issue of just and reasonable attorney‘s fees, and expert 

witness fees, has been examined by the federal and Illinois courts for decades, regarding fee 

petitions for prevailing parties in many settings, including such matter as Title VII, 42 U.S.C. 

Sec. 1988, the Freedom of Information Act, the Administrative Procedure Act, the ADA, the Ill. 

Consumer Fraud Act, the Ill. Nursing Home Care Act, and the Ill. Human Rights Act, to name a 

few.   (See, e.g., Rackow v. Ill. Human Rights Commission, 152 Ill. App. 3d 1046, 1061, 504 

N.E.2d 1344 (2
nd

 Dist. 1987); Harris Trust & Savings Bank v. American National Bank & Trust 

Co., 230 Ill. App. 3d 591, 594 N.E.2d 1308 (1
st
 Dist. 1992); Estate of Price v. Universal 

Casualty Co., 334 Ill. App. 3d 1010, 779 N.E. 2d 384 (1
st
 Dist. 2002)).‖  Yet, despite both 

general legal principles and the specific mandate of section 9-229, ComEd failed to present 

evidence to enable the Commission to evaluate the reasonableness of more than $4 million in 

legal fees. 

The Proposed Order separates the People‘s arguments about legal fees into two sections.  

However, the arguments are closely related.  ComEd‘s failure to provide any evidentiary 
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justification or detail for $4.025 million in fixed legal fees, and its redaction of hours and 

services provided on many other invoices, preclude the Commission from carrying out its 

responsibility to assess these charges for reasonableness under section 9-229.   

The fact that these fees also included charges for ComEd‘s Alternative Regulation 

Petition in Docket 10-0527, a substantial and innovative docket under Section 9-244 of the PUA, 

demonstrates the need for ComEd to provide billing or other evidence so that extraneous legal 

services can be identified and removed.  Instead, ComEd produced an estimate of $270,000 for 

that docket, ―based upon counsels‘ estimate in the absence of specific daily time breakdowns.‖  

(Staff Group Ex. 1, DLH 19.01 (italics added)).  The Staff and the Proposed Order based their 

adjustments on the Company‘s representation, but rather than simply accept the $270,000,  they 

based their adjustment on a determination that  18.33% of the fees for two months for one of the 

firms (with a $2.425 fixed fee contract, Tr. 2464-65) was an appropriate adjustment.  The result 

is that only $496,000 of the $5 million rate case legal expense is attributed to Alternative 

Regulation, or less than 10% of the total charge.  This is not a credible allocation.   

In assessing the reasonableness of applying the 18.33% factor to a single firm can be 

tested by reviewing the docket in 10-0527.  That docket demonstrates that an attorney from 

Sidley and Austin, G. Darryl Reed, entered an appearance in that docket on August 31, 2010, 

appeared at the hearing on January 27, 2011, and signed briefs on February 17 (corrected on 

March 24), February 25 (Draft Proposed Order), March 4, 2011.  Clearly, the evidence does not 

support the 18.33% applied solely to one firm.  That conclusion understates the amount of legal 

fees that should be attributed to the Alt. Reg. docket. 

The lack of itemization and explanation for the high legal fees that ComEd seeks to pass 

on to ratepayers combined with the undisputed fact that the $5 million in legal fees includes 
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representation in docket 10-0527 leave the Commission in a difficult position.  It can reject all 

legal fees because the Company did not meet its burden of proof under the Public Utilities Act 

and under Illinois fee shifting common law.  In the alternative, the People recommended that the 

Commission cut the legal fee in half.  This is necessary because (1) there is insufficient evidence 

to assess the reasonableness of the claimed fee; (2) the time period used to determine the 18.33% 

allocation was not representative of the work done in each docket (see Proposed Order at 92-93); 

and (3) there is extraneous, but still substantial litigation included in the total rate case expense 

(docket 10-0527).
7
    

The reasonableness of this approach can be checked by reference to the many other rate 

case expense amounts the Commission has approved over the last few years.  As related in the 

Proposed Order at page 78, ComEd‘s legal fees alone exceed the total rate case expense in the 

last Ameren rate case (docket 09-0306) of $4,662,000 for outside experts and legal services for 

six utilities, and it exceeded the total rate case expense of $2,339,496 of Illinois-American Water 

Company (docket 09-0319), a case that included five different districts and sets of rates.  Clearly 

a legal expense that exceeds the total expense for more complicated rate cases is unreasonable, 

and justifies reducing it to $2.5 million.   

The Commission Should Reject The Recommendation that a Rulemaking On Rate 

Case Expense be Initiated. 

The Proposed Order also recommends that a rulemaking be initiated in relation to rate 

case expense at pages 68, 75, and 79-80.  The People take exception to the need for a 

rulemaking.  The analysis of a company‘s rate case expense is very fact specific.  Further, the 

Commission, its Staff, the People, and several other parties regularly participate in rate cases and 

                                                 
7
 The Courts are also sensitive to attorney‘s fees petition that mix charges for recoverable 

and not-recoverable fees.  Rexam Beverage Co. v. Bolger, 620 F.2d 718, 738 (7
th

 Cir. 2010). 
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have extensive experience with the substance, procedures, and issues that ordinarily arise in rate 

cases.  Review of past rate case expenses can provide a backdrop to rate case analyses while 

recognizing the fact specific nature of each review.  A rulemaking cannot provide the factual 

background, including the nature of the issues presented, the extent of the invoices presented, 

comparisons of estimates to the actual amounts billed, an assessment of the reasonableness of the 

hourly rate or other charges.  The People maintain that a rulemaking for rate case expense is 

inappropriate and not necessary.  The direction to initiate a rulemaking is removed in the 

following proposed language. 

Conclusion 

The Commission is obligated to ―specifically assess‖ expert and legal fees making up the 

rate case expense.  As the above demonstrates, in addition to the objectionable expenses 

identified elsewhere in the Proposed Order, ComEd over-estimated its consultant budget by 

$457,421, and provided no attribution or itemization for $890,000 it described as ―Post Direct 

Testimony.‖ The Company provided insufficient evidence to enable the Commission or the 

parties to assure the legal expense is just and reasonable.  The legal expense indisputably 

includes funds for another docket (10-0527), and should be reduced to not more than $2.5 

million.   

The analysis of the over-estimate of consultants and post-direct witness costs, and the 

lack of support and extraneous services related to the legal expense should be presented 

separately in the Commission‘s Order, as explained in the Proposed Language. 

Proposed Language: 

The language on pages 79-80 should be amended as follows.   
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Analysis and Conclusions  

Section 9-229 of the Public Utilities Act requires the Commission to 
specifically assess whether expert witness and legal costs are just and 
reasonable.  Because the Act places the burden of proof squarely on the utility, 
220 ILCS 5/9-201(c), we review the evidence to determine if ComEd met its 
burden to justify its claimed $8.5 million rate case expense.  We will discuss the 
adjustments recommended to the consultant and witness portion of the expense 
here, and address the adjustments to legal expense below in connection with 
Alternative Regulation. 

We note as a preliminary matter that the Company did not provide a 
comprehensive discussion of its claimed rate case expense in its Direct 
Testimony.  However, in the Surrebuttal Testimony of Martin Fruehe, ComEd 
provided a schedule showing the invoice amounts paid through November 30, 
2010 and the percentage of the total of each category of claimed expense 
identified above.  Although this schedule showed that almost 85% of the 
consultant and expert witness-direct case budget had been spent, it attributed no 
invoices or costs to the $890,000 included in the rate case expense for Post-
Direct testimony despite the fact that the bulk of the Company‟s rebuttal 
testimony was filed on November 22.   

The General Assembly directed us to specifically assess utilities‟ claims 
for experts used in rate cases.  AG/CUB witness Smith provided a specific 
assessment of the litigation experts that ComEd included as consultants, and 
revealed some troubling discrepancies between the amounts ComEd was 
including in the charge, and the amounts actually incurred.  Although we 
recognize that services such as “discovery contractor” and “Distribution Plan 
Field Study” may be used in connection with a rate case, we cannot require 
consumers to pay twice the amount that ComEd actually identified as spent.   In 
the absence of any other explanation by the Company about why these 
consultants did not invoice for the full amount of the estimate, we remove 
$457,421 from the rate case expense to account for over-estimates in the 
Consultant category. 

We find that ComEd did not justify charging consumers for any of the 
$890,000 it claims for post-direct testimony.  Although ComEd combined its 
invoices for charges through October and November, 2010 for consultants and 
Direct Testimony, it did not attribute any charges to Post-direct costs.  Further, 
the ComEd schedule showing that the Company has spent only a portion of its 
rate case expense in prior years did not break out Direct and Post-Direct witness 
costs, making direct comparison impossible. 

Although ComEd argues that it is not surprising that its post-direct case is 
likely to cost more than its direct case, ComEd did not differentiate any of its 
invoices through November 30, 2010, despite the fact that the bulk of its Rebuttal 
Testimony was due on November 22.  It did not provide any evidence to support 
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its $890,000 claim for Post-Direct Witnesses, and we decline to surmise whether 
the Direct Witnesses portion of the expense should be reduced to account for 
some of the Post-Direct witnesses.  We accept the evidence as ComEd 
presented it, and find that ComEd failed to justify charging ratepayers for 
$890,000 in post-direct charges.  We will remove that charge from the rate case 
expense. 

ComEd correctly asserts that often, more work has to be done in rebuttal 
in a Commission case than in the direct case is, unfortunately, often the case at 
this Commission.  This can be especially the case in a rate proceeding, where 
often, there are no pleadings to guide the parties and the Administrative Law 
Judges.  Also, ComEd has the burden of proof here, which usually entails more 
work than that which is done by other parties.  Also, ComEd was required to 
prepare its witnesses for cross examination and prepare its lawyers for the cross-
examination of non-ComEd witnesses.  It does not appear that Mr. Smith took 
these tasks, which can be laborious, into account.  We additionally note that 
there is no evidence that Mr. Smith, when calculating his percentages, took the 
totality of the circumstances that the practice of law, and especially practice at 
the Commission incurs.  We therefore decline to reduce the attorney‟s fees in the 
manner proffered by the AG.  

We additionally note that the AG‟s argument that multiple entries for 
similar services and over-estimates of costs are not “just and reasonable,” is not 
persuasive.  This is because the AG cited no specific example of over-estimate 
or multiple entries for similar services.   

We also decline to reduce the fees incurred for preparation of the lead-lag 
study.  As ComEd points out, there is no evidence that the amount billed was 
excessive or unreasonable.    

We further decline to determine ComEd‟s rate case expense based upon 
what other utilities do, or, what was approved in other utilities‟ rate cases.  We 
note that ComEd is the largest utility in Illinois and its lawyers are in the third-
largest city in the United States (Chicago).  It does not appear to be 
unreasonable, therefore, for ComEd to incur costs that are above and beyond 
what downstate utilities incur, or, what other, smaller, utilities incur.  Additionally, 
we note that Sidley & Austin‟s participation in this docket appears to be relatively 
marginal.  Therefore, while we agree with the AG that the level of factual 
specificity provided by this firm is preferable over what other firms provided, what 
Sidley & Austin billed for cannot provide any meaningful guidepost in terms of the 
amount of work that lawyers at other law firms did.   

Also, on the one hand, the AG argues that it is impossible to verify the 
reasonableness of the attorney‟s fees in question, but on the other hand, it 
contends that an assessment of the reasonableness of these fees can be made 
by comparing these fees to fees incurred in other rate cases, or, the hourly rates 
of other lawyers. While the AG breaks down the fixed-fee contracts, it does not 
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state how many lawyers were provided by these contracts. Therefore, we cannot 
reach the conclusions that the AG reaches as to the hourly rates charged therein.  
While we conclude that there is nothing that is obviously unreasonable about the 
legal fees in this case, which are considerably less than those incurred in 
ComEd‟s last rate case, we note that no party has really addressed what impact 
the recent enactment of Section 9-229 of the Public Utilities Act has here.  Before 
this statute was enacted, there was no standard regarding rate case expense.  
ComEd has proceeded here as though that were still the case.  It is not.  All 
utilities would be advised to provide, at the very least, an explanation of what 
services were performed, the amount of time involved in performing those 
services and, the need for whatever service was performed, in order to justify 
rate case expense.   

We additionally note that even for large companies in Chicago, the issue 
of just and reasonable attorney‟s fees, and expert witness fees, has been 
examined by the federal and Illinois courts for decades, regarding fee petitions 
for prevailing parties in many settings, including such matter as Title VII, 42 
U.S.C. Sec. 1988, the Freedom of Information Act, the Administrative Procedure 
Act, the ADA, the Ill. Consumer Fraud Act, the Ill. Nursing Home Care Act, and 
the Ill. Human Rights Act, to name a few.   (See, e.g., Rackow v. Ill. Human 
Rights Commission, 152 Ill. App. 3d 1046, 1061, 504 N.E.2d 1344 (2nd Dist. 
1987); Harris Trust & Savings Bank v. American National Bank & Trust Co., 230 
Ill. App. 3d 591, 594 N.E.2d 1308 (1st Dist. 1992); Estate of Price v. Universal 
Casualty Co., 334 Ill. App. 3d 1010, 779 N.E. 2d 384 (1st Dist. 2002)).   

The wiser course of action, for all parties concerned, including the general 
public, as well as ComEd and other utilities, is to open a rulemaking for the 
purpose of determining what must be included in rate case expense, the level of 
specificity involved in that inclusion, and the documentation involved.  This shall 
include an analysis of any of the issues that are specified above for inclusion, as 
well as an analysis of how to incorporate well-established law on this issue 
regarding fee petitions into any rule that results from this rulemaking.  In this way, 
all parties will be on notice as to what defines an expense that is categorized as 
a rate case expense.  Also, all parties will have the benefit of knowing what is 
required of a utility regarding the evidence it must have in order to support 
attorney‟s fees and expert witness fees, (and like fees, such as those for support 
staff).  We additionally assert that Section 9-229 of the Public Utilities Act is 
relatively new; it appears to be untested, or at least unasserted by any party in a 
rate case, until now.   

 
b. Alternative Regulation Case – Legal Expenses.  Given the lack 

of detail, the Commission should reduce ComEd’s claimed 

legal fees by 50% to remove the effect of the Alt Reg litigation. 
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The Proposed Order rejects the People‘s recommendation to cut the $5 million legal bill 

in half and instead reduces the legal charges by less than 10% to remove charges for docket 10-

0527.  The Commission must revisit this conclusion because (1) it is insufficient to remove the 

unreasonably high legal charges; (2) it absolves the Company of responsibility for failing to 

provide the detail necessary to enable the Commission to assess a more precise allocation of 

costs; and (3) only $496,000 of the total $746,000 disallowance for the Alternative Regulation 

case is for legal fees, being less than 10% of the total $5 million ratepayers are being asked to 

pay.   The remaining $250,000 is for witnesses and consultants the Company identified on 

Schedule C-10 under ―Alternative Regulation.‖ 

The People do not except to the Proposed Order decision to remove $250,000 consultant 

and witness costs from the total rate case expense to account for services ComEd identified as 

related to Alternative Regulation.  However, the legal fee adjustment is too low as discussed 

above.  

In the Alternative Regulation Case section of the Proposed Order, the ALJs recommend 

that a rulemaking be opened to address rate case expenses.  The People maintain that this is an 

unnecessary exercise.  As presented above, rate case expenses are simply one expense item, and 

the assessment of them in each case is an intensely fact specific exercise.  The People do not 

believe that a rule can be developed to determine or limit rate case expenses because the statute 

requires that expert and legal charges be ―specifically assessed.‖  The People recommend that the 

language in the Proposed Order directing that a rulemaking be initiated be deleted. 

For the reasons presented in the People‘s Initial and Reply Briefs at pages 67-74 and the 

reasons stated in the prior section, the People request that the Commission cut ComEd‘s claimed 
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$5 million legal fee request in half so that consumers do not pay excessive and extraneous legal 

fees as part of the rate case expense. 

Proposed Language: 

The language at pages 84-85 should be modified as follows. 

Analysis and Conclusions 

Section 9-229 of the Public Utilities Act, which became effective only 
recently, (on July 10, 2009)  provides that:  

Consideration of attorney and expert compensation as an expense.  The 
Commission shall specifically assess the justness and reasonableness of 
any amount expended by a public utility to compensate attorneys or 
technical experts to prepare and litigate a general rate case filing.  This 
issue shall be expressly addressed in the Commission‟s final order.   

(220 ILCS 5/9-229; emphasis added).  Therefore, attorney‟s fees and expert 
witness fees are only recoverable here if they concern this docket.  The costs 
incurred for ComEd‟s Alt. Reg. Docket do not fit within this statutory requisite.  
Therefore, the legal fees and expert witness fees that ComEd incurred regarding 
the Alt. Reg. docket cannot be included here.  (See, docket 10-0527, generally).  
Because we find that this statute mandates exclusion of Alt. Reg. rate case 
expense, we need not address Staff‟s test year argument.   

We also agree with Staff, the AG and CUB, that it is not credible that the 
Alt. Reg. docket was a “freebie,” that lawyers agree to litigate, at no cost, above 
and beyond this docket, at no cost.  We note that, to date, the Alt. Reg. docket 
was litigated rather extensively, (See, docket10-0527, generally).  This is not the 
sort of work that a reasonable person would agree to do at no cost.   

We further agree with the AG and CUB that now, after enactment of 
Section 9-229 of the Public Utilities Act, recovery of rate case expense must be 
substantiated with specific documentation stating the work performed, the need 
for the work performed and justifying the reasonableness of any rate charged for 
that work.  Otherwise, the language in that statute requiring that this Commission 
“shall specifically assess the justness and reasonableness of any amount 
expended by a public utility to compensate attorneys or technical experts”; and 
the language requiring that “this issue shall be expressly addressed in the 
Commission‟s final order” are meaningless.  (See, 220 ILCS 5/9-229).  That 
clearly was not done here.  As the AG points out, because this was not done, it is 
difficult to determine what work is related to the Alt. Reg. docket. 

We assess the claim for $5 million in attorney‟s fees in light of the facts 
that it undisputedly includes extraneous services related to the Alt. Reg. Docket 
and the Company has not provided any documentation or evidence showing 
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what services were performed for the millions of dollars spent on legal fees.  
Although we find, based on  After a preliminary analysis of the e-docket in the Alt. 
Reg. docket, (See, docket 10-0527, generally) that the Alt. Reg. Docket did not 
involve as many witnesses, issues or days of hearings, we note that the docket is 
an innovate filing under a section of the PUA that is not often employed.  We are 
also concerned that, contrary to ComEd‟s representation, attorneys from more 
than one firm provided representation for the Company in Docket 10-0527.  We 
have no evidence showing how much time was spent preparing the docket or 
analyzing the unusual issues it presented other than the Company‟s response to 
a data request where it admitted that an estimate of $270,000 for a two month 
period was “based upon counsels‟ estimate in the absence of specific daily time 
breakdowns.”  Although we recognize that rate cases involve more data and 
issues than the Alt. Reg. Petition, we do not find the Company‟s estimate 
constituting less than 10% of the total amount of fees a reasonable allocation. 

The Staff relied on the $270,000 figure produced by the Company, and 
based on two months of work to develop a percentage of time spent.  It then 
applied this percentage to the fixed fee contract of one of the four firms 
representing ComEd. This results in a disallowance of $496 million, or less than 
10% of the total legal fee claimed.  We cannot accept this conclusion given the 
appearances of attorneys from another firm in docket 10-0527, as indicated on e-
docket.   

We conclude that the lack of detail provided by the Company combined 
with an estimate that we reject as not credible leaves us with the choice of a total 
disallowance for failure to meet the burden of proof and the 50% disallowance 
recommended by the AG and CUB.  We note that the Staff initially recommended 
this 50% disallowance, and find that it is reasonable given the lack of other 
evidence upon which a reasonable allocation can be made.  Our decision is also 
informed by the fact that $5 million is a large fee, and exceeds the total rate case 
expense in recent rate cases.  A fee of $2.5 million, while still high, brings the 
total rate case expense closer to the levels we see when other utilities file 
general rate cases, even when those utilities have more complicated rate 
structures.  we disagree with the AG and CUB‟s contention that half of ComEd‟s 
attorney‟s fees are attributable to the Alt. Reg. docket.  We note that the trial in 
that docket lasted three days, while the trial in this docket lasted seven days.  
Additionally, of those seven days, most were spent on a rigid schedule, lasting 
into the evening, with few breaks.  Also, there are fewer parties to the Alt. Reg. 
docket.  Further, Staff‟s Initial Brief in that docket contains many less issues than 
Staff‟s Initial Brief in this docket.  In fact, Staff‟s Brief in that docket is less than 
half the size of Staff‟s Initial Brief in this docket.  ComEd‟s Initial Brief in the Alt. 
Reg. docket is about a third of the size of its Initial Brief in the instant docket.  
The evidence filed in the Alt. Reg. docket is not nearly as extensive as the 
evidence in this docket.  Finally, there was extensive motion practice in this 
docket; there does not appear that the Alt. Reg. docket had much in the way of 
motion practice.  All of this leads us to conclude that ComEd‟s lawyers did not 
spend 50% of their time on the Alt. Reg. docket.   
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Staff‟s recommendation was determined based on a sampling of the work 
performed by ComEd‟s lawyers during a two-month period.  While this evidence 
is imperfect, there is no evidence here that it is not accurate.  While the AG 
argues that the two-month period in question was a “quiet time” in this 
proceeding and in the Alt. Reg. docket, merely because nothing was not required 
of an attorney at any given time does not mean that work was not performed by 
that attorney.  This would assume that ComEd‟s attorneys waited until the last 
minute to perform the voluminous tasks that are involved in a rate case, and that 
are involved in a rather heavily-litigated Alt. Reg. docket.  We find no evidence 
that this was the case.  We further note that there is a strict eleven-month 
deadline in a rate case, which was heightened due to ComEd‟s failure to comply 
with the Commission‟s Rate Design Investigation Order in a timely fashion.  We 
therefore decline to assume, in the absence of evidence demonstrating 
otherwise, that this two-month period was just a “lull” in the litigation of these two 
dockets.   

Staff‟s disallowance for Alt. Reg. attorney‟s fees, which is approximately 
18.33% of the total R3 fixed fee contract, is also more in line with what was 
observed in the paragraph above, which is, that ComEd‟s attorneys spent much 
less time on the Alt. Reg. docket than they spent here.  We therefore adopt 
Staff‟s recommended disallowances, which are stated above, in their totality.   

 

3. Administrative and General (A&G) Expenses 

a. Exelon Way Severance Amortization 

 

The Proposed Order‘s finding on Exelon Way severance amortization only makes sense 

if it is assumed that ratepayers should be required to pay 100% of the costs of the program, even 

though they have not seen all of the savings associated with the program (from the time the 

savings commenced until the end of 2006) reflected in rates.  The Proposed Order does not 

address the argument that recovery of the cost of the Exelon Way program should have been 

deemed to begun when costs were incurred and the savings associated with that program began.  

Those costs and savings began to accrue in 2003, or at the latest 2004.  The rates in this case will 

go into effect in mid-2011, by which time 7-1/2 years will have elapsed and ComEd‘s Exelon 

Way severance program costs will have been fully amortized.  In order to ensure that the 
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matching principle is properly applied, the Commission must reject ComEd‘s proposal to 

continue to recover operating expenses after the amortization of program costs is completed.    

Proposed Language 

 The Proposed Order‘s discussion of the Exelon Way severance amortization does not 

include any discussion of the evidence or arguments presented by the AG on this issue.  

Accordingly, the language of the Proposed Order should be modified to include such discussion 

and the conclusion amended to comport with the argument above as follows: 

 

AG’s Position 

 The AG argues that the question the Commission must answer in 
considering this issue is, specifically, when should ComEd‟s recognition of 
expenses for the Exelon Way severance program be deemed to have begun?  
The AG explains that the $158 million in total costs for the program, which was 
initiated in 2003, were designed to achieve savings of approximately $70 million 
annually.  AG/CUB Ex. 2.0 at 22.  ComEd began to reap the savings benefits and 
first incurred costs associated with this program in 2003 and 2004, and then 
sought approval from the Commission to recover those costs when it included 
$21 million in its 2004 test year operating expenses in ICC Docket No. 05-0597.    

 

Program costs should match the benefits they generate.  Under the 
matching principle, therefore, recognition of the Exelon Way severance program 
costs should be deemed to have begun in 2003, or 2004 at the latest.  And since 
rates in this case will go into effect in 2011 and ComEd agrees that it began to 
charge these program costs to expense in 2003, then with an amortization period 
of 7.5 years, the amortization will be complete by the time the  rates in the instant 
case go into effect.  AG/CUB 2.0 at 23.  The AG noted that ICC Staff witness 
Tolsdorf stated that if one were to assume that the amortization period for a 
particular cost was to have begun after the cost was actually first incurred, “the 
company would over recover the expenses incurred.”  Tr. 1287-88.  This item 
should be eliminated from the Company‟s approved operating expenses in this 
case, reducing jurisdictional operating expenses by $18,791,000.  AG/CUB Ex. 
2.0 at 23. 

 
Commission Analysis and Conclusion 
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Although Tthe Commission ordered amortization of these Exelon Way 
severance program costs in the Order in Docket No. 05-0597, ComEd actually 
began to reap the savings benefits of the program several years earlier, when it 
began the program in 2003, or at the latest, 2004.  Ratepayers did not realize the 
operational savings generated by this program until rates in the 05-0597 rate 
case went into effect in 2007. Proper application of the matching principles 
dictates that program costs should match the benefits they generate:  if program 
savings began to accrue prior to their reflection in rates, then by the same token, 
the expenses associated with the program should be recognized at the same 
time.  ICC Staff witness Tolsdorf explained the application of the matching 
principle in a situation similar to the one ComEd describes, in which one were to 
assume that the amortization period for a particular cost was to have begun after 
the cost were actually first incurred.  Tolsdorf stated that the effect of such an 
assumption would be that the company would over recover the expenses 
incurred.  Tr. 1287-88.    Moreover, this cost recovery was reaffirmed in Docket 
No. 07-0566.  Moreover, this cost recovery was reaffirmed in Docket No. 07-
0566.  ComEd could not have recorded this as a regulatory asset and begun to 
amortize it in 2003 or 2004 because it was not authorized by this Commission.  
AG/CUB propose that the Commission terminate any further recovery of the 
Exelon Way severance costs thus reducing ComEd‟s jurisdictional expenses by 
approximately $18.8 million.  The Commission rejects accepts this proposal as 
consistent with the matching principle as explained by Staff witness Tolsdorf and 
advocated by the AG and CUB. 

 

b. Accounts 920-923 

c. Pension Costs 

 

 The People adopt and incorporate by reference herein the arguments on Pension Costs 

presented in the Initial Brief of the Citizens Utility Board. 

i. Recovery of Actuarially-Determined 2010 Pension and 

OPEB Costs (Uncontested b/t Company and Staff) 

ii. 2005 Pension Funding Cost Recovery 

 

d. Wages and Salaries Proforma Adjustment  

e. Director Fees and Expenses 

f. Corporate Aircraft Costs (Uncontested b/t Company and Staff) 

g. Perquisites and Awards 

h. Severance Expenses 
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The Proposed Order inexplicable excludes a discussion of the AG‘s discussion of Mr. 

Effron‘s proposed Severance Expense adjustment.  Proposed language for the AG argument is 

provided below. 

The Proposed Order concludes that ―The evidence shows that Staff‘s adjustment is 

improper and must be rejected because it would reduce ComEd‘s jurisdictional severance costs 

on the assumption that those costs would be recovered through savings and thus create the risk 

that reasonable and prudent costs would not be recovered at all.‖  Proposed Order at 99.  This 

conclusion is contradictory.  The PO does not cite exactly just what evidence shows that Staff‘s 

adjustment creates the risk that reasonable and prudent costs would not be recovered.  The 

recovery of these costs through savings is not an ―assumption.‖  It is an uncontested fact.  The 

very purpose of the severance program is to create savings through employee departures.  If the 

severance program did not create savings, it would be an unreasonable, imprudent waste of 

money.  If the severance costs are ―reasonable and prudent costs,‖ they must create savings that 

at least offset the cost of the program.  Thus, to the extent that the severance costs are reasonable 

and prudent, Staff‘s adjustment (or the AG/CUB adjustment) does not create any risk of non-

recovery. 

 The PO treats the costs and benefits of the severance program asymmetrically, whereby 

the Company gets to recover the costs of the program from ratepayers prospectively but gets to 

retain the savings from the program, up until the time that the rates in this case go into effect, for 

shareholders.   This asymmetry must be corrected.  To the extent that the severance program was 

successful in producing savings, those savings, up until the time that the rates in this case go into 

effect, must be offset against the severance costs that the Company is allowed to recover 

prospectively from ratepayers. 
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                For all of the reasons discussed above and in the AG briefs, Mr. Effron‘s proposed 

adjustment should be adopted.  

Proposed Language 

 

 In accordance with the argument presented above, the Proposed Order should be 

modified as follows at page 99: 

 

AG 

AG/CUB witness Effron recommends that the Commission follow the 
same matching principles in accounting for this program as he explains apply to 
the treatment of Exelon Way Severance Program expense amortization.  Since 
the savings to ComEd as a result of its 2009 severance program –approximately 
$13.3 annually -- will not be passed on to ratepayers until rates in this case go 
into effect in the middle of 2011, shareholder benefits will be in excess of $25 
million by the time new rates are put in place.   AG/CUB Ex. 2.0 at 24. And by the 
time new rates are approved in this case, the company will not only have 
retained almost two years of savings from the program, those savings will have 
far exceeded the actual program expenses of $14,482,000.  Id. 

Therefore, none of the severance costs associated with this program need 
be included in the company‟s revenue requirement in this case.  Id.  Permitting 
such costs to be included in new rates would, in fact, represent double recovery 
of program costs: once by virtue of not having passed on the savings to 
ratepayers and a second time in the new rates paid by ComEd‟s customers.  Id.  
AG/CUB witness Effron‟s adjustment in this category reduces the company‟s pro 
forma jurisdictional operation and maintenance expense by $4,277,000.  Id; 
Schedule DJE-2.2d. 

 
Commission Analysis and Conclusion 

ComEd incurred $12.8 million in jurisdictional severance costs in the test 
year, and proposes to amortize that amount over a three-year period, including 
$4.277 million in its revenue requirement.  Staff proposes adjustments that would 
reduce ComEd‟s jurisdictional severance expense to about $1.1 million or 
$370,000 annually, for an annual disallowance of $3.867 million.  . AG/CUB 
seeks to disallow all recovery.   

The evidence supports Mr. Effron‟s recommendation that the Commission 
follow the same matching principles in accounting for this program as he explains 
apply to the treatment of Exelon Way Severance Program expense amortization.  
Since the savings to ComEd as a result of its 2009 severance program –
approximately $13.3 annually -- will not be passed on to ratepayers until rates in 
this case go into effect in the middle of 2011, shareholder benefits will be in 
excess of $25 million by the time new rates are put in place.   AG/CUB Ex. 2.0 at 
24. And by the time new rates are approved in this case, the company will not 
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only have retained almost two years of savings from the program, those savings 
will have far exceeded the actual program expenses of $14,482,000.  Id. 

 
Therefore, none of the severance costs associated with this program need 

be included in the company‟s revenue requirement in this case.  Id.  Permitting 
such costs to be included in new rates would, in fact, represent double recovery 
of program costs: once by virtue of not having passed on the savings to 
ratepayers and a second time in the new rates paid by ComEd‟s customers.  Id.  
AG/CUB witness Effron‟s adjustment in this category reduces the company‟s pro 
forma jurisdictional operation and maintenance expense by $4,277,000.  Id; 
Schedule DJE-2.2d.  Staff‟s adjustment, while based on the same premise as Mr. 
Effron‟s, does not go far enough in removing an expense that need not be 
included in the revenue requirement.  

 
The evidence shows that Staff‟s adjustment is improper and must be 

rejected because it would reduce ComEd‟s jurisdictional severance costs on the 
assumption that those costs would be recovered through savings and thus create 
the risk that reasonable and prudent costs would not be recovered at all.  
Moreover, Mr. Tolsdorf admitted that “he is not aware of any Commission 
decision in which the Commission reduced the amount of an otherwise proper 
regulatory asset on grounds that the underlying expense was being recovered by 
cost savings.”  Staff Group Cross Ex. 1 (Staff Response to ComEd Data Request 
ComEd-Staff 12.01 (Public)). 

AG/CUB‟s proposals must also be rejected.  AG/CUB‟s proposed 7.5 year 
amortization period is inconsistent with its claim that the severance costs will be 
recovered in the two years between the time the costs were incurred and the 
time this rate case is concluded.   

The Commission approves ComEd‟s proposal to amortize $12.8 million in 
jurisdictional severance costs over a three-year period, including $4.277 million in 
its revenue requirement. 

i. Charitable Contributions 

 

Charitable Contributions - The Commission Should Reject The Proposed Order’s 

Minor Adjustment to ComEd’s Excessive Charitable Contributions and Reject Both 

And Unreasonable Level of Expense and Specific, Objectionable Charges. 

 

ComEd seeks to include $6.3 million in donations in rates.  The Proposed Order would 

have the Commission require ComEd‘s consumers to pay $6.181 million to reimburse both 

ComEd and Exelon for voluntary charitable donations made on the companies‘ behalf.  The 

Proposed Order relies on Section 9-227 of the PUA, which provides: 
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It shall be proper for the Commission to consider as an operating expense, for the 

purpose of determining whether a rate or other charge or classification is sufficient, 

donations made by a public utility for the public welfare or for charitable scientific, 

religious or educational purposes, provided that such donations are reasonable in amount. 

In determining the reasonableness of such donations, the Commission may not establish, 

by rule, a presumption that any particular portion of an otherwise reasonable amount may 

not be considered as an operating expense. The Commission shall be prohibited from 

disallowing by rule, as an operating expense, any portion of a reasonable donation for 

public welfare or charitable purposes. 

 

220 ILCS 5/9-227.  This section allows recovery of ―reasonable‖ charitable contributions subject 

to review. It does not mandate that ratepayers reimburse the utility for of all charitable 

contributions. Rather, it presumes Commission review so that ratepayers are only charged a 

―reasonable‖ amount.   

Illinois is unique among states in allowing utilities to compel ratepayers to fund the 

utilities‘ voluntary contributions. AG/CUB Ex. 1.0 at 47.  Given the anomaly of this provision 

and Section 9-227‘s reasonableness requirement, it is incumbent upon the Commission to assure 

that ratepayers do not fund more than a reasonable level of contributions. 

 The Proposed Order rejects the recommendation of AG/CUB witness Brosch that both 

ratepayers and shareholders fund voluntary charitable contributions, characterizing it as 

―blatantly‖ violating Section 9-227 of the Act ―by indiscriminately disallowing 50% of the 

contributions without analyzing the contributions to determine if they meet the requirements of 

the Act.‖  Proposed Order at 102.  This aspect of the Proposed Order is inconsistent with the 

Supreme Court‘s reading of Section 9-227 and should be deleted.   
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 In Business and Professional People in the Public Interest v. Illinois Commerce 

Commission, 146 Ill.2d 175 (1991), the Court rejected a similar argument made by ComEd
8
 and 

held: 

 

section 9-227 does not provide that every donation Edison makes to a qualified 

organization is presumed reasonable. Edison still has the burden of showing that a 

donation is reasonable in amount. When this burden of proof is considered, the 

Act merely states that the Commission shall not disallow any portion of that 

amount which Edison has shown to be reasonable in amount. Contrary to Edison's 

position, we believe that the Commission must determine the reasonableness 

of the amount of contributions based on the total contributions rather than 

on an individualized basis. There are numerous charitable organizations worthy 

of Edison's support. If Edison were to make a reasonable donation to each of these 

organizations, the aggregate total of the donations could very easily exceed a 

reasonable amount. 

 

BPI II, 146 Ill.2d at 254-255 (bold added, italics supplied).  Mr.Brosch‘s approach is consistent 

with the Court‘s approach in that it considered the total level of contributions rather than 

conducting a donation by donation analysis.  It does not ―blatantly‖ violate the Act, and in fact is 

fully consistent with the law.  The Proposed Order needs to be modified to correct this legal 

error.  The Commission should adopt Mr. Brosch‘s adjustment to share charitable contributions 

because it is fair to consumers and reduces the level of charitable contributions paid by 

consumers to a more reasonable level. 

 The Proposed Order also rejects two of Staff‘s adjustments.  If the Commission declines 

to adopt the approach recommended by Mr. Brosch, the People maintain that it should revisit the 

                                                 
8
 The Commission had disallowed contributions that exceeded an inflation adjusted total.  

The Court described ComEd‘s argument as follows:  ―Edison argues that the Commission made 

an impermissible disallowance by rule because it did not make a particularized finding that any 

individual donation was unreasonable. Edison further claims the Commission placed an arbitrary 

cap of $2 million on the amount of donations allowed as an expense, without regard to whether 

any donations above that amount were reasonable.‖  146 Ill2d at 254. 

 



71 

Staff adjustments.  In particular, the Proposed Order rejects the Staff recommendation that 

Exelon‘s charitable donations should be paid for by Exelon.  Proposed Order at 135-136.  This is 

error and unfairly conflates Exelon and ComEd.  ComEd and Exelon are two separate legal 

entities, and there is no justification for presuming, like the Proposed Order suggests, that 

Exelon‘s contributions are really ComEd contributions in another form. Exelon is not run by 

ComEd‘s management, and the contributions made by Exelon are made by the parent company 

that has more than one set of operations in Illinois (e.g. Exelon generation).   

The Proposed Order does not suggest any legitimate reason for disregarding the corporate 

form that Exelon and ComEd are two different corporations.  The Proposed Order shifts the 

burden of proving reasonableness to Staff and Intervenors and improperly transforms Exelon 

contributions into ComEd contributions solely to capture ratepayer funding in situations when 

ComEd did not see fit to make the donation in the first instance. The Proposed Order states:   

There is no reason we should disallow recovery of donations made to well-

established civic and charitable organizations that provide a benefit to the public 

in ComEd‘s service territory simply because the donations were made indirectly 

by Exelon on ComEd‘s behalf.   

 

Proposed Order at 102.  These donations were not ComEd donations, and the fact that the 

organizations operate in the ComEd service territory is inconsequential because they also operate 

in the service area of other Exelon subsidiaries.  The Commission should not require Illinois 

ratepayers to pay ComEd for contributions made by its parent Exelon Corporation.  

 The People also support the Staff adjustment to remove the cost of charitable 

contributions that result in good-will advertising.  Illinois law is clear that good will advertising 

is not recoverable from ratepayers.  The law defines good will advertising as follows:   

 (d) "Goodwill or institutional advertising" means any  

     
advertising either on a local or national basis designed primarily to bring 

the utility's name before the general public in such a way as to improve the 
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image of the utility or to promote controversial issues for the utility or the 

industry. 

 
 

220 ILCS 5/9-225(1)(d).  The law further provides: 

 

(2) In any general rate increase requested by any gas, electric, water, or sewer utility 

company under the provisions of this Act, the Commission shall not consider, for the 

purpose of determining any rate, charge or classification of costs, any direct or indirect 

expenditures for promotional, political, institutional or goodwill advertising, unless the 

Commission finds the advertising to be in the best interest of the Consumer or authorized 

as provided pursuant to subsection 3 of this Section. 

 

220 ILCS 5/9-225(2)(bold added).  Staff reviewed the materials associated with specific 

contributions and concluded that they amounted to good will advertising.  Although stating that 

each contribution should be reviewed, the Proposed Order does not include any description of 

the materials that Staff found violated the rule against consumers paying for good will 

advertising.  The Commission should reject the Proposed Order‘s recommendation on this issue.   

Proposed Language: 

 The language at pages 102-103 of the Proposed Order should be amended.  The People 

provide language to accept AG/CUB witness Brosch‘s adjustment, and in the alternative, 

language to accept the Staff language, as follows: 

 

Analysis and Conclusion  
 

We concur with Staff‟s proposal to disallow charitable contributions made 
by ComEd to organizations outside of the Company‟s service territory. There is 
no evidence that these contributions provide any benefit to ratepayers in 
ComEd‟s service territory.  We agree with Staff that it is not reasonable to require 
ComEd ratepayers to bear the cost of such contributions.  Accordingly, Staff‟s 
adjustment is adopted.  

 
We, however, decline to also adopt Staff‟s proposed disallowances for 

contributions made by Exelon on behalf of ComEd and contributions 
characterized by Staff as promotional and goodwill advertising.  There is no 
reason that ComEd‟s consumers should pay for contributions that ComEd did not 
make.  Exelon is a separate legal entity from ComEd, although it too operates in 
the ComEd service territory.  We decline to treat the two entities as one, and 
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reject the notion that we should disallow recovery of donations made to well-
established civic and charitable organizations that provide a benefit to the public 
in ComEd‟s service territory simply because the donations were made indirectly 
by Exelon on ComEd‟s behalf.  In addition, we conclude that ComEd has not 
established that the contributions that it made directly, which Staff views as 
essentially promotional and goodwill advertising were reasonable in amount and 
prudently incurred in furtherance of a legitimate charitable purpose. Section 9-
225 of the Public Utilities Act prohibits the Company from including the cost of 
“good will advertising” in rates.  It defines “good will advertising” as  advertising 
either on a local or national basis designed primarily to bring the utility's name 
before the general public in such a way as to improve the image of the utility.”  
220 ILCS 5/9-225(1)(d).  The Staff reviewed the materials associated with these 
contributions and concluded that the “good will” aspect of the materials was 
significant enough to warrant a disallowance.  We reject ComEd‟s arguments that 
we must disregard the good will aspect of the contribution and instead hold that 
the “good will” aspect of the materials identified by the Staff witness bring them 
into the purview of Section 9-225‟s prohibition.  The fact that ComEd received 
recognition for these donations and provided impute regarding the manner in 
which the recognition was given, namely its corporate policies concerning the 
use of its logo, does not diminish the charitable nature of the contributions or 
make them unrecoverable under Section 9-227 of the Act.  If we used Staff‟s 
rationale to review charitable contributions, the majority of contributions would be 
automatically disallowed since it is customary for charitable and civic 
organizations to publicly recognize donors in some way.  A blanket exclusion of 
such donations would be a clear violation of Section 9-227 which states in part,   

In determining the reasonableness of such donations, the 
Commission may not establish, by rule, a presumption that any 
particular portion of an otherwise reasonable amount may not be 
considered as an operating expense.  The Commission shall be 
prohibited from disallowing by rule, as an operating expense, any 
portion of a reasonable donation for public welfare or charitable 
purposes. (220 ILCS 5/9-227). 

We find that both categories of contributions are recoverable and Staff‟s 
proposed disallowances are rejected.  

 
AG/CUB‟s proposal that the cost of ComEd‟s charitable contributions should be 
shared on an equal basis between ratepayers and shareholders is also rejected. 
Although this approach is consistent with the Supreme Court‟s view that the total 
level of charitable contributions can be reviewed to determine reasonableness, 
we find that the Staff adjustment appropriately adjusts ComEd‟s charitable 
contributions to a more reasonable level. See BPI II, 146 Ill.2d 175, 254-255 
(1991).   The AG/CUB proposal and the Staff proposal are redundant, and only 
one can be adopted.  We adopt the Staff adjustments, and reduce the amount of 
ComEd‟s requested charitable contributions by $2,574,000 in total, and 
$2,281,000 on a jurisdictional basis.  Staff Ex. 19.03. 
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We note that this does not mean that ComEd cannot continue to make charitable 
contributions at this or any other level.  We simply require that consumers pay no 
more than is reasonable. Shareholders can always pick up additional 
contributions without ratepayer money. blatantly violates Section 9-227 of the Act 
by indiscriminately disallowing 50% of the contributions without analyzing the 
contributions to determine if they meet the requirements of the Act.  These 
expenses are by their nature within the purview of Section 9-227 and they should 
be carefully considered in accordance with the statute. For these reasons, 
AG/CUB‟s sharing approach is not adopted. 

 
In the alternative, the People recommend the following to adopt the 50% sharing 

recommended by AG/CUB witness Brosch: 

Analysis and Conclusion  
 

The Public Utilities Act requires that we determine the reasonableness of  
charitable contributions that go into rates.  In the past we have looked at the total 
level of expense and determined whether it is reasonable to expect consumers to 
reimburse the Company for these voluntary contributions.  This approach was 
confirmed by the Supreme Court which said:  “we believe that the Commission 
must determine the reasonableness of the amount of contributions based on the 
total contributions rather than on an individualized basis. There are numerous 
charitable organizations worthy of Edison's support. If Edison were to make a 
reasonable donation to each of these organizations, the aggregate total of the 
donations could very easily exceed a reasonable amount.” BPI II, 146 Ill.2d at 
254-255.   

AG/CUB witness Brosch recommended that consumers pay no more than 
half of the $6.3 million ComEd seeks to include in rates.  Charitable contributions 
are discretionary expenditures that reduce the funds available to consumers to 
contribute to charities of their own choosing or meeting other expenses.  As Mr. 
Brosch pointed out, sharing these costs is appropriate in times of high 
unemployment and financial difficulty.  AG/CUB Ex. 1.0 at 47-48.  Accordingly, 
we reduce the amount of charitable contributions in rates by a jurisdictional 
amount of $2.80 million. 

We decline to adopt concur with Staff‟s proposal to disallow charitable 
contributions made by ComEd to organizations outside of the Company‟s service 
territory. Although we agree that there is no evidence that these contributions 
provide any benefit to ratepayers in ComEd‟s service territory, this adjustment 
would be duplicative of the adjustment we adopt herein.   We agree with Staff 
that it is not reasonable to require ComEd ratepayers to bear the cost of such 
contributions.  Accordingly, Staff‟s adjustment is adopted.  

We also, however, decline to adopt Staff‟s proposed disallowances for 
contributions made by Exelon on behalf of ComEd and contributions 
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characterized by Staff as promotional and goodwill advertising for the same 
reason.  There is no reason we should disallow recovery of donations made to 
well-established civic and charitable organizations that provide a benefit to the 
public in ComEd‟s service territory simply because the donations were made 
indirectly by Exelon on ComEd‟s behalf.  In addition, we conclude that ComEd 
has established that the contributions that it made directly, which Staff views as 
essentially promotional and goodwill advertising were reasonable in amount and 
prudently incurred in furtherance of a legitimate charitable purpose. The fact that 
ComEd received recognition for these donations and provided impute regarding 
the manner in which the recognition was given, namely its corporate policies 
concerning the use of its logo, does not diminish the charitable nature of the 
contributions or make them unrecoverable under Section 9-227 of the Act.  If we 
used Staff‟s rationale to review charitable contributions, the majority of 
contributions would be automatically disallowed since it is customary for 
charitable and civic organizations to publicly recognize donors in some way.  A 
blanket exclusion of such donations would be a clear violation of Section 9-227 
which states in part,   

In determining the reasonableness of such donations, the 
Commission may not establish, by rule, a presumption that any 
particular portion of an otherwise reasonable amount may not be 
considered as an operating expense.  The Commission shall be 
prohibited from disallowing by rule, as an operating expense, any 
portion of a reasonable donation for public welfare or charitable 
purposes. (220 ILCS 5/9-227). 

We find that both categories of contributions are recoverable and Staff‟s 
proposed disallowances are rejected.  
AG/CUB‟s proposal that the cost of ComEd‟s charitable contributions should be 
shared on an equal basis between ratepayers and shareholders is also rejected. 
This approach blatantly violates Section 9-227 of the Act by indiscriminately 
disallowing 50% of the contributions without analyzing the contributions to 
determine if they meet the requirements of the Act.  These expenses are by their 
nature within the purview of Section 9-227 and they should be carefully 
considered in accordance with the statute. For these reasons, AG/CUB‟s sharing 
approach is not adopted. 

j. Legal Fees – IRS Dispute 

k. Professional Sporting Activity Expenses 

l. Workforce Expense Reduction 

4. AMI Pilot Expenses 

5. New Business Revenue Credit  

New business credit - The Proposed Order Should Be Rewritten To Accurately 

Reflect The Record and To Increase the Credit to Reflect New Plant.  
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The Proposed Order recognizes that it is appropriate to offset the cost of new plant 

additions by increased revenues due to the additional plant.  Proposed Order at 292.  The 

Proposed Order adopts the Staff and ComEd‘s argument that new business revenue should be 

offset by unrelated declines in business revenue.  This is not the place to make such an 

adjustment.  The level of revenues appropriate for ratemaking purposes is stated in ComEd‘s 

schedules filed with its general rate increase request, and should already be reflected elsewhere 

in ComEd‘s filing and in the calculation of the revenue requirement.  

 AG/CUB witness Effron‘s recommendation focuses strictly on the revenue expected from 

new business associated with ComEd‘s planned plant additions.  Indeed a decrease in demand 

does not justify plant additions and contradicts the very premise of the new business revenue 

credit adjustment.   

 In adopting the ComEd/Staff position on the amount of the ―new business credit‖ the 

Proposed Order concludes that ―No party has presented evidence indicating that a percentage of 

Large Commercial and Industrial customers in ComEd‘s service territory is not decreasing in 

size and becoming Small Commercial and Industrial customers.‖  Proposed Order at 292-293.  

While this conclusion is purportedly based on ―current trying economic times,‖ id., it both shifts 

the burden of proof to Intervenors and ignores the evidence in the record about the number and 

growth of commercial and industrial customers.  If there is a decrease in demand due to 

customers migrating to the Small C&I class, ComEd had a obligation to do more than simply 

suggest it.  Moreover,   even there is migration to the Small C&I class, Mr. Effron quantified the 

effect, and neither ComEd nor Staff presented an alternative quantification.  The Company 

offered no evidence or quantification of the migration of Large C&I customers that it argues 

justifies a decrease in revenues notwithstanding new plant.  
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 Unlike ComEd‘s unsubstantiated ―migration‖ claim and the Proposed Order‘s reliance on 

unspecified ―trying economic times‖, AG/CUB witness Effron‘s testimony and adjustment were 

based on quantifications and evidence of demand contained in the record.   ComEd Exhibit 30.2, 

Workpaper WPC-2.9.  He used ComEd‘s data, but declined to infer a migration of customers 

from Large C&I to Small C&I and declined to attribute the decline to the investment in new 

business plant (which in fact would undermine the purpose of the new plant investment). 

 Finally, the Proposed Order needs to be modified to accurately state the issue of 

contention between AG/CUB witness Effron and ComEd.  ComEd argued that the adjustment 

should reflect customer migration to the Small C&I rate case if such migration has occurred.  

However, ComEd failed to provide any estimate of that migration/  Moreover, the Proposed 

Order suggests that Mr. Effron agreed that his calculation of the $49,000 de minimus effect of the 

purported migration was somehow incorrect.  Mr. Effron did not agree or concede that his 

calculation of the effect of possible migration was incorrect.  Proposed Order at 293.  Mr. 

Effron‗s calculation is described at pages 291-292 of the Proposed Order, and it contains no 

errors.   

 The Commission should adopt Mr. Effron‘s recommendation and increase the new 

business revenue credit by $8,776,000 if plant additions through June 30, 2011are allowed, or by 

$7,313,000 if plant additions through March 31, 2011 are allowed. 

Proposed Language: 

The People recommend the following changes to the Proposed Order at page 292-293. 

 

Analysis and Conclusions 

We disagree with Staff and ComEd on this issue.  Although the Company 
presented evidence that overall, it projected a slight decline in Large Commercial 
and Industrial customers, it did not link this projected decline to the investment in 
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new plant.  Indeed, it would be contradictory to invest in new business plant if 
related revenues were declining.  No party has presented evidence indicating 
that a percentage of Large Commercial and Industrial customers in ComEd‟s 
service territory is not decreasing in size and therefore becoming Small 
Commercial and Industrial customers.  While Mr. Effron is correct in stating that 
any decline in the number of customers, by definition, is not related to plant 
additions to serve new customers. , ComEd‟s adjustment just reflects the reality 
that the current trying economic times have produced.  

 
We also note that the AG does not appear to have accounted for the 

decline in the Large Commercial and Industrial class customers when proffering 
that the migration from Large Commercial and Industrial to Small Commercial 
and Industrial will have a de minimus effect.  We do not believe that Both the AG 
and ComEd agree that Mr. Effron‟s calculations are incorrect in the amount of 
$49,000, and we concur .  We decline to concur with the AG‟s contention that 
$49,000 is de minimus.  Also, it is indicia that his calculations here, generally, are 
incorrect.  ComEd‟s adjustment is therefore approved, as adjusted for the time 
period set forth herein in the discussion regarding pro forma capital additions and 
the depreciation thereof.   

 

6. Tax Repair Methodology – New IRS procedures 

7. Depreciation of Intangible Plant 

8. Late Repayment Charge Reclassification 

9. Illinois Electricity Distribution Taxes 

 

One of the taxes other than income taxes that must be paid by ComEd is the Illinois 

Electric Distribution Tax (―IEDT‖).  At ComEd Schedule C-2.17, the Company has proposed a 

ratemaking adjustment to increase the recorded amount of this tax by $7.0 million so as to reflect 

weather normalized sales volumes subject to the tax and to also recognize a six-year average of 

the annual IEDT ―credits‖ that have been received historically from the Illinois Department of 

Revenue (―IDOR‖) for this tax.  AG/CUB argued that the Company proposal to reflect a total 

test year IEDT in the amount of $108.8 million is excessive given more recently available 

information.  AG/CUB Ex. 1.0 at 51.  AG/CUB proposes an updated calculation of the IEDT 

based upon ComEd‘s actual IEDT taxes paid in the 2009 test year, reduced by the Company‘s 

most recent estimate of the IEDT credit that is expected to be received for tax year 2009.  The 
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source of the 2009 Estimated IEDT credit Mr. Brosch proposed at line 2 of Schedule C-19 is 

based upon (1) ComEd‘s analysis of historical taxes paid by each Illinois electric utility; (2) the 

statutory cap limiting total tax receipts from all utilities; and (3) changes in CPI that influence the 

revenue cap, as set forth in the Company‘s response to Data Request AG 9.02, Attachment 2.  (A 

copy of this response is included as AG/CUB Exhibit No. MLB-1.8.) 

The Proposed Order concludes that ComEd‘s calculation should stand as the test year 

amount. Proposed Order at 110.  In doing so, the ALJs conclude that using a weather-normalized 

credit is appropriate to smooth out year-to-year fluctuations.  They also conclude that the 

AG/CUB methodology underestimated the net amount of the IEDT that ComEd will pay on an 

on-going basis and that ―it does not account for the fact that the IDET credit ComEd receives 

lags ComEd‘s payment by three years.‖  Id. 

The evidence, however, supports the AG/CUB adjustment.  As noted in the AG Initial 

Brief, Mr. Brosch testified that the Company‘s estimation of a weather normalized IEDT 

produces a large upward adjustment amount that fails to account for the fact that total receipts 

under this tax are capped on a statewide basis pursuant to the Public Utilities Revenue Act (35 

ILSCS 620).  The adjustment proposed at AG/CUB Schedule C-19 is based upon the Company‘s 

own analysis of how the IEDT tax upon each Illinois utility will interact with the statutory 

revenue cap to produce refunds to each utility.
9
 

ComEd‘s calculation at Schedule C-2.17 employs weather normalization to estimate the 

gross tax, but a six-year average of historical IEDT credits to estimate the offsetting tax credit 

under the statutory revenue cap.  Critically important is the fact that no analysis was conducted 

                                                 
9
  A copy of ComEd‘s response to data request AG 9.02 is included at AG/CUB 

Exhibit 1.8. 
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by ComEd to determine which of the six historical years that were averaged had abnormally 

mild or severe weather and correspondingly large or small taxes subject to the revenue cap.  The 

adjustment proposed by AG/CUB is the only approach that explicitly accounts for the statutory 

revenue cap in a way that properly synchronizes statewide taxable revenues, gross taxes and 

credits. 

It should be noted that the Proposed Order, however, fails to include a discussion of the 

AG/CUB recommendations, and mistakenly includes the discussion of CUB‘s arguments 

regarding intangible plant.  Proposed Order at 110.  Proposed language is provided below. In 

addition, if the Company‘s proposed weather normalization of sales is used as the basis to 

calculate a much larger tax than ComEd actually paid in 2009, as suggested by Mr. Fruehe, the 

Commission should adopt Mr. Brosch‘s calculation of the net IEDT tax, rather than the 

Company‘s calculation.   

 The AG/CUB adjustment is reflected in Schedule C-19 of AG/CUB Exhibit 7.1, and 

should be adopted.   

Proposed Language: 

 In accordance with the arguments presented above, the Commission should modify the 

Proposed Order at page 110 to include a discussion of the AG arguments, not a discussion of 

intangible plant, as well as modify the Commission Analysis and Conclusion, also on page 110,  

as follows: 

AG  
 

The AG notes that one of the taxes other than income taxes that must be 
paid by ComEd is the Illinois Electric Distribution Tax (“IEDT”).  At ComEd 
Schedule C-2.17, the Company has proposed a ratemaking adjustment to 
increase the recorded amount of this tax by $7.0 million so as to reflect weather 
normalized sales volumes subject to the tax and to also recognize a six-year 
average of the annual IEDT “credits” that have been received historically from the 
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Illinois Department of Revenue (“IDOR”) for this tax.  The Public Utilities 
Revenue Act (35 ILCS620/) capped, on a statewide basis, the total Electricity 
Distribution and Invested Capital Taxes received by IDOR and periodically 
ComEd receives credit memos indicating its share of amounts to be refunded 
under such caps.  After adjustment, the Company is proposing a total test year 
IEDT in the amount of $108.8 million, which is excessive given more recently 
available information.  AG/CUB Ex. 1.0 at 51. 
 AG/CUB Schedule C-19, shows AG/CUB witness Brosch‟s updated 
calculation of the IEDT based upon ComEd‟s actual IEDT taxes paid in the 2009 
test year, reduced by the Company‟s most recent estimate of the IEDT credit that 
is expected to be received for tax year 2009.  The source of the 2009 Estimated 
IEDT credit Mr. Brosch proposed at line 2 of Schedule C-19 is based upon 
ComEd‟s analysis of historical taxes paid by each Illinois electric utility, the 
statutory cap limiting total tax receipts from all utilities and changes in CPI that 
influence the revenue cap, as set forth in the Company‟s response to Data 
Request AG 9.02, Attachment 2.  A copy of this response is included as AG/CUB 
Exhibit No. MLB-1.8. 
 ComEd witness Fruehe disputes Mr. Brosch‟s calculation of the Illinois 
Electric Distribution Taxes at pages 11-12 of his Rebuttal, stating, “In his 
example, Mr. Brosch assumes that ComEd pays IEDT amounts in a given year 
and receives its corresponding IEDT credit in the same year.  This is simply not 
the case.”10   
 In response, Mr. Brosch testified that the Company‟s estimation of a 
weather normalized IEDT produces a large upward adjustment amount that fails 
to account for the fact that total receipts under this tax are capped on a statewide 
basis pursuant to the Public Utilities Revenue Act (35 ILSCS 620/).  The 
adjustment proposed at AG/CUB Schedule C-19 is based upon the Company‟s 
own analysis of how the IEDT tax upon each Illinois utility will interact with the 
statutory revenue cap to produce refunds to each utility.11 
 If the Company‟s proposed weather normalization of sales is used as the 
basis to calculate a much larger tax than ComEd actually paid in 2009, as 
suggested by Mr. Fruehe, the  Commission should adopt Mr. Brosch‟s calculation 
of the net IEDT tax, rather than the Company‟s calculation.  ComEd‟s calculation 
at Schedule C-2.17 employs weather normalization to estimate the gross tax, but 
a six-year average of historical IEDT credits to estimate the offsetting tax credit 
under the statutory revenue cap.  No analysis was conducted by ComEd to 
determine which of the six historical years that were averaged had abnormally 
mild or severe weather and correspondingly large or small taxes subject to the 
revenue cap.  The adjustment proposed by AG/CUB is the only approach that 

                                                 
10

  ComEd Ex. 30.0, line 242. 

11
  A copy of ComEd‘s response to data request AG 9.02 is included at AG/CUB 

Exhibit 1.8. 
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explicitly accounts for the statutory revenue cap in a way that properly 
synchronizes statewide taxable revenues, gross taxes and credits. 

 The AG/CUB adjustment is reflected in Schedule C-19 of AG/CUB Exhibit 7.1.   
 
 

Commission Analysis and Conclusion 

ComEd contends that it properly calculated its IEDT liability using a weather-
normalized tax and an off-setting credit based on a six-year average of credits.  
AG/CUB proposes to reduce ComEd‟s revenue requirement through an alternative 
methodology for determining IEDT by using the actual tax paid in 2009 and an 
estimated credit for 2009.   

AG/CUB points out that the Company proposal to reflect a total test year IEDT in 
the amount of $108.8 million is excessive given more recently available information.  
AG/CUB Ex. 1.0 at 51.  AG/CUB proposes an updated calculation of the IEDT based 
upon ComEd‟s actual IEDT taxes paid in the 2009 test year, reduced by the Company‟s 
most recent estimate of the IEDT credit that is expected to be received for tax year 
2009.  The source of the 2009 Estimated IEDT credit Mr. Brosch proposed at line 2 of 
Schedule C-19 is based upon (1) ComEd‟s analysis of historical taxes paid by each 
Illinois electric utility; (2) the statutory cap limiting total tax receipts from all utilities; and 
(3) changes in CPI that influence the revenue cap, as set forth in the Company‟s 
response to Data Request AG 9.02, Attachment 2.   

ComEd‟s calculation at Schedule C-2.17 employs weather normalization to estimate the 
gross tax, but a six-year average of historical IEDT credits to estimate the offsetting tax 
credit under the statutory revenue cap.  Critically important is the fact that no analysis 
was conducted by ComEd to determine which of the six historical years that were 
averaged had abnormally mild or severe weather and correspondingly large or small 
taxes subject to the revenue cap. The Company‟s estimation of a weather normalized 
IEDT produces a large upward adjustment amount that fails to account for the fact that 
total receipts under this tax are capped on a statewide basis pursuant to the Public 
Utilities Revenue Act (35 ILSCS 620/).  The adjustment proposed at AG/CUB Schedule 
C-19 is based upon the Company‟s own analysis of how the IEDT tax upon each Illinois 
utility will interact with the statutory revenue cap to produce refunds to each utility12, and 
is the only approach that explicitly accounts for the statutory revenue cap in a way that 
properly synchronizes statewide taxable revenues, gross taxes and credits.  The 
AG/CUB adjustment is hereby adopted. 

 

The Commission agrees with Staff and ComEd that calculating IEDT using a 
weather–normalized credit is appropriate because a normalized credit smoothes out 

                                                 
12

  A copy of ComEd‘s response to data request AG 9.02 is included at AG/CUB 

Exhibit 1.8. 
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year to year fluctuations.  Moreover, we agree that AG/CUB‟s proposal must be rejected 
because AG/CUB‟s methodology underestimated the net amount of the IEDT that 
ComEd will pay on an on-going basis and it does not account for the fact that the IDET 
credit ComEd receives lags ComEd‟s payment by three years.   

 

10. Depreciation and Amortization Expenses (Derivative and Direct) 

11. Regulatory Asset Relating To Tax Liability for Medicare Part D 

(Uncontested between Company and Staff) 

The ALJ‘s Proposed Order incorrectly concluded no adjustment was necessary relating to 

tax liability for Medicare Part D.  In support of this contention, the Proposed Order states that 

―Merely because the exact timing as to when the tax is due is not known does not mean that 

payment is not imminent.‖  Proposed Order at 112.  

There is absolutely no evidence, however, that payment of the taxes in question is 

―imminent‖.  The record is clear that ComEd was unable to specify when the taxes due would be 

paid, and has not provided any reasonable basis for the proposed three year amortization of the 

Regulatory Asset Relating to Tax Liability for Medicare Part D.  In these circumstances it is 

reasonable to amortize the regulatory asset over the period when the federal government remits 

the actual cash subsidies to ComEd, or approximately ten years. 

Proposed Language 

For all the reasons noted above, the People propose that Section IV. C. 12. at page 111 be 

modified as shown below: 

Analysis and Conclusions  
 

We agree with ComEd the AG that no an adjustment is necessary here. 
Merely because the exact timing as to when the tax is due is not known does not 
mean that payment There is not simply no evidence in the record that the 
payment of the tax liability related to Medicare Part D is imminent. Also, as 
ComEd points out, it has already has passed on to customers each year the full 
benefit of the subsidy as if it will receive the full amount of the subsidy from the 
government. Therefore, ComEd should therefore not be permitted to recover the 
full amount of the taxes to be paid on the subsidies. Instead, it is reasonable to 



84 

amortize the regulatory asset over the period when the federal government 
remits the actual cash subsidies to ComEd, or approximately ten years., as if 
ComEd will receive the full amount of the subsidy each year. 

 
12. Taxes Other than Income Taxes (Derivative Adjustments) 

13. Income Taxes (Derivative Adjustments) 

14. Photovoltaic Pilot Costs 

15. Customer Deposits – Interest Expense Component 

16. Materials and Supplies Inventories Balance 

 

D. Operating Expenses (Total) 

V. RATE OF RETURN 

A. Overview 

B. Capital Structure  

C. Cost of Short-Term Debt 

D. Cost of Long-Term Debt (Potentially Uncontested) 

E. Cost of Common Equity 

The People incorporate by reference the arguments represented by the Citizens Utility 

Board on this issue 

1. Discounted Cash Flow Analysis 

2. CAPM Analysis 

3. Alternative ROE Analysis 

4. The Parties Analyses 

5. ComEd’s Commentary Testimony 

6. DCF Model Issues – Market Risk Premium 

7. CAPM Analysis Issues 

F. Adjustments to Rate of Return 

Company Position 

The  Proposed Order  correctly rejects in its entirety the Company‘s proposed adder.  

Proposed Order at 153-154.  The ALJs, however, inadvertently omitted the arguments made by 
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the AG and ELPC regarding Adjustments to Rate of Return.  In order to maintain a complete and 

accurate record for this proceeding the People and ELPC respectfully request that their 

respective positions on this issue be added into the Final Order. This is particularly important in 

order to avoid prejudice to the AG and ELPC in the case that ComEd or another party decide to 

appeal this issue.  Furthermore, a minor typographical error and a clarification should be 

included to the last paragraph in the Commission Analysis and Conclusion section as indicated 

below.  

Proposed Language 

For all the reasons noted above, the People propose that Section VI. F at pages 146-154 

be modified as shown below: 

AG Position 

Company witness Tierney supported an upward adjustment of 40 basis 
points to the Company‟s return on equity related to its revenue risk from 
implementation of energy efficiency. ComEd Brief at 100-101.  
 

The AG, however, believes the 40 basis point adder or any additional 
adder proposed by Dr. Tierney13 should be rejected for several reasons 
articulated in the AG briefs testimony of AG witness Michael Brosch, as well as in 
Staff‟s briefs and by Staff witnesses Dr. David Brightwell and Mr. Michael 
McNally.  

 
The AG stated in their initial brief, “the evaluation to determine the 

appropriate rate of return in this case is a detailed process and assesses risk as a 
whole. Experts testifying on behalf of the Company, Staff, and intervenors each 
developed acceptable ranges for the Company‟s rate of return, based on DCF and 
CAPM models.” AG Brief at 102-103. Likewise, Staff described a certain portion of 
the “adder related to reduced sales volume as single-issue rate making that 
violates the test- year rules. (See Business and Professional People for the Public 
Interest v. Illinois Commerce Commission (1991), 146 Ill. 2d 175, 244-245.” Staff 

                                                 
13

 The adder proposed by Dr. Tierney was not developed by her. Indeed, in response to cross examination 

at the evidentiary hearing in this case, Ms. Tierney agreed that she ―didn‘t [actually] determine [herself] whether 40 

basis points was the basis points – was the correct amount of basis points to add.‖ Tr. at 1822. 
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Brief at 86. The Illinois Supreme Court, in addressing the issue of single-issue 
ratemaking in BPI II, stated:   
 

The rule against single-issue ratemaking recognizes that the 
revenue formula is designed to determine the revenue requirement 
based on the aggregate costs and demand of the utility. Therefore, 
it would be improper to consider changes to components of the 
revenue requirement in isolation. Often times a change in one item 
of the revenue formula is offset by a corresponding change in 
another component of the formula. For example, an increase in 
depreciation expense attributable to a new plant may be offset by a 
decrease in the cost of labor due to increased productivity, or by 
increased demand for electricity. In such a case, the revenue 
requirement would be overstated if rates were increased based 
solely on the higher depreciation expense without first considering 
changes to other elements of the revenue formula. Conversely the 
revenue requirement would be understated if rates were reduced 
based on the higher demand data without considering the effects of 
higher expenses. (emphasis added) 

 

BPI II, 146 Ill.2d at 244-45 (emphasis added). 

ComEd witness Dr. Susan Tierney further described a situation in which 
ComEd would be “better off” by not meeting its statutory goals under Section 8-
103 of the Act.  In describing this circumstance Dr. Tierney states: 

 
ComEd would likely be better off if it were to simply, consistent with 
the letter of the law, pay a penalty for failing to accomplish the KWh 
and KW reduction targets and thus avoid having its shareholders 
absorb the lost revenues and increased risk in the future. Under the 
law, the penalty for non-performance is a known and predictable 
amount of money, and is small relative to the revenues that a 
company would stand to lose from aggressive compliance to achieve 
the targeted program expenditures and energy efficiency reductions.  

 
ComEd Ex. 13.0 at 20.  

  
Dr. Tierney‟s previously described scenario married with the Company 

proposed adder creates the perfect storm of bad regulatory policy. This potentially 
disastrous effect of the adder applied to the energy efficiency statute under 220 
ILCS 5/8-103 is clearly described by Staff witness Dr. David Brightwell: 
 

…the 40 basis point adder would be awarded to the Company 
regardless of whether the Company actually complies with the 
energy efficiency law, and the adder provides no additional 
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incentive to comply with the energy efficiency law. In fact, if the 
Company received this adder and subsequently decided not to 
comply with the energy efficiency law, it would be about $30.1 
million better off than if it failed to comply with no adder. [Footnote 
omitted] Approving this adder leaves the Commission at risk of 
having to explain to the General Assembly why it rewarded ComEd 
a $30.1 million annual windfall for failing to comply with state law.  

ICC Staff Exhibit 23.0 at 8-9. 
 

As noted above, ComEd witness Dr. Susan Tierney admits she did not 
develop nor was she responsible for determining the amount of the adder.  
Instead, ComEd determined what the adder amount would be and Dr. Tierney 
simply supported the theory in her testimony. For example, Dr. Tierney stated, “I 
have been asked by Commonwealth Edison Company (“ComEd”) to testify on a 
proposed adjustment to ComEd‟s return on equity in support of its efforts to 
promote the adoption of energy efficiency measures by its customers.” ComEd Ex. 
13.0 at 1.  

Dr. Tierney discussed certain risk the Company faces such as recovery 
related to “increased prudency risk” and perceived “financial community risk.”14 
ComEd Ex. 13.0 at 3 and 21-22;ComEd Ex. 13.7. In cross examination, however, 
when asked if she was aware of any disallowances under energy efficiency for 
ComEd, she stated she was “not aware of any disallowances to date.”  Tr. at 1827. 
When Dr. Tierney was asked to “identify any utility that has been downgraded or 
put on watch as a result of state energy efficiency goals or targets,” she similarly 
stated she was not aware of any.  
 

Dr. Tierney opines, “[o]vercoming utility resistance and supporting positive 
utility participation is a critical factor in the success of these programs.” ComEd 
Ex. 13.0 at 8.  Later Dr. Tierney argues the adder will “create positive support for 
energy efficiency” Id. at 21. The People assume Dr. Tierney meant positive 
support by the Company -- not the utility customer or a third party- toward their 
energy efficiency programs. The Company, however, is required by Section 8-
103 of the Public Utilities Act to comply with, among other things, certain energy 
efficiency goals and demand response goals. Section 8-103(a) states: 
 

It is the policy of the State that electric utilities are required to use 
cost-effective energy efficiency and demand-response measures to 
reduce delivery load. Requiring investment in cost effective energy 

                                                 
14

 Section 8-103 allows ComEd to recover reasonable and prudently incurred expenses associated with the 

operation of its energy efficiency programs. These costs are currently recovered through the Energy Efficiency and 

Demand Response Adjustment Rider (Rider EDA‖) Rider EDA is a cost-tracker, in which rates initially set based on 

forecast program spending and adjusted in subsequent years depending on whether actual allowed costs are greater 

or lesser than forecast costs. ComEd Ex. 13.0 at 15. 
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efficiency and demand-response measures will reduce direct and 
indirect costs to consumers… 

 
220 ILCS 5/8-103(a) (emphasis added). 

 
Also, Section 8-103(a) discusses utility cost recovery and states, “It 

serves the public interest to allow electric utilities to recover costs for 
reasonably and prudently incurred expenses for energy efficiency and 
demand-response measures.” Id.  Nowhere, in any provision of the energy 
efficiency and demand-response section of the Act is there language 
describing a utility adder. Dr. Tierney talks about lost sales15 and revenue 
associated energy efficiency programs. ComEd Ex. 13.0 at 3-4, 8, 11-12, 
17; ComEd Ex. 13.8 and 13.9.  What Ms. Tierney fails to mention in her 
testimony, however, is that ComEd‟s overall electric sales have been 
increasing. For example, regarding Company electricity load growth Dr. 
Tierney stated, “It is my recollection that there is anticipated growth in 
overall kilowatt hour sales in spite of the energy use per customer going 
down.” Tr. at 1825.   
 

While Dr. Tierney talks about positive incentives that are necessary for 
ComEd to promote energy efficiency, the Company‟s recommended adder 
provides no incentive for the Company to further promote energy efficiency and 
certainly does nothing to benefit the customer. In fact, Staff witness Dr. David 
Brightwell argues that the proposed adder is not necessary to induce customers 
to adopt energy efficiency or to help assist suppliers to deploy energy efficiency 
services and states:  
 

It sends the wrong incentives to ComEd‟s management, it does not 
affect the behavior of vendors or program implementers and it 
charges customers more for distribution service after requiring them 
to pay for energy efficiency programs. 

 
ICC Staff Exhibit. 23.0 at 6-7; Staff Brief at 87. Even Dr. Tierney opines “[that 
she] did not assert that the adder makes it more likely that customers or 
providers will do anything different to deepen their adoption/deployment of 
energy efficiency…” ComEd Ex. 64.0 at 4-5.  

 
Instead, it is the energy efficiency statute under Section 8-103 of the Act 

that sets out meaningful incentives or disincentives to provide an “increase in 
utility commitments to energy efficiency programs to benefit their [utility] 

                                                 
15

 Dr. Tierney in her rebuttal testimony admits in her response to IIEC witness Mr. Gorman and CUB 

witness Mr. Thomas, that the Company could have mitigated lost sales risk if it had chosen a future test year. She 

states, ―a future test year could address the anticipated lost sales (and in turn lost revenues) in the first year that rates 

go into effect. ComEd Ex. 39.0 at 5. 
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customers.” For example, if the Company fails to meet certain energy efficiency 
goals pursuant to the statute it is assessed monetary penalties and over time 
risks losing their energy efficiency programs to the Illinois Power Agency 
(“IPA”).16 Also, it is unclear how a Company calculated adder in this case would 
translate into a customer benefit or ComEd taking on additional steps to promote 
the statutorily required energy efficiency programs. In support of this argument, 
the People look to ComEd witness Val Jensen, who agreed that:  
 

 He had managed the energy efficiency programs to the best of his ability;  

 ComEd during the course of the last three years has made the best effort 
possible to achieve energy efficiency savings for customers under the 
programs in its plan: and 

 ComEd was committed to making its best effort to help customers save 
energy under the Year 4 to 6 plan recently approved in Docket 10-0570.  
 

Tr. at 2308-2309.  Additionally, Mr. Jensen later concurred that ComEd views the 
energy efficiency programs as a positive way to connect with its customers… Id. 
at 2313. 

 
Dr. Tierney, in supporting the Company‟s adder, states that if it is 

approved, “the chances are increased that ComEd will not have to file a new rate 
case as soon as it otherwise would” ComEd Ex. 13.0 at 27.  Dr. Tierney, 
however, does not quantify that statement. Hence, when she was asked if she 
could provide any kind of number associated with the change in frequency of rate 
cases related to the Company‟s requested adder she answered, “I could not”  Tr. 
at 1828.   
 

The AG opines that there clearly has not been a proven case for this 
additional adder. The AG goes on to pronounce the  Commission should reject the 
Company proposal for any adder as it is bad public policy, provides significant risk 
to ratepayers, does not provide any incentive for the Company to further promote 
energy efficiency, is contrary to Section 8-103 of the Act and provides no 
customer benefit. 

 
ELPC Position 

                                                 
16

 As described under the energy efficiency statute in the Act, if ComEd fails to achieve energy efficiency 

targets in either the second or third years of initial program implementation, it must pay up to $665,000 in each year 

to the Low-Income Home Energy Assistance Program. Further, if ComEd fails to achieve targets after the third year, 

then responsibility for implementing the energy efficiency and demand response programs would transfer to the 

Illinois Power Agency. 220 ILCS 5/8-103(i). 
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ELPC points out that ComEd‟s request for a forty basis point increase in 
its return on equity will actually cost ratepayers $50 million in pre-tax revenue.17  
To put this in perspective in 2008 the first year of ComEd‟s efficiency programs, it 
spent only $39.4 million total on all of its programs. Docket No. 07-0540, ComEd 
Ex. 1.0 at 18. Even with increased efficiency spending that rises to $160 million 
in 2011, ComEd‟s ROE request would require ratepayers to pay a staggering 
increase of 31% for efficiency that goes straight to ComEd shareholders.  
 

According to ELPC, this request is unsupported by the evidence in the 
record. In fact, according to ELPC, the record reflects that there is little risk from 
running the programs at all, and that the Company benefits from providing this 
service in ways it fails to acknowledge. 
 

ComEd Witness Tierney cites three principle reasons for the increased 
risk: 1) increased prudency risk; 2) uncertainty related to load due to efficiency, 
including loss of revenue; and 3) other intangible risks including regulatory 
penalties and credit risk. ComEd Ex. 10 at 22-28. While on their face each 
sounds challenging, ELPC argues that the facts in this proceeding indicate that 
ComEd faces little risk from running the efficiency programs. Moreover, ELPC 
argues that the increase in ROE is inconsistent with the fact that the Company 
wants to run the efficiency programs, and in fact receives significant benefit from 
running the programs. 
 

ELPC opines that Dr. Tierney fails to make any specific fact based 
argument that ComEd actually faces any significant risk it will fail to recover 
every penny. For example, Dr. Tierney completely ignores the fact that ComEd 
recovers all of its costs up front in a rider, which Mr. Jensen acknowledges is 
advantageous to the Company. 220 ILCS 8-103(e); Tr. at 2311 (attached). Dr. 
Tierney also ignores the fact that the Commission pre-approves ComEd‟s energy 
efficiency plans, thereby significantly reducing the Company‟s risk regarding cost 
recovery. Dr. Tierney further ignores the fact that ComEd runs everything through 
the stakeholder advisory group (SAG) process and has consistently emphasized 
this stakeholder input over the years.  
 

ELPC also notes that ComEd could have used a future test year to 
estimate load changes that result from energy efficiency programs and other 
policies such as ARRA (federal stimulus) activity and changes in EISA (federal 
efficiency) standards. See ComEd Ex. 13.0 at 23-24. Certainly, use of a future 
test year would take into account the efficiency targets for the next year and any 
future changes in EISA standards.  
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 ELPC bases this calculation on the fact that ComEd‘s request translates to $30.8 million dollars for the company 

after taxes and ComEd‘s corporate tax rate of approximately 40% for 2007 and 2009.  (Derived from figures in 

ComEd‘s 2010 SEC 10-K filing at p. 82.) 
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Finally, Dr. Tierney ignores the fact that ComEd has met its program goals 
for years 1 and 2, and agreed to the program goals for years 4-6 when it settled 
the ComEd EE case in Docket 10-0570. When the Commission considers this 
risk, in light of the other facts as they relate to the Illinois law, the chances of 
ComEd facing any real prudency challenge is very low. 
 

ELPC also points out that ComEd wants a huge increase in ROE to run 
the programs the Company benefits from running. Under cross-examination Mr. 
Jensen acknowledges that: a) ComEd wants to run the efficiency programs, Tr at 
2313; b) ComEd views the programs as a positive way to connect with its 
customers, Tr at 2313; c) ComEd has taken a number of steps related to 
leverage the energy efficiency programs in order to enhance the Company‟s 
reputation – bill inserts, press releases, etc. Tr at 2313-2318. While ComEd has 
not assessed the value of the goodwill it has derived from its energy efficiency 
efforts, this goodwill should be considered along with the “risk” ComEd claims it 
faces. Certainly, the value is not zero. 
 

In the final analysis, ELPC concludes that ComEd‟s request is 
unsupported by the evidence in the record and that ComEd failed to meaningfully 
address a host of issues regarding the true “risks” ComEd faces from running 
energy efficiency programs. 
 

Commission Analysis and Conclusion  
 

ComEd has proposed to augment its determined ROE with a 40 basis 
point adder. According to ComEd, the adder is necessary to reflect the adverse 
revenue effects of the Commission„s ratemaking practices and compliance with 
EE/DR requirements. The Commission rejects the Company proposal for any 
adder as it is bad public policy, does not provide any incentive for the Company to 
further promote energy efficiency, is contrary to Section 8-103 of the Act and 
provides no customer benefit. Additionally, some of the risks ComEd identifies 
are elements of rate setting that have been addressed in the past without ROE 
adders. Staff, the AG, CUB, ELPC, and IIEC all agree that the Company has 
failed to prove a case for any basis point adder here. In addition, several parties 
observed that the Commission„s practices allow future test year filings that could 
take account of any reasonably anticipated effects of EE/DR activities. ComEd 
has failed to justify the need for this adder as ComEd is not subject to an 
unavoidable risk for which it should be compensated.  

 
In fact, ComEd„s requests for various forms of regulatory relief in this 

proceeding illustrate an ability to manage the potential risks associated related to 
energy efficiency without imposing the proposed adder. Moreover, the 
Commission finds that an adder is an inappropriate response to the identified 
risk. Even if usage reductions never occurred, the proposed adder would still 
impose higher rates on customers and yield a higher authorized return for 
ComEd. Substituting Commission action in the form of an adder to ComEd„s 
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ROE in place of risk management by the utility reduces regulatory efficiency and 
it excuses the utility from its responsibility to manage operational risks. Further, 
the specific magnitude of the proposed adder has not been explained or justified. 
Therefore, the Commission rejects ComEd„s proposed 40 basis point adder. 

 
G. Staff’s Adjustments to Rate of Return 

H. Overall Cost of Capital (Derivative) 

VI. COST OF SERVICE AND ALLOCATION ISSUES 

A. Overview 

B. Potentially Uncontested Issues 

C. Potentially Contested Issues 

1. Embedded Cost of Service Study Issues 

a. Class Definitions 

(i) Residential Classes 

(ii) Non-residential Classes 

b. Primary/Secondary Split 

(i) Appropriate Methodology/Compliance with Docket No. 

08-0532 

(a) Functional Identification of Costs 

(b) Direct Observation of ComEd Facilities 

(c) Sampling 

(d) Review of Other Utilities’ Treatment of 

Primary/Secondary Issues 

(ii) Other Primary/Secondary Split issues 

(a) 4kV facilities allocation 

c. Investigation of Assets Used To Serve Extra Large Load 

Customer Class 

d. NCP vs CP 

e. Allocation of Primary Lines and Substations 

f. Functionalization of General and Intangible Plant 

g. Street Lighting 

h. Allocation of Illinois Electricity Distribution Tax 

i. Indirect Uncollectible Costs and Uncollectible Costs 
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j. Customer Care Cost Allocation 

(i) Allocation Study vs. Switching Study 

(ii) Direct O&M Costs v. Total Costs in the Switching 

Study 

(iii) Adjustment of Allocation Study Allocators 

k. Other Docket 08-0532 Compliance Issues  

l. Other Issues 

2. Imposition of AMI (Advance Metering Infrastructure Costs on the 

Railroad Class 

D. Rate Moderation 

VII. RATE DESIGN 

A. Overview 

B. Potentially Uncontested Issues 

1. High Voltage Rate Design Simplification 

2. Rate MSPS (Staff- need to verify in Rebuttal) 

3. General Terms and Conditions 

a. New Customer with load that includes motors equal or greater 

than five horse power (Staff- need to verify in Rebuttal) 

4. Miscellaneous Charges and Fees (Staff) 

5. Meter Lease Charges 

6. Residential Real Time Pricing Program Costs (Staff- need to verify in 

Rebuttal) 

7. Standard Meter Allowances 

C. Potentially Contested Issues 

1. SFV – Residential Rate Design 

 

The residential rate design portion of the Proposed Order rejected ComEd‘s  request to 

radically increase the fixed portion of the residential customer bills to recover 80% of the 

residential class‘s cost of service over a three-year period, instead opting to raise the fixed 

portion of the bill to 50%. The ALJs found, ―In an effort to gradually move towards more 

realistic cost causation and to avoid rate shock, the Commission concludes that the use of 
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volumetric charges be reduced so that they recover 50% of fixed delivery service costs.‖  

Proposed Order at 218.   While the adoption of the 50% cap is an improvement over ComEd‘s 

extreme proposal, the Proposed Order wrongly accepts the underlying theory ComEd supplies in 

support of its SFV proposal:  that unless significantly more residential cost recovery is 

transferred to the fixed charges, ComEd will be unable to recover its cost of serving the 

residential class.  Proposed Order at 217-218.  In fact, adoption of this premise is not supported 

by the record; ComEd failed to supply a shred of evidence to support the claim. The Proposed 

Order‘s rationale for the reduction of variable charges to 50% also relies on other specious, 

conclusions, including 1) the assumption that electric distribution rate design should follow 

Commission practice related to gas utility rate design; 2) that significantly increasing the fixed 

portion of customer bills will have no impact on customer efforts to conserve energy and benefit 

from energy efficiency measures; and 3) that low usage customers are not penalized when fixed 

charges are increased.  Proposed Order at 217-218.  Finally, the ALJs omit any discussion of 

how variable kwh charges should be set.   These defects in the Proposed Order are discussed 

below. 

1. The Record Cost of Service Evidence Supports Retaining the Existing Level 

of Variable Charges. 

 

The notion that customer charges need to be significantly increased in order to recover 

distribution service costs bears no relationship whatsoever to cost causation and the reasons why 

various facilities are sized and installed on ComEd's system.  Every ComEd cost-of-service study 

produced in this case recognizes that there are substantial demand-related costs incurred to serve 

residential customers. AG/CUB Ex. 11.0 at 2. AG/CUB Ex. 6.01 (attached to AG/CUB witness 

Scott Rubin‘s testimony) is a copy of ComEd‘s embedded cost of service study, Schedule E-6, 

which delineates how facility costs are allocated by class and demand with the retention of four 
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residential customer classes.  But ComEd‘s pricing proposal and the Proposed Order treats those 

costs as being related solely to the number of customers, not to those customers’ demands for 

electricity. The reality of both customer demands on the ComEd distribution system and the 

Company‘s admission that peak demand projections drives system investment contradict the 

notion that distribution service costs should be divided by customers (through a fixed charge) 

rather than variable rates. 

For example, AG/CUB Ex. 6.01 (a ComEd ECOSS document), page 13, lines 273-277, 

shows the breakdown of costs among the different residential categories:  customer, meter, 

distribution and distribution tax.   As this document shows, distribution costs vary with demand 

and energy consumption.  Distribution costs for SF No Heat are about five times higher than 

those costs for MF No Heat.  On line 283 of this same page, ComEd shows that kwh 

consumption for SF No Heat is about five times higher than for MF No Heat.  The number of 

customers, however, is only about two times higher.  This is a clear depiction that substantial 

costs of service for ComEd are related to energy consumption.  To that end, it does not matter if 

the cost is ―fixed‖ at some point in time; the cost was incurred because of a class‘s energy 

consumption and demand for electricity.  Indeed, most aspects of ComEd‘s distribution system – 

including facilities such as substations and transformers – are based on ComEd‘s need to serve 

consumers‘ demands for electricity over the life of those facilities.  ComEd witness Michael 

McMahan confirmed that ComEd engineers look at the usage of the customers serviced by 

distribution investments, including, among others, transformers and substations – all used in the 

delivery of electric service – to determine whether these facilities needed to  be expanded or 

replaced based on forecasted peak load.  Tr.  at 505-516.   
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As AG/CUB witness Rubin pointed out, utilities make long-lived investments based on 

long-term projections of customer location, demand, and consumption.  But that does not mean 

that energy consumption has nothing to do with the utility‘s incurrence of costs.  Utility pricing 

must send customers an appropriate price signal that increases in their energy demand result in 

increases in costs to the system.  Decreasing the variable component of the customer bill, 

however, sends the opposite price signal. 

Staff witness Boggs likewise rejected the notion that all of ComEd‘s costs are fixed or 

that a significant increase in fixed charges is appropriate or needed:  

Consider, for example, a residential customer that has the Company‘s lowest level of 

electricity usage versus a residential customer that has the Company‘s highest level of electricity 

usage. Under the SFV rate design, both residential customers would pay the same amount for 

fixed costs that are included in their monthly customer charges. The SFV assumes that the 

distribution costs they cause ComEd to incur would be comparable. However, a more reasonable 

assumption would be that the customer with the highest level of usage would have a larger 

demand impact on the grid system than the customer with the lowest level of usage.  

 

ComEd‘s proposed customer charge, which would ultimately recover 80% of the costs to 

serve the residential customer class in the Company‘s proposed phase-in SFV rate design, would 

be the same for these two customers, which means that the customer with the lowest usage and 

the customer with the highest usage would be paying an equal share for the recovery of these 

fixed costs. This result would be contrary to cost causation principles. 

Staff Ex. 13.0 at 25; Staff In. Br. at 126.   

 

ComEd witness Hemphill, in fact, testified that most of ComEd‘s ―delivery service costs 

are based not upon the amount of electricity used (kWh) but rather upon the maximum rate at 

which electricity is used (kW).‖  ComEd Ex. 46.0 at 14-15.  He then asserted that ―it is quite 

possible for two customers to use different amounts of kwh but be responsible for equal shares of 

fixed costs.‖   Id.  Mr. Hemphill, however, provided no data or analysis to determine whether, in 

fact, this occurs within ComEd‘s residential class of customers.  Further, the Proposed Order 

fails to consider the tremendous diversity within ComEd‘s residential class – ranging from 
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customers who use a few hundred KWH per month to those who use thousands of KWH per 

month – in its embrace of the SFV theory.   

AG/CUB witness Rubin did, however, look at the peak load characteristics of residential 

customers, unlike Mr. Hemphill.  He noted that, using ComEd‘s actual billing data for the largest 

residential subclass (SF No Heat), 10% of customers use less than 3,600 KWH per year (or 300 

KWH per month).  At the high end, another 10% of customers use more than 16,000 KWH per 

year (an average of more than 1,300 KWH per month).   

In fact, Mr. Rubin showed that looking at the peak summer month‘s demands for high-

use customers illustrates the absurdity of Mr. Hemphill‘s assertion that low and high users are 

equally responsible for fixed costs.  Approximately 9% of ComEd‘s SF No Heat customers used 

more than 3,600 KWH in their peak summer month.  AG/CUB Ex. 11.0 at 4-5.  That is, these 

customers used more electricity in one month than more than 200,000 SF No Heat customers 

used in an entire year.  These facts directly undercut ComEd‘s rationale for placing most 

demand-related costs in the customer charge.  ComEd‘s residential class has customers of vastly 

different sizes that place very different demands on ComEd‘s energy distribution system.  It 

cannot just be assumed, as Mr. Hemphill alleges, that each customer is responsible for the same 

level of demand and, therefore, that each customer should bear the same proportion of demand-

related costs.  Large residential energy users will place much higher demands on the system than 

will small energy users.  Placing demand-related costs in a per-KWH charge (as they are now) 

requires those who are likely to cause the cost to be incurred to pay the cost through their rates.  

The Proposed Order‘s embrace of ComEd‘s cost causation theory in this regard is thus contrary 

to the substantial evidence in the record, and improperly requires low-use customers to subsidize 

high-use customers within the same residential subclass. 
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The Proposed Order‘s analysis also includes a sentence that appears to be missing words.  

The ALJs state: ―It is undisputed that ComEd recovers 37% of its fixed charges.‖  Proposed 

Order at 218.  This statement clearly is wrong.  Presumably, the ALJs meant to state, ―It is 

undisputed that ComEd recovers 37% of its residential service costs through its fixed charges.”  

That is an undisputed fact.  Even ComEd has not stated that it ―recovers 37% of its fixed 

charges.‖  The record evidence, as discussed further below, supports retaining that percentage of 

fixed charge cost recovery. 

2. Decreasing the Variable Component of the Residential Bill Unfairly Punishes 

Low-Use Customers. 

 

The Proposed Order states that adoption of a 50% fixed charges cost recovery will ―avoid 

rate shock.‖  Proposed Order at 218.  The Proposed Order further ―finds that a SFV proposal 

does not shift risk to residential customers.‖  Id. at 217.  The record evidence, however, suggests 

otherwise.  For example, Mr. Rubin demonstrated that the first step, 60% fixed charge cost 

recovery proposal (10% more than what is approved in the Proposed Order) creates significant 

and troubling inequities in how the ultimate rate increase will be imposed among residential 

customers.  For example, as shown in AG/CUB Exhibit 6.10, 6.11, 6.12 and 6.13, the lowest 

users in each residential class will receive the highest increases (greater than 50% under 

ComEd‘s proposed revenue requirement), while those customers with the highest usage would 

actually experience rate decreases.  See AG/CUB Ex. 6.0 at 32-38; AG/CUB Exs. 6.10 thorough 

6.13.  Principles of equity and fairness demand a rejection of this result.   

In addition, the Proposed Order asserts that ―the record does not demonstrate that low-

income customers are necessarily low-usage customers, or vice versa‖ and that ―there are other 

means in place that more precisely target the policy issue that the AG and the City seeks to 

address here.‖  Proposed Order at 217.  First, the People never argued that low-use customers are 



99 

necessarily low-usage customers.  Mr. Rubin‘s analysis showed that low-use customers will be 

unfairly punished by a rate design that significantly increases the fixed portion of the bill.  No 

attempt was made in rate design arguments to equate low-users with low-income customers, 

although to the extent that low-users occupy smaller residences, there may be some connection. 

As for the ―other means in place that more precisely target‖ assisting low-income customers, it is 

unclear what is being referenced.  What the Commission does know is that in ComEd‘s 

alternative regulation filing, ICC Docket No. 10-0527, the Company has stated its parent 

company Exelon has no intention of continuing funding of low income programs mandated by 

Section 16-11.5A(e) of the Public Utilities Act.  Under this section of the Act, which was 

enacted in August of 2007, ComEd and the Ameren companies were required to fund certain 

customer bill payment assistance initiatives.
18

   That formal obligation to implement and finance 

those programs ended in 2010. Nothing in this record suggests that ComEd plans to assist 

customers who stand to lose under a rate design that increases the fixed portion of the bill. 

3. Raising the Residential Fixed Charges Is Contrary to the Illinois 

Legislature’s Public Policy Goals. 

 

The Proposed Order also asserts, notwithstanding evidence to the contrary, that 

increasing the fixed charges along the lines of ComEd‘s proposal will do nothing to dampen 

customer enthusiasm for investing in energy efficiency.  Proposed Order at 217.  The 

Environmental Law & Policy Center, however, presented compelling evidence based on 

ComEd‘s own cost and rate information, that there are significant, potential customer financial 

losses associated with the march toward an SFV rate:  

Using ComEd‘s numbers in witness Alongi‘s testimony, under ComEd‘s SFV proposal 

every kilowatt-hour that a customer saves (or self-generates) would be worth approximately 1.5 

                                                 
18

 220 ILCS 5/16-111.5A(e), P.A. 95-0481. 
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cents less than under the current rate structure. This adds up to very significant lost savings when 

you consider the scale of energy efficiency programs in ComEd‘s service territory.   

For example, in the next three years ComEd plans to collect approximately $47 million 

from its ratepayers to provide residential incentives for approximately 31 million energy efficient 

light bulbs. See ComEd 2011-2013 EE Plan, Case 10-0570, Ex. 1.0 at 56-57 (―EE Plan‖). Under 

ComEd‘s SFV proposal, customers that install these bulbs will save approximately $6 million 

less than they would have under ComEd‘s existing rate structure. These lost savings will 

compound over time because each CFL is expected to last ―about ten times longer‖ than 

incandescent bulbs. EE Plan at 54. 

Looking more broadly, ComEd plans to spend more than $106 million of ratepayer 

money on residential energy efficiency programs over the next three years.  See EE Plan at 49 

(Table 12). These programs are projected to save over 785,000,000 kWh of energy for ComEd 

ratepayers. Id. Using the same calculation, residential customers that participate in these 

programs will save nearly $12 million less under ComEd‘s SFV proposal than they would have 

under ComEd‘s existing rate structure.  In other words, ComEd‘s SFV proposal will take 

approximately $12 million of bill savings directly out of the pockets of ComEd customers that 

have purchased and installed EE equipment and put it back in the pocket of ComEd‘s 

shareholders. This number will grow each year as ComEd‘s statutory savings targets continue to 

rise. The effect is the same as if ComEd had proposed to single out customers that improve their 

energy efficiency for a multi-million dollar annual rate increase.  

 

ELPC Brief at 17-18 (footnotes omitted). The ALJs‘ embrace of a rate design that significantly 

increases the amount of costs recovered through fixed charges sends the wrong price signal to 

customers given the General Assembly‘s declaration that ―investment in cost-effective energy 

efficiency and demand-response measures will reduce direct and indirect costs to consumers by 

decreasing environmental impacts and by avoiding or delaying the need for new generation, 

transmission, and distribution infrastructure.‖  See 220 ILCS 5/8-103.  As ELPC rightly pointed 

out in their Brief, customers are being assessed a separate charge each month for the utility-

sponsored energy efficiency programs because the General Assembly believed that doing so 

would lead to increase efficiency investment, reduce usage and the need for utility infrastructure 

investment, and lower overall rates.  A significant increase in the fixed charge portion of 

ComEd‘s customer bills will, as shown above, significantly reduce customers‘ ability to reduce 

these direct and indirect costs to consumers.  
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4. Recent Commission Rate Design Decisions in Gas Utility Cases Should Not 

Control Here.  

 

The Proposed Order further cites recent Commission orders in natural gas delivery rate 

cases that adopted modified SFV rate designs as support for its embrace of increasing the fixed 

charge portion of residential bills.  Proposed Order at 217.  This rationale misses the mark, 

however.  First, all of the rate orders cited involve gas companies that asserted that declines in 

revenues per customer were becoming the norm.  ComEd Chief Financial Officer and Treasurer 

Joseph Trpik, however, testified that ComEd sales increased from 2009 through 2010.  ComEd 

Ex. 4.0 at 5.  ComEd witness Tierney also stated, ―It is my recollection that there is anticipated 

growth in overall kilowatt hour sales in spite of the energy use per customer going down.‖ Tr. at 

1825.   Accordingly, ComEd‘s suggestion that it would not be able to recover its fixed costs due 

to energy efficiency investments or the state of the economy without significantly increasing the 

fixed charges portion of a residential bill is a strawman argument.  

Second, other facts distinguish the gas cases cited from the instant case.   Notably, the 

Commission found that the impact on customers in the gas cases was 1) not significant; 

and 2) not disparate. See, e.g., Nicor – Proposed General Increase in Delivery Service Rates, 

Docket 08-0363, Order of March 25, 2009 at 89-90; Ameren, Docket 07-0585 (cons.), Order of 

Sept. 24, 2008 at 238.  For example, in the Nicor case, the Commission found that the increase 

for small heating customers would only be $4.78 per month and ―[t]he difference between the 

increase for the smaller customers and that for other customers is not great in terms of the actual 

monetary amounts.‖ Docket 08-0363, Order (March 25, 2009) at 89. In contrast, several 

witnesses noted the significant and disparate impact of ComEd‘s proposal on low usage 

customers here. See City Ex. 1.0 at 10-14; AG/CUB Ex. 6.0 at 25; Staff Ex. 13.0 at 24- 

25. 
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 The Commission should also consider the fact that it decreased the gas utilities‘ 

authorized return on equity to compensate for their reduced risk under SFV rates. In 

adjusting Ameren‘s ROE downward by 10 basis points the Commission found: 

The Commission is of the opinion that this move toward AIU recovering more fixed costs 

through the fixed monthly charge will have a similar effect as adopting Rider VBA, in 

that AIU will be more assured of recovering its fixed costs of service for gas operations. 

As a result, AIU will face less risk and an accompanying reduction in the authorized 

return on equity is warranted. 

 

ICC Docket No. 07-0585, Order of Sept. 24, 2008 at 215. Similarly, the Commission deducted 

6.5 basis points from Nicor‘s authorized return on common equity ―to reflect the reduction in 

Nicor‘s risk‖ resulting from the approval of SFV rates. ICC Docket No. 08-0363, Order of 

March 25, 2009 at 71. In contrast, ComEd here sought a 40 basis point increase in its ROE. See 

ComEd Ex. 13.0 at 2-3. Clearly, the Commission should evaluate ComEd‘s SFV proposal on its 

own merits and not rely on gas cases with very different facts. 

 Other reasons exist for differentiating between gas utility and electric utility rate 

structures.  Staff witness Boggs pointed out that his review of utility rate structures throughout 

the country revealed that not a single state has approved SFV pricing for electricity rates.  Staff 

Ex. 13.0 at 27.  Only one state, Delaware, was considering the rate structure.  Id.  

 For all of these reasons, the Proposed Order‘s acceptance of both the premise and, at least  

in part, the proposal for a march toward a residential SFV rate for ComEd‘s electric delivery 

service rates, is neither supported by the evidence or Illinois law.   

5. The Proposed Order Fails to Address How KWH Charges Should be Set. 

 

 The Proposed Order omits any discussion of how ComEd‘s variable charges should be 

established.  Current rates include two separate kwh charges – one for heating customers and one 

for non-heating customers.  ComEd‘s proposed rates did away with this distinction.  Mr. Rubin, 
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however, demonstrated that the Company‘s own cost study unequivocally showed that the level 

of consumption, the demand requirements, and the types of facilities needed to serve each 

residential subclass are different enough from each other that each class should have a separate 

per KWH charge.  The ALJs recognized the importance of retaining the distinction between 

heating and non-heating customers in the Proposed Order, noting ―As the AG/CUB witness Mr. 

Rubin points out, there is evidence indicating that the manner, in which, ComEd allocates certain 

costs could raise the cost of electricity for multi-family residential customers in a manner that is 

not proportionate to usage.‖ Proposed Order at 235. It follows, too, that failure to provide 

separate kwh charges between and among the four residential classes will exacerbate cost 

recovery inequities.  

 The Commission‘s over-arching goal should be to develop a set of residential rates that 

reflect differences in the cost of serving different types of residential customers. With that goal in 

mind, the record evidence supports Commission adoption of AG/CUB witness Scott Rubin‘s 

proposed rate structure, which essentially retains the current percentage level of fixed cost 

recovery in the fixed charges, and creates four separate kwh variable charges for each residential 

subclass, in accordance with their demand and system requirements.     

Another important aspect of setting cost-based rates is to attempt to recover the major 

categories of cost (customer costs, meter costs, demand and energy costs) through charges that 

are related to the customer‘s use of facilities related to that cost category.  As a general matter, 

rate design analysts place some limit on the maximum increase that any customer class should 

receive when compared to the overall, system-average increase.  Mr. Rubin explained that he 

typically uses a benchmark that no significant group of customers should receive an increase that 
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is more than 1.5 times the system-average increase.  Accordingly, rates for the residential rate 

class shall be designed consistent with the structure proposed by Mr. Rubin.    

Proposed Language: 

 

In accordance with the arguments presented above, the Commission Analysis and 

Conclusion, beginning on page 217 of the Proposed Order, should be modified as follows: 

ComEd is proposing movement towards a SFV rate design.  ComEd‟s 
proposal applies only to residential customers and nonresidential customers in 
the Watt-Hour Delivery Class and establishes fixed and variable charges that 
track the fixed and variable costs of serving those customers.  ComEd proposes 
that gradually, over a three-year period, the use of volumetric charges be 
reduced for the recovery of 40%, then 30%, and finally 20% of its overall delivery 
service costs. 

The Commission is not convinced agrees with the arguments presented 
by Staff and Intervenors that an SFV rate design reduces the incentive to 
conserve electricity., and is inconsistent with public policy goals in the Public 
Utilities Act, in particular, Section 8-103, that promote energy efficiency and the 
wise use of our energy resources.  ComEd‟s proposal to increase flat charges 
and reduce the kWh-based distribution charge for residential customers means 
that each “saved” kWh will be worth that much less to ComEd‟s customers.  
Using ComEd‟s numbers in witness Alongi‟s testimony, under ComEd‟s SFV 
proposal every kilowatt-hour that a customer saves (or self-generates) would be 
worth approximately 1.5 cents less than under the current rate structure. This 
adds up to very significant lost savings when one considers the scale of energy 
efficiency programs in ComEd‟s service territory.  

 
 First, the Commission notes that the rate design in this proceeding relates 

to delivery services associated with electric power and energy.  The actual 
commodity costs associated with the electric power and energy, which is the 
majority of the total electric bill in addition to the delivery costs and vary directly 
with usage.  The customers under ComEd's proposal would have an incentive to 
conserve because they can avoid commodity costs associated through 
conservation.  In addition, these costs at issue here are in fact fixed costs, cannot 
be conserved and result in an under-recovery of fixed costs for the utility.  Just as 
with the natural gas utilities, we conclude there is no disincentive a consumer 
may have by a move toward recovering fixed costs through fixed charges, as 
opposed to recovery on a volumetric basis.  We further conclude that a SFV 
design that more accurately reflects a consumer„s actual costs does not impede 
conservation.  Commission decisions to either decouple or move toward an SFV 
in rate cases filed by North Shore/Peoples Gas, the Ameren Illinois Companies 
(“Ameren”), and Nicor Gas Company (“Nicor Gas”).  All of which recognize the 
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importance of recovering fixed costs predominantly through fixed charges.  The 
Commission concludes that it is when customers respond to rates that do not 
accurately reflect cost causation, that inefficiency results and society suffers.  
Because electric and natural gas distribution utilities must have the capacity in 
place to serve peak loads whenever they occur, it is logical to apply pricing 
policies for both types of industries because they have similar underlying cost 
structures. 

The Commission further finds that a SFV proposal does not inequitably 
shifts risk to residential customers. in that it imposes extremely high rate 
increases on the lowest-use customers, while decreasing rates for ComEd‟s 
largest residential energy users.  For example, the evidence showed that even 
under ComEd‟s proposed revenue requirement, the highest residential users 
would receive rate decreases while the lowest users would experience the 
highest percentage increases.     

Further, the record does not demonstrate that low-income customers are 
necessarily low-usage customers, or vice versa.  Further, there are other means 
in place that more precisely target the policy issue that the AG and City seeks to 
address here.  Finally, we do not find that a SFV proposal is attempting to 
recover short term marginal costs.  Instead, the SFV proposal is intended to 
recover additional fixed delivery costs through higher fixed delivery charges.   

The Commission has recognized the importance of recovering fixed costs 
predominantly through fixed charges. The Commission finds that the one of the 
most important steps in bringing ComEd‟s rate design in line with its costs is to 
properly align the fixed and variable portions of ComEd‟s delivery rates with the 
fixed and variable costs ComEd incurs to provide delivery service.  That being 
said, there remain important public policy reasons why the fixed portion of the 
customer bill should remain affordable. Rather than promoting efficiency and 
social welfare, as Mr. Hemphill asserts, ComEd‟s radical increase in the fixed 
charge portion of residential bills is simply a method of transferring wealth from 
one group of customers to another.  Stated another way, low users of electricity 
end up subsidizing high users. There is no discernible increase in overall societal 
welfare and no improvement in the efficiency of use of the utility‟s service.  In 
fact, such a pricing proposal could lead consumers and utilities to make 
decisions that are not in their long-run best interests and not in the public policy 
goals of the General Assembly to establish regulatory policies that discourage 
electricity usage and enable lower consumer rates.    

We also believe that it is important to design rates that reflect cost 
causation. Both Staff and Intervenor witnesses presented unrefuted evidence 
that customer demand for electricity contributes to the cost of delivering 
electricity.  For example, AG/CUB Ex. 6.01 (a ComEd ECOSS document), page 
13, lines 273-277, shows the breakdown of costs among the different residential 
categories:  customer, meter, distribution and distribution tax.   As this document 
shows, distribution costs vary with demand and energy consumption.  
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Distribution costs for SF No Heat are about five times higher than those costs for 
MF No Heat.  On line 283 of this same page, ComEd shows that kwh 
consumption for SF No Heat is about five times higher than for MF No Heat.  The 
number of customers, however, is only about two times higher.  This is a clear 
depiction that substantial costs of service for ComEd are related to energy 
consumption.  To that end, it does not matter if the cost is “fixed” at some point in 
time; the cost was incurred because of a class‟s energy consumption and 
demand for electricity.It is undisputed that ComEd recovers 37% of its fixed 
charges. In an effort to gradually move towards more realistic cost causation and 
to avoid rate shock, the Commission concludes that the use of volumetric 
charges be reduced so that they recover 50% of fixed delivery service costs.  
This conclusion applies only to residential customers and nonresidential 
customers in the Watt-Hour Delivery Class. In addition, Staff witness Boggs 
pointed out that his review of utility rate structures throughout the country 
revealed that not a single state has approved SFV pricing for electricity rates.  
For all of these reasons, the Commission rejects ComEd‟s SFV proposal for the 
Residential and Watt-Hour customer classes.   

Instead, we adopt the residential rate design proposed by AG/CUB 
witness Scott Rubin.  Mr. Rubin‟s proposed rate structure essentially retains the 
current percentage level of fixed cost recovery in the fixed charges.  Mr. Rubin 
also presented evidence that the level of consumption, the demand 
requirements, and the types of facilities needed to serve each residential 
subclass are different enough from each other that each class should have a 
separate per KWH charge.  The Commission‟s over-arching goal is to develop a 
set of residential rates that reflect differences in the cost of serving different types 
of residential customers.  We also conclude below that the designation between 
heating and nonheating customer classes should be retained.  Establishing 
separate kwh charges for each of the four residential subclasses is consistent 
with that finding.  Another important aspect of setting cost-based rates is to 
attempt to recover the major categories of cost (customer costs, meter costs, 
demand and energy costs) through charges that are related to the customer‟s 
use of facilities related to that cost category.  As a general matter, rate design 
analysts place some limit on the maximum increase that any customer class 
should receive when compared to the overall, system-average increase.  Mr. 
Rubin explained that he typically uses a benchmark that no significant group of 
customers should receive an increase that is more than 1.5 times the system-
average increase.  Accordingly, rates for the residential rate class shall be 
designed consistent with the structure proposed by Mr. Rubin.   The Commission 
will not determine whether changes need to be addressed in future year‟s rates; 
this is an issue to be addressed in future rate cases. 

2. Decoupling (NRDC Proposal) 

 



107 

 The Proposed Order correctly rejects the NRDC and ComEd decoupling proposals. 

However, due what seems to be a scrivener‘s error, the headings from the NRDC Brief endorsing 

decoupling appear in the Proposed Order and the Table of Contents.  See Propose Order, TOC at 

v., pp. 218-223. These should be removed to avoid any confusion as to the Commission‘s 

rejection of decoupling. 

3. Consolidation of Classes (ComEd Proposal) 

4. New Primary Voltage Delivery Class vs. Primary Subclass Charges 

 

5. Non-Residential 

a. Movement Toward ECOSS Rates 

(i) Extra Large Load and High Voltage Customer Classes 

(ii) Railroad Customer Class 

b. Allocating Secondary Costs Among Customer Classes 

c. Railroad customers - Utilization of Railroad Customers’ 

Facilities 

d. Dusk to Dawn Street Lighting 

6. Collection of Illinois Electricity Distribution Tax  

a. Reasonableness of Current Allocation 

b. IIEC Recommended Allocation 

7. Distribution Loss Factors 

a. High-Voltage Customers—The Issues Presented by the United 

States Department of Energy and the IIEC (Uncontested) 

8. General Terms and Conditions 

a. Residential Service Station (Ownership of  Residential Primary 

Service Connection facilities on private property) 

b. Limitation of Liability Language 

9. Rider UF (Could be uncontested – check Staff rebuttal) 

10. Notification Regarding Elimination of Self Generation Customer 

Group 

11. Docket 08-0532 Compliance Issues 

D. Other Issues 
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E. Uncontested Issues - Other Revenues – Rate Relief Payment (Staff) 

F. Miscellaneous Revenues 

G. Weather Normalization 

H. Late Payment Charge Revenues 

 

Although the People support the conclusion of the Proposed Order to include $13.986 

million in Late Payment Revenues in the Illinois jurisdiction, Appendix A to the Proposed Order 

did not include this adjustment.  As stated in the attached Affidavit of Michael L. Brosch, 

paragraph 5, Appendix A needs to be corrected to incorporate this adjustment. 

 

I. New Business Revenue Credit 

New business credit - The Proposed Order Should Be Rewritten To Accurately 

Reflect The Record and To Increase the Credit to Reflect New Plant.  

 

The Proposed Order recognizes that it is appropriate to offset the cost of new plant 

additions by increased revenues due to the additional plant.  Proposed Order at 292.  The 

Proposed Order adopts the Staff and ComEd‘s argument that new business revenue should be 

offset by unrelated declines in business revenue.  This is not the place to make such an 

adjustment.  The level of revenues appropriate for ratemaking purposes is stated in ComEd‘s 

schedules filed with its general rate increase request, and should already be reflected elsewhere 

in ComEd‘s filing and in the calculation of the revenue requirement.  

 AG/CUB witness Effron‘s recommendation focuses strictly on the revenue expected from 

new business associated with ComEd‘s planned plant additions.  Indeed a decrease in demand 

does not justify plant additions and contradicts the very premise of the new business revenue 

credit adjustment.   
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 In adopting the ComEd/Staff position on the amount of the ―new business credit‖ the 

Proposed Order concludes that ―No party has presented evidence indicating that a percentage of 

Large Commercial and Industrial customers in ComEd‘s service territory is not decreasing in 

size and becoming Small Commercial and Industrial customers.‖  Proposed Order at 292-293.  

While this conclusion is purportedly based on ―current trying economic times,‖ id., it both shifts 

the burden of proof to Intervenors and ignores the evidence in the record about the number and 

growth of commercial and industrial customers.  If there is a decrease in demand due to 

customers migrating to the Small C&I class, ComEd had a obligation to do more than simply 

suggest it.  Moreover,   even there is migration to the Small C&I class, Mr. Effron quantified the 

effect, and neither ComEd nor Staff presented an alternative quantification.  The Company 

offered no evidence or quantification of the migration of Large C&I customers that it argues 

justifies a decrease in revenues notwithstanding new plant.  

 Unlike ComEd‘s unsubstantiated ―migration‖ claim and the Proposed Order‘s reliance on 

unspecified ―trying economic times‖, AG/CUB witness Effron‘s testimony and adjustment were 

based on quantifications and evidence of demand contained in the record.   ComEd Exhibit 30.2, 

Workpaper WPC-2.9.  He used ComEd‘s data, but declined to infer a migration of customers 

from Large C&I to Small C&I and declined to attribute the decline to the investment in new 

business plant (which in fact would undermine the purpose of the new plant investment). 

 Finally, the Proposed Order needs to be modified to accurately state the issue of 

contention between AG/CUB witness Effron and ComEd.  ComEd argued that the adjustment 

should reflect customer migration to the Small C&I rate case if such migration has occurred.  

However, ComEd failed to provide any estimate of that migration/  Moreover, the Proposed 

Order suggests that Mr. Effron agreed that his calculation of the $49,000 de minimus effect of the 
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purported migration was somehow incorrect.  Mr. Effron did not agree or concede that his 

calculation of the effect of possible migration was incorrect.  Proposed Order at 293.  Mr. 

Effron‗s calculation is described at pages 291-292 of the Proposed Order, and it contains no 

errors.   

 The Commission should adopt Mr. Effron‘s recommendation and increase the new 

business revenue credit by $8,776,000 if plant additions through June 30, 2011are allowed, or by 

$7,313,000 if plant additions through March 31, 2011 are allowed. 

Proposed Language: 

The People recommend the following changes to the Proposed Order at page 292-293. 

 

Analysis and Conclusions 

We disagree with Staff and ComEd on this issue.  Although the Company 
presented evidence that overall, it projected a slight decline in Large Commercial 
and Industrial customers, it did not link this projected decline to the investment in 
new plant.  Indeed, it would be contradictory to invest in new business plant if 
related revenues were declining.  No party has presented evidence indicating 
that a percentage of Large Commercial and Industrial customers in ComEd‟s 
service territory is not decreasing in size and therefore becoming Small 
Commercial and Industrial customers.  While Mr. Effron is correct in stating that 
any decline in the number of customers, by definition, is not related to plant 
additions to serve new customers. , ComEd‟s adjustment just reflects the reality 
that the current trying economic times have produced.  

 
We also note that the AG does not appear to have accounted for the 

decline in the Large Commercial and Industrial class customers when proffering 
that the migration from Large Commercial and Industrial to Small Commercial 
and Industrial will have a de minimus effect.  We do not believe that Both the AG 
and ComEd agree that Mr. Effron‟s calculations are incorrect in the amount of 
$49,000, and we concur .  We decline to concur with the AG‟s contention that 
$49,000 is de minimus.  Also, it is indicia that his calculations here, generally, are 
incorrect.  ComEd‟s adjustment is therefore approved, as adjusted for the time 
period set forth herein in the discussion regarding pro forma capital additions and 
the depreciation thereof.  
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X. OTHER 

A. RES Services Issues 

1. Requiring ComEd to Provide Alternate Electric Suppliers with 

Historical Interval Data within One Business Day 

2. Retail Electric Suppliers’ Use of Multiple DUNS+4 Numbers 

3. ICEA’s Contention that ComEd’s Initial 814 Change Response 

Should include an Effective Date 

4. Proposed Changes to the PowerPath Website 

5. Competitive Retail Market Development Issues 

a. A Simple and Straightforward Price to Compare 

b. Creation of an ―Eligible Customer List‖ of Residential 

Customers 

B. UUFR 

C. Updated Distribution Loss Study 

D. Meters and Meter Reading 

1. Timely Meter Reading 

E. Competitive Retail Market Development Issues 

F.  New Section 9-250 Investigation of ComEd’s electric rate design 

G. Other  

XI. CONCLUSION 

For the foregoing reasons, the People request that the Commission enter an order in 

accordance with the arguments and Exceptions provided above.   

Respectfully submitted, 

The People of the State of Illinois 

by LISA MADIGAN, Attorney General 

 

___/s/_____________________________________ 

Janice A. Dale, Chief, Public Utilities Bureau 

Susan L. Satter, Senior Assistant Attorney General 

Karen L. Lusson, Senior Assistant Attorney General 

Michael R. Borovik, Assistant Attorney General 

100 W. Randolph St., 11th Floor 
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Chicago, IL 60601 

Telephone (312) 814-3736 

Fax (312) 814-3212 

Email: jdale@atg.state.il.us 

Email: ssatter@atg.state.il.us 

Email: klusson@atg.state.il.us 

Email: mborovik@atg.state.il.us 

 

Dated:  April 14, 2011 
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