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INTRODUCTION 
 
 

BlueStar Energy Services, Inc., d/b/a BlueStar Energy Solutions  (“BlueStar”) hereby 

submits this Brief on Exceptions in the instant proceeding regarding the proposed rule 83 Ill. 

Adm. Code 412 and amendment to 83 Ill. Adm. Code 453. 

Due to the procedural morass that has developed over the course of this rulemaking 

proceeding, BlueStar strongly recommends that the Illinois Commerce Commission 

(“Commission”) withdraw the Corrected Proposed First Notice Order issued by Administrative 

Law Judge (“ALJ”) in this proceeding on March 18, 2011 (“Corrected Order”) and start this 

rulemaking proceeding over.  As explained in greater detail below, by issuing the Corrected 

Order, the Commission currently has two first notices in the same rulemaking thereby violating 

the Administrative Procedures Act (“APA”), specifically the unambiguous 45-day notice 

requirement of the Commission's intended action to the general public, and the Illinois 

Administrative Code.   

 

BACKGROUND 
 

1.  Prior to Issuance of the Proposed Order 
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On December 2, 2009, the Commission initiated this rulemaking proceeding when it 

released its Order along with proposed rules for both Part 412 and Part 453.  After the procedural 

schedule was set, parties filed verified initial comments on March 4, 2010 and verified reply 

comments on April 22, 2010.1  In response to verified initial comments submitted by the parties, 

Staff proposed revisions to the original rules which were attached to its reply comments.2  Using 

Staff’s revised rules, parties submitted verified surreply comments on June 23, 2010.3  In an 

effort to resolve some issues, a workshop was convened on August 6, 2010.  At the workshop, all 

parties agreed to use Staff’s revised rules as the basis for developing the briefs and proposed 

orders that were submitted on August 27, 2010.4

At this point the procedural oddities began.  On August 23, 2010, or less than four days 

before the briefs and proposed orders were due, Staff announced via email that they were 

unilaterally making “a few modifications to its proposed rule” and these revisions would be 

attached to their brief.  Staff also announced that any party agreeing to these modifications could 

do so in their briefs.

  It is worth noting that the parties agreed that 

only one round of briefs would be submitted. 

5

BlueStar objected to Staff’s unilateral modification to the revised rules for a variety of 

procedural reasons.  First, after the filing of verified surreply comments, the opportunity for 

additional comments and proposals was closed.  Second, even if Staff’s unilateral attempt to 

submit an additional proposal was appropriate, the parties had less then four days to respond, 

which is hardly sufficient time to prepare an adequate and well-articulated response for such a 

key issue.  Third, even if there had there been adequate time to respond, it would have been 

impossible because Staff neither explained nor supported their modifications to the revised rules.  

Fourth, BlueStar objected to the introduction of new evidence within a brief.  Finally, BlueStar 

was concerned with the precedent it would set if Staff’s proposal was accepted.  Stated simply, 

by using its brief to introduce new evidence, Staff was granting itself an additional round of 

  Unfortunately, Staff’s email served to make the rulemaking even more 

opaque.  Staff’s simple “modifications” involved provisions related to rescission, which is the 

most hotly contested issue in this rulemaking proceeding. 

                                                           
1  Corrected Order at 1-2. 
2  Id. at 2. 
3  Id. 
4  BlueStar Brief at 1-2. 
5  Id. 
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comments while denying all other parties a chance for a meaningful response.6  These arguments 

formed the basis for BlueStar’s request that the Commission afford no weight to Staff’s 

modifications to its revised rules or any party’s response to these out-of-record proposals.7

Citing “the heavily contested nature of the proposed revisions offered by Staff, ,” the 

Commission entered an Interim Order of Withdrawal (“Withdrawal Order”) 

 

8 on October, 26, 

2010, and the original rules released with the December 2, 2009 Order were officially 

withdrawn.9

 

  As a result of the Withdrawal Order there were no rules currently pending in the 

instant proceeding before the Commission. 

2.  Issuance of the Proposed Order and the Corrected Order 

 

After a period of approximately four months of inactivity within this proceeding and 

fourteen months after the initial rules were proposed, this Quixotic rulemaking was apparently 

revived on February 18, 2011, when the ALJ issued a document entitled Proposed First Notice 

Order (“Proposed Order”).  While the Proposed Order admitted that the First Notice Rule “has 

not been attached as an appendix to this proposed order”10 the ALJ nevertheless ordered briefs 

on exceptions to be filed on February 25, 2011 and reply briefs to be filed on March 6, 2011.  

This lack of proposed rules made the task of briefing obviously absurd.  Adding to the degree of 

difficulty, the Proposed Order did not contain a single citation to the original record.11

On February 22, 2011, Staff filed a Motion for First Notice Rule and Extension of Time 

(“Staff’s Motion”).  Staff’s Motion pointed out another procedural error committed with the 

issuance of the Proposed Order when it noted that, “the Illinois Administrative Procedures Act 

  Finally, 

the Proposed Order was released by the ALJ and not the Commission.  The Commission began 

this rulemaking proceeding with its Proposed First Notice Order and the Commission withdrew 

the proposed rules with its Withdrawal Order (but kept the docket open).  The Commission itself 

has not taken any action in this proceeding since last October. 

                                                           
6  Since there were no reply briefs, parties would not have an opportunity to respond to arguments contained in other 
party’s briefs.  See also BlueStar Brief at 1-2. 
7  Id. at 2-3. 
8  Interim Order of Withdrawal, October 26, 2010 (emphasis added). 
9  See Illinois Register at 34 Ill. Reg. 18932 and 18933. 
10  Proposed First Notice Order at 29-30. 
11  To be fair, the Proposed Order attempted at times to generally summarize the positions of the parties within the 
context of specific issues. 
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(‘APA’) requires that the First Notice Rule be published in the Illinois Register, which 

publication starts a clock requiring the Second Notice Rule to be published within roughly one 

year.”12

BlueStar filed a Response to Staff’s Motion for First Notice Rule and Extension of Time 

(“BlueStar’s Motion”).  BlueStar attempted to help resolve all these procedural errors by 

delineating the correct procedures for a rulemaking.  Specifically, BlueStar’s Motion stated that, 

“the only correct procedure under the Administrative Procedures Act (‘APA’) is to start the Part 

412 rulemaking anew.”

  Staff’s Motion suggested that the First Notice Rule be available when filing briefs on 

exceptions and proposed that the exceptions schedule be suspended.  Although BlueStar 

appreciated the attempt to assist the ALJ in correcting the procedural errors, BlueStar could not 

join the other parties in supporting Staff’s Motion.   

13

On March 2, 2011, the ALJ accepted Staff’s Motion and suspended the exceptions 

schedule; however, on March 18, 2011, the ALJ issued the Proposed First Notice Order 

(“Corrected Order”).  The Corrected Order suffers from the same deficiencies as the Proposed 

Order.  First, the Corrected Order openly violates the APA.  In addition to the APA violations 

discussed in BlueStar’s Motion, the Corrected Order violates the APA’s 45-day notice 

requirement which states in unambiguous terms that an “agency shall give at least 45 days’ 

notice of its intended action to the general public.  This first notice period shall commence on the 

first day the notice appears in the Illinois Register.”

   

14

                                                           
12  Staff Motion at 1. 

 A review of the Illinois Register from 2011 

reveals that no such notice has been published as of April 8, 2011.  One of the main reasons the 

APA was enacted was to give the public input into the rulemaking process.  Any interested party 

may contact an agency during the First Notice period to record a position on a rulemaking 

proposal.    However, the rules attached to the Corrected Order are not the same as the rules 

attached to the December 2, 2009 Order.  As a result, the rules attached to the Corrected Order 

have not been published in the Illinois Register and therefore the public has not been given 

notice and therefore an opportunity to comment.  As required by the APA, until the rule is 

published in the Illinois Register, the 45-day first notice period has not yet begun, thus making 

the exceptions schedule outlined in the Corrected Order technically and substantively improper.  

In addition, the Corrected Order is procedurally deficient in that it does not contain any citations 

13  BlueStar Motion at 1 (emphasis in the original). 
14  Staff Motion at 1, citing ILCS 100/5-40 (b)(1). 
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to the record,15

While the Corrected Order did contain proposed rules, it did not disclose which “rules” 

were used.  No less than four sets of “proposed rules” have been used within this rulemaking at 

various times:  1) the original rules attached to the Commission’s December 2, 2009 First Notice 

Order (which parties used to file verified comments and reply comments and which have 

subsequently been withdrawn by the Commission); 2) Staff’s “revised” rules attached to Staff’s 

verified reply comments (which parties agreed to use to file verified surreply comments, briefs 

and proposed orders); 3) Staff’s subsequent modifications to its revised rules which were 

distributed via email less then four days prior to the filing of briefs and proposed orders (which 

BlueStar recommended be stricken for procedural reasons); and 4) the proposed rules contained 

in Appendix A to the Corrected Order.  Since different parts of the record relied on different 

rules, the Corrected Order cannot be deciphered without citations making briefs on exceptions 

almost impossible to develop. 

 making it impossible to verify statements and positions outlined in the Corrected 

Order.   

BlueStar supports well-balanced rules that provide meaningful consumer protections; 

however, the timely adoption of such requires strict adherence to the rulemaking procedural 

process.  In this regard, the current proceeding has utterly failed. 

 

BLUSTAR'S RECOMMENDATION 

As such, BlueStar requests that: 

1.   The Commission terminate this rulemaking proceeding thereby cutting the procedural 

knot resulting from the Commission’s failure to follow the law and the APA. 

2.   Initiate a new rulemaking proceeding by issuing new proposed rules and a new First 

Notice, including publication in the Illinois Register, allowing for public comment. 

3.   Develop a valid record with an abbreviated schedule allowing parties to file verified 

comments, reply comments and briefs. 

4.   Issue a proposed order and rule on a valid record and requests briefs on exceptions. 

Should the Commission insist on moving forward despite the flawed procedural 

underpinnings, below is BlueStar’s Brief on Exceptions.16

                                                           
15  The question of whether there is a “record” specific to this “First Notice” is similarly unclear. 

 

16  Citations contained in this portion of BlueStar’s Brief on Exceptions refer to the record developed in 2010. 
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BLUESTAR’S EXCEPTIONS TO ISSUES ADOPTED IN THE CORRECTED ORDER 

 

1.  Section 412.10 Definitions – Rescind 

 

 BlueStar takes exception to the Corrected Order’s definition of “rescind” even though it 

is not clear what was actually adopted by the ALJ.   

 The initial version of the rule did not have a definition for rescind.  After parties 

submitted comments, Staff proposed a modification to the rule and included a definition of 

rescind in its verified reply comments.  It is this rule that the context of the Corrected Order 

adopted.  Nevertheless, while accepting this definition of rescind, Appendix A to the Corrected 

Order contains a different rule.  In other words, language adopted by the Corrected Order is not 

the same as what appears in the actual rule.17

 Staff’s definition of rescind as contained in its verified reply comments and adopted by 

the Corrected Order is: 

 

“’Rescind’ means the cancellation of a pending customer enrollment to a RES.”18

 And the definition of rescind that appears in Appendix A of the Corrected Order which 

differs from Staff’s rule is underlined below as follows: 

 

“’Rescind’ means the cancellation of a contract with a RES and/or pending 

customer enrollment to a RES, without the incurrence of an early termination 

fee.”19

  It is impossible to determine which definition the ALJ intended to adopt -- the language 

in the Corrected Order or the rule contained in Appendix A.  Complicating this problem is the 

fact that the Corrected Order does not cite any evidence or testimony submitted by a party 

proposing the additional language that appears in Appendix A.  Finally, the Analysis and 

Conclusion section of the Corrected Order is unable to shed any light on the intent of the ALJ 

since it is devoid of any discussion as to why these changes to Staff’s definition were necessary.   

 

                                                           
17  Compare the Corrected Order at 4-5 with Appendix A at 3. 
18  Corrected Attachment A of Staff Reply Comments at 2. 
19  Corrected Order, Appendix A at 3. 
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 Whatever the intention of the ALJ, BlueStar takes exception to both Staff’s proposed 

definition and the version adopted by the ALJ in Appendix A.  In both instances, BlueStar 

believes the focus of the definition is misplaced.   

 As outlined in BlueStar’s Brief, it is important to properly define a rescission window.  In 

this regard, BlueStar proposed that the rescission window be defined as the traditional time that 

customers may cancel a contract for whatever reason, without any termination fee or penalty.  

This period of time is designed to protect buyers from their own impulses, or “buyer’s 

remorse.”20

 Unfortunately, both Staff’s definition and the definition contained in Appendix A of the 

Corrected Order combine the concept of rescission with enrollment.  BlueStar maintains that 

rescission and enrollment are two separate and distinct concepts, and attempts to tie the two 

processes together are simply wrong.

   

21  Using the enrollment period as the trigger for the 

rescission window is a radical departure and a fundamental change in the existing rescission 

period definition.  The enrollment process is the time when the utility contacts the customer to 

inform him or her that a request has been made to transfer his or her electric service from one 

provider to another.  This notification is made to ensure that “slamming” has not occurred.  

While the enrollment process serves as a valuable verification, it is quite separate and distinct 

from the traditional rescission window, which deals with “buyer’s remorse.”22

 Consistent with the foregoing, BlueStar proposes the following definition be incorporated 

into the rule as the definition of “rescind”: 

  If either 

definition is adopted, it would require customers to understand the individual RES’s and utility’s 

intricate internal enrollment processes.  Allowing the rescission window to begin with the 

utility’s processing of an enrollment request could result in a rescission window that is 17 days 

or longer.  As explained below, expanding the rescission window beyond three days is excessive, 

unacceptable, and completely unprecedented and will stunt the development of competition in 

the retail electricity market in Illinois. 

 “Rescind” means the cancellation, without a fee, of a customer sales contract. 

 

                                                           
20   BlueStar Brief at 9. 
21  RESA Reply Comments at 16; BlueStar Surreply Comments at 5; BlueStar Brief at 10. 
22  BlueStar Initial Comments at 5. 
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2.  Sections 412.110 Uniform Disclosure Statement (j), 412.210 Rescission of Sales 

Contract and, 412.230 Early Termination of Contract23

 

 

 BlueStar takes exception to the Corrected Order’s recommendation to expand the 

rescission window in Sections 412.110 Uniform Disclosure Statement (j), 412.210 Rescission of 

Sales Contract and 412.230 Early Termination of Contract.  Before BlueStar presents its 

arguments on expanding the rescission window (which is the substance of these issues), BlueStar 

must again discuss the errors and procedural problems associated with the Corrected Order.24

 The Corrected Order adopts Staff’s recommendation for a 10-day rescission window. 

BlueStar takes strong exception to this recommendation.   BlueStar also takes exception to the 

recommendation in Section 412.210 that the trigger for the rescission period begin when the 

enrollment request is sent to the utility.  Finally, BlueStar takes exception to that portion of 

Sections 412.110 and 412.210 that permit the customer to rescind a contract by contacting the 

utility.  Each of these issues will be discussed below.   

 

 

  a)  The 10-day rescission period conflicts with current state law and rules. 

 

  The Corrected Order failed to mention, let alone respond to BlueStar’s arguments that a 

10-day rescission window is inconsistent with the Illinois Compiled Statutes and Administrative 

Code.25

The Illinois General Assembly (the “General Assembly”) established a policy for a 

rescission window when it adopted Sec. 2B of the Consumer Fraud and Deceptive Business 

Practices Act, which states that “… [the] consumer may avoid the contract or transaction by 

  BlueStar cannot recommend, nor should the Commission adopt, a 10-day rescission 

period when there is a clear legislative mandate requiring a 3-day rescission period. 

                                                           
23  The portion of Section 412.230 dealing with the 10-day rescission window is addressed in this section.  Other 
issues dealing with this section are addressed below. 
24  Portions of the Corrected Order addressing 412.110 Uniform Disclosure Statement suffer from the same 
inconsistencies detailed above regarding the definition of rescind.  Specifically, the language in the Corrected Order 
cites BlueStar’s position with respect to 412.110(k) even though BlueStar did not discuss subsection (k) but focused 
on subsection (j).  
25  BlueStar Initial Comments at 3; BlueStar Reply Comments at 3; BlueStar Surreply Comments at 5; BlueStar 
Brief at 3-4. 
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notifying the seller within 3 full business days following that day on which the contract was 

signed…”26

The General Assembly has clearly spoken on the issue of rescission for electricity supply 

contracts, and the language is clear and unambiguous.   

   

In addition, 83 Ill. Adm. Code 453.40(a)(4), which addresses Internet enrollment for 

residential electricity supply customers, states that “…residential customers may cancel the 

enrollment within 3 business days after the Internet enrollment.”27

BlueStar strongly recommends that the Commission amend the rule adopted by the ALJ 

to be consistent with both the legislative mandate and existing administrative rule and maintain 

the 3-day rescission window.  

   This rule, which is consistent 

with the legislative mandate, is also very clear – the period of time for residential electricity 

supply customers to rescind their contract is three business days.  The existence of such a 

consumer protection rule for residential customers means that the issue of rescission for 

residential customers was contemplated, and a three day rescission period, and no lesser or 

greater amount of time, was deemed to be the proper protection.   

 

 b)  No basis exists for expanding the rescission window from 3 to 10 days. 

 

 The Corrected Order failed to mention, let alone respond to BlueStar’s arguments that the 

current 3-day rescission window represents a policy judgment by the General Assembly that 

balances consumer protection with the development of retail electric competition.28  Making a 

policy change to an existing rule, especially at the onset of small business and residential 

competition requires a careful and deliberate evaluation to determine whether any systematic 

problems are currently harming customers.  Given the clear and unambiguous legislative 

mandate, before the rescission window is changed to 10 days, there should be a well-established 

record, complete with evidence demonstrating that the existing standard is problematic or no 

longer valid.29

                                                           
26  815 ILCS 505/2B (emphasis added). 

  However, the record in this proceeding is devoid of any evidence demonstrating 

that customers have had any problems with the existing three-day rescission window.  Parties 

27  83 Ill. Adm. Code 453.40(a)(4) (emphasis added). 
28  BlueStar Initial Comments at 3-4; BlueStar Brief at 4-7. 
29  BlueStar Brief  at 3. 
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proposing a change to the existing policy have the burden of identifying and presenting evidence 

to support their assertion that a problem exists with a three-day rescission window.   

 As the Commission should note, there is absolutely nothing in the record to support a 

change in the existing policy.   In fact, the only evidence in the record regarding the rescission 

window are that other states' three-day rescission periods provide sufficient protections. Absent 

any evidence to the contrary, the Commission must conclude that a three-day rescission window 

is sufficient to protect customers. 

 During this rulemaking proceeding, some parties suggested that a 10-day rescission 

period has already been decided by the Commission as a result of its approval of Ameren’s 

UCB/POR tariff.30  However on March 4, 2011 an ALJ addressed this issue with the release of 

the AIU Proposed Order in BlueStar’s complaint.31  Specifically, the AIU Proposed Order 

agreed with BlueStar that residential customers may cancel a contract within three business days 

after entering into the contract.  The AIU Proposed Order goes on to say that AIU’s UCB/POR 

tariff is clearly inconsistent with regard to residential enrollments and states that, “Effective 

tariffs must be within the confines of existing Commission rules.”32

 In this regard, the 10-day rescission window sponsored by Staff and adopted by the 

Corrected Order neither cited any evidence or testimony to support its recommendation nor 

explain why the existing law and on-line enrollment rescission rules are irrelevant.   The ALJ 

accepted this proposal but in lieu of any reasoned analysis supported by evidence and testimony, 

the Corrected Order simply states that, “We believe the consumer should be afforded an 

adequate amount of time to receive confirmation of enrollment and determine whether they will 

rescind the contract.  The Commission finds a 3-day rescission period is not sufficient to 

determine when a customer should cancel his or her enrollment.”

 

33

 

  Cursory conclusions based 

on non-existent evidence and testimony is insufficient to overturn JCAR-approved rules.   

    

                                                           
30  CUB/AG Reply Comments at 4. BlueStar Brief at 5. See In re Ameren Illinois Utilities UCB/POR, ICC 
consolidated Docket No. 08-0619, Final Order, Aug. 19, 2009 ("AIU UCB/POR Tariff Order”). 
31  See BlueStar Energy Services, Inc. v. Central Illinois Light Company d/b/a AmerenCILCO, et al., ICC 
consolidated Docket No. 09-0460, (“AIU Proposed Order”). 
32  Id. at 7.  BlueStar must point out that the AIU Proposed Order was released two weeks before the Corrected 
Order was released.  
33  Corrected Order at 23-24. 
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 c)   A 10-day rescission window increases costs to RESs and ultimately costs  
  to customers. 

 
 Costs and consequences of expanding the rescission window cannot be ignored.34

 

  An 

expansion of the legislatively-mandated rescission window will result in higher prices to 

consumers because RESs will be required to build into their pricing models additional risk 

premiums to account for the longer period of contract uncertainty.  As previously explained, 

enlarging the rescission window has real financial consequences for both the RES and the 

customer, and, as such, BlueStar strongly urges the Commission to reject any change in the 

existing three-day rescission window. 

 d)  The 10-day rescission window is contrary to the industry standard. 

 

 Sixteen states currently allow competition in the retail electricity market, and a three-day 

rescission window has become the standard metric for protecting customers and allowing them 

an appropriate amount of time to reconsider their decision.35   For example, Pennsylvania, New 

York, Texas, the District of Columbia, New Hampshire and Michigan all have three-day 

rescission windows.36  Although some parties prefer to take direction from the natural gas 

market when recommending a 10-day rescission window, experiences from jurisdictions with 

more robust competitive retail electricity markets provide better guidance.37

 

  In fact, in a 

continuing effort to remove barriers to competition, many states are taking active steps to shorten 

the overall enrollment window rather than trying to increase it.   

  e)  The rescission window should begin at execution of the contract.  

 

BlueStar maintains that the existing statute, which is codified in the Commission’s online 

enrollment rules, is the appropriate time to begin the rescission window.   The General Assembly 
                                                           
34   BlueStar Reply Comments at 3; BlueStar Brief at 8. 
35   BlueStar Brief at 8. 
36   See Chapter 25, Subchapter R, 25.474(j) “Right of Rescission” of the Substantive Rules Applicable to Electric 
Service Providers in the State of Texas; See District of Columbia Register Vol. 55 – No. 30, June 25, 2008, Section 
327.18; See the Uniform Business Practices of the State of New York, Section 5.B.2; See Pennsylvania Code, 
Chapter 54, Section 54.5(d); See D.C. Formal Case No. 712, In the Matter of the Investigation Into the Public 
Service Commission's Rules of Practice and Procedure, § 327.18, issued July 25, 2008; See N.H. Code § Puc 
2004.02(17).   
37   Id. 
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clearly established the appropriate timing of the rescission window when it adopted Sec. 2B of 

the Consumer Fraud Act, which states that “…[the] consumer may avoid the contract or 

transaction by notifying the seller within 3 full business days following that day on which the 

contract was signed….”38

The General Assembly has clearly spoken on the issue of the appropriate timing of the 

rescission window – the rescission window begins with the signing of the contract.  The 

language is clear and unambiguous.   

   

In addition, 83 Ill. Adm. Code 453.40(a)(4), which addresses internet enrollment for 

residential electricity supply customers, states that “…residential customers may cancel the 

enrollment within 3 business days after the Internet enrollment.”39

 Section 412.230 of the Proposed Rules states that the rescission period begins “within 10 

calendar days after the electric utility processes the enrollment request.”

   This rule, which is 

consistent with the legislative mandate, is also very clear – residential electricity supply 

customers may cancel their contract within three business days after enrolling online with the 

respective retail electric supplier.  Again, the timing of the online enrollment begins with the 

acceptance of the contract. 

40  As mentioned 

previously, rescission and enrollment are two separate and distinct concepts, and attempts to tie 

the two processes together violates existing law and rules.41

 If the Corrected Order is adopted, it would require customers to understand the individual 

RES’s and utility’s intricate internal enrollment processes.  A customer is aware of the date when 

he or she signed the contract but cannot, and should not, be expected to understand internal RES 

and utility enrollment processes.

  The Illinois Compiled Statutes and 

Administrative Code delineates the current policy as to when the rescission window begins, and 

it begins on the date the contract is signed.    

42

  

   

  f)  Customers must contact the RES to rescind a contract. 

 

                                                           
38  815 ILCS 505/2B (Emphasis added), BlueStar Brief at 8. 
39  83 Ill. Adm. Code 453.40(a)(4) (Emphasis added). 
40  Staff Reply Comments, Attachment A, Section 412.210 Rescission of Sales Contract. 
41  RESA Reply Comments at 16; BlueStar Surreply Comments at 5, BlueStar Brief at 10. 
42  BlueStar Surreply Comments at 6, BlueStar Brief at 10. 
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 BlueStar takes exception to that portion of Sections 412.110 and 412.210 of Appendix A 

of the Corrected Order that permits the customer to "rescind" their contract by "contact[ing] 

either the utility or RES."  While rescission of a contract is possible with the contracting party 

(the RES), rescission, as properly defined, is not possible with a non-contracting party (the 

utility), as no privity of contract exists between the customer and the utility.43

 Consistent with the foregoing, BlueStar proposes the following modifications

  Furthermore, 

requiring the utility to be responsible for receiving, documenting and notifying the RES about 

such "rescissions" could become anti-competitive.  Such a process allows for an illicit temptation 

for the utility and its affiliated RES, whereby the utility knows of a customer who has 

"rescinded" their contract with the RES and is now without a supplier of electric service, and yet 

the utility must preserve its Chinese wall and not inform its affiliated RES of the "available" 

customer.  Equally relevant is the fact that these two sections conflict with Section 412.230 Early 

Termination of Contract, which requires that the customer contact the RES (and not the utility) in 

order to terminate a contract. 
44

 

 be made 

to Section 412.110 Uniform Disclosure Statement (j) and Section 412.210 Rescission of Sales 

Contract: 

Section 412.110 Uniform Disclosure Statement (j) 

j) A statement that the customer may rescind the contract or cancel the pending 
enrollment within ten calendar days after the electric utility processes the 
enrollment request within three (3) business days following that day on which the 
contract was signed by notifying contacting either the RES or the electric utility 
and provide its both phone numbers;  
 
Section 412.210 Rescission of Sales Contract 

The customer has the ability to rescind the contract with the RES before the RES 
submits the enrollment request to the electric utility. Within one business day 
after processing a valid electronic enrollment request from the RES, the electric 
utility shall notify the customer in writing of the scheduled enrollment and 
provide the name of the RES that will be providing power and energy service. 
The written enrollment notice from the electric utility shall state the last day for 
making a request to rescind the enrollment, and provide contact information for 
the RES. The written enrollment notice from the electric utility to non-residential 
customers shall state that non-residential customers with annual usage above 

                                                           
43  BlueStar Brief at 11. 
44  These modifications were originally proposed by BlueStar in its Brief at 12-13.  
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15,000 kWh may incur early termination fees and that customers shall contact the 
RES if they are unsure about their annual electric usage.  If a residential the 
customer wishes to rescind the pending enrollment with the RES, the customer 
will not incur any early termination fees if the customer contacts either the 
electric utility or the RES within ten calendar days after the electric utility 
processes the enrollment request. If a small commercial customer wishes to 
rescind the pending enrollment with the RES, the customer will not incur any 
early termination fees if the customer contacts the RES within ten calendar days 
after the electric utility processes the enrollment request.  If the tenth calendar day 
falls on a non-business day, the rescission period will be extended through the 
next business day. In the event the residential customer provides notice of such 
rescission to the electric utility, the electric utility shall notify the RES.  Nothing 
in this section prohibits a utility from accepting a request to rescind a pending 
enrollment by a RES from customers other than residential customers or small 
commercial customers. 
 

 3.  Section 412.230 Early Termination of Contract 

 

 BlueStar takes exception to the provisions in the Corrected Order related to Section 

412.230 Early Termination of Contract even though the record is not clear what was actually 

adopted.  

 The Analysis and Conclusions section of the Corrected Order denied Staff’s proposal to 

allow an early termination fee waiver once in a 12-month period and stated that it “is not 

reasonable.”45  Nevertheless, while rejecting Staff’s proposal, Section 412.230 in Appendix A of 

the Corrected Order contains this exact provision.  In short, the Corrected Order appears to 

conflict with the proposed rule.46

 Because of this contradiction, BlueStar takes exception to that portion of Section 412.230 

of Appendix A of the Corrected Order which states, “Any contract that contains an early 

termination fee shall provide the customer the opportunity to contact the RES to terminate the 

contract without any termination fee or penalty within 10 business days after the date of the first 

bill issued to the customer for products or services provided by the RES one time per 12-month 

period.”

 

47

                                                           
45  Corrected Order at 25. 

   

46  Compare the Corrected Order at 24-25 with Appendix A at 13. 
47  Appendix A at 13. 
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 First, no evidence or testimony was presented in this proceeding to suggest that 

termination fees have presented a problem in the Illinois retail electric market.48

 Second, termination fees apply when a customer cancels a contract before the end of the 

term of the agreement and are designed to compensate the RES for the expenses incurred had the 

term of the contract been fulfilled.  Termination fees are commonly included in service contracts 

entered into by consumers, and no reason exists for RES contracts to be subject to less protection 

under the law than those of other service providers.

  As outlined 

below, termination fees serve an important financial role with respect to electric supply.  

Therefore, a waiver is unwarranted absent proof that RESs have been abusing termination fees. 

49

 Third, instituting a rule that would allow a customer to cancel a fixed-price contract with 

a minimal penalty well after the contract execution date precludes a RES from recovering actual 

incurred damages.  This will require additional pricing premium built into the customer’s 

contract without any discernible benefit.  Similar to the risk premium for an extended rescission 

period, RESs will be required to incorporate additional risk premium into their pricing to 

compensate for greater uncertainty in the length of the term of the contract and may also offer 

fewer long-term contracts.

   

50

 Fourth, in a downward market, a customer could lock themselves into a fixed-price 

contract when they believe market prices to be their lowest.  However, if energy prices continue 

to fall during the time between customer enrollment and receipt of their first bill, they could 

cancel a valid contract, not be subject to any early termination fees, and be free to sign a new 

contract at a lower price.

   

51  While the average residential and small business customer may not 

take advantage of downward trends, there is a very real possibility for third party agents, brokers, 

or consultants (“ABCs”) to improperly urge customers to engage in this type of gaming 

behavior.  These third-party entities could easily enter into aggregation agreements with a large 

number of customers that would enable the ABC to exercise the right to cancel a valid contract 

on behalf of the customer.  It is quite possible that an ABC’s entire business model could center 

on taking advantage of the rescission window being tied to 10 days from receipt of the first bill.52

                                                           
48  RESA Reply Comments at 4; BlueStar Surreply Comments at 10, BlueStar Brief at 14-16. 

  

Taken to a logical conclusion, a customer could accept a contract with different suppliers and 

49   BlueStar Brief at 14. 
50   Id. 
51  RESA Initial Comments at 8; BlueStar Initial Comments at 7-8, BlueStar Brief at 12. 
52  RESA Initial Comments at 9-10; BlueStar Reply Comments at 6, BlueStar Brief at 12. 
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then cancel the contract without penalty once a year; thereby leaving each supplier with the cost 

of undelivered energy.    

 Consistent with the foregoing, BlueStar proposes the following changes to Appendix A 

of the Corrected Order. 

 

Section 412.230 Early Termination of Sales Contract 

Any contract agreement between a RES and a customer that contains an early 
termination fee shall disclose the amount of the early termination fee or the 
formula used to calculate the termination fee. Any contract agreement that 
contains an early termination fee shall provide the customer the opportunity to 
contact the RES to terminate the contract agreement without any termination fee 
or penalty within 10 business days after the date of the first bill issued to the 
customer for products or services provided by the RES one time per 12-month 
period. The contract agreement shall disclose the opportunity and provide a toll-
free phone number that the customer may call in order to terminate the contract 
agreement. This requirement does not relieve the customer of obligations to pay 
for services rendered under the contract agreement until service is terminated. 
 

 4.  (New) Section 412.120 Customer Solicitation  

 

 CUB and the AG proposed a new section addressing Customer Solicitation which 

BlueStar opposed.  On page 16 of the Corrected Order, the ALJ recommended that CUB/AG’s 

proposed language be rejected, but inexplicably concludes differently on the same issue three 

pages later.  Unfortunately, the rule appears to then be a combination of the two approaches.53

 

 

Therefore, BlueStar finds itself supporting the language on page 16 and taking exception to the 

language on page 19 and recommending that the rule be amended accordingly. 

 5.  Section 412.310 Required RES Information – (a)(2), (a)(3), and (b) 

 

 BlueStar takes exception to the requirement that RESs provide sample contracts (412.310 

(a) (3)) and bill formats (412.310 (a)(2)) as well as providing any subsequent revisions to such 

documents to Staff.   Contract language and marketing materials are routinely revised, and this 

additional filing requirement would become burdensome as well as a meaningless exercise.   

BlueStar believes that a website, as was discussed during the workshops, whereby all RESs 

                                                           
53  Corrected Order, Appendix A at 7. 
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providing service to the mass market would be allowed to post and update all relevant contract 

terms and conditions to its current suite of offerings is a better approach.54

 

  Consistent with the 

foregoing, BlueStar proposes the following changes to the Proposed Rule: 

Section 412.310 Required RES Information 

a) Prior to the RES initiating marketing to residential and small commercial 

customers, the RES shall provide the following to the Commission’s Consumer 

Services Division (CSD): 

1) A copy of its bill formats (if it bills customers directly rather than using 

electric utility consolidated billing); 

2) Standard customer contract; 

3) Customer complaint and resolution procedures; and 

4) The name, telephone number and e-mail address of the company 

representative whom Commission employees may contact to resolve 

customer complaints and other matters.  

b) The RES must file updated information within 10 business days after changes 

in any of the documents or information required to be filed by this section. 

 

 6.  Section 412.320(c)(3) Dispute Resolution – Customer Complaints 

 

 BlueStar takes exception to the Corrected Order’s recommendation with respect to 

Section 412.320(c)(3) Dispute Resolution.  Specifically, the Corrected Order requires the 

Commission to prepare a summary of all informal and formal complaints received and publish it 

on the Commission’s website.  BlueStar objects to this section as written because, depending on 

the format, the complaint summary could potentially be damaging to the development of the 

competitive market.   

 As RESA stated in their comments, “if the summary simply provides raw numbers of 

complaints without regard to market share or level of business activity or the RES, or validity of 

the complaint, the information provided will be of little or no value and could potentially be 

misleading.  On the other hand, if the complaint summary provides complaint rates, rather than 

                                                           
54   Id., at 16. 
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