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 In accordance with 83 Ill. Adm. Code Section 200.830 and the Ruling of the 

Administrative Law Judge (“ALJ”), dated March 18, 2011, this Brief on Exceptions (“BOE”) to 

the Administrative Law Judge’s Proposed Order (“ALJPO”) is submitted on behalf of the Retail 

Energy Supply Association (“RESA”).
1
  

 

 

I. INTRODUCTION 

 

Throughout this proceeding, RESA has consistently presented concepts that focus on 

protecting customers by providing full and accurate disclosures, while avoiding measures that 

would limit or mitigate products and innovations, or burdening customers with unnecessary 

costs.  RESA has made, and continues to make, every effort to propose language modifications 

that provide as much clarity as possible to customers and stakeholders in the marketplace.   

The ALJPO addresses a complex matter, the adoption of rules relating to the obligations 

of Retail Electric Suppliers (“RES”).  Accordingly, it is necessary that the rules be 

                                                 
1
 RESA’s members include:  Champion Energy Services, LLC; ConEdison Solutions; Constellation NewEnergy, 

Inc.; Direct Energy Services, LLC; Energetix, Inc; Energy Plus Holdings, LLC; Exelon Energy Company; GDF 

SUEZ Energy Resources NA, Inc.; Green Mountain Energy Company; Hess Corporation; Integrys Energy Services, 

Inc.; Just Energy; Liberty Power; MC Squared Energy Services, LLC; MXenergy; NextEra Energy Services; Noble 

Americas Energy Solutions LLC; PPL EnergyPlus, LLC; Reliant Energy Northeast LLC and TriEagle Energy, L.P..  

The comments expressed in this filing represent the position of RESA as an organization but may not represent the 

views of any particular member of RESA.  
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understandable not only to RESs, but also to customers, and Commission Staff.  Unfortunately, 

as currently drafted, the proposed rules attached as Appendix A to the ALJPO (the “ALJPR”) are 

confusing in that they sometimes conflict with each other as well as with the ALJPO.  Due to its 

many exceptions, RESA has attached as Appendix A to this Brief on Exceptions RESA’s 

redlined version of the ALJPO in its entirety.  For the same reason, RESA has attached as 

Appendix B to this Brief on Exceptions RESA’s redlined version of the ALJPR in their entirety.   

As requested by the ALJ, this Brief on Exceptions is structured in the same manner as the 

ALJPO; i.e. in the order of the proposed rules themselves.  However, there is much overlap 

between the sections of the ALJPR.  Therefore, in some instances it is necessary to address 

related sections on the rules in conjunction with other sections.  Note that for some sections of 

the ALJPR, RESA has no exceptions.  For other sections of the ALJPR, RESA has many 

exceptions. 

 

 

II. SECTION 412.20  DEFINITIONS  

 

Exception No. 1 – The definition of “Material Terms” should be removed from the Rule 

since it serves no purpose as the term does not appear in the ALJPR. 

 

The ALJPO accepts the Attorney General’s (“AG”) and the Citizens Utility Board’s 

(“CUB”) proposed definition of “Material Terms” on the basis that there were no objections.  

(ALJPO, p. 4)  However, there is no need for a definition of “Material Terms” since the phrase is 

not used in the ALJPR and therefore serves no purpose.  Therefore, this definition should be 

deleted.  

 

Exception No. 2 – The definition of “Pending Enrollment” should be modified for better 

understanding. 

 

   The ALJPO accepted a proposed definition by RESA of a “Pending Enrollment”.  

(ALJPO, p. 4)  However, the word “enrollment” is superfluous and uses part of the definition to 

define the phrase; thus, it could be confusing and should be deleted: 
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Section 412.10  Definitions 

“Pending enrollment” means a valid enrollment direct access service request that 

has been accepted by utility, for which the meter read switch has not yet occurred. 

   

 

Exception No. 3 – The definition of “Rescind” must be modified in order to properly tie 

rescission rights to the execution of a contract.  

 

In their current form, both the ALJPO and the ALJPR confuse the rescission of a contract 

with the cancellation of a pending enrollment.  The concept of rescission is to abrogate (a 

contract) and restore the parties to the positions they would have occupied had there been no 

contract (Miriam-Webster dictionary).  While a rescission of a contract would also implicitly 

cancel a pending enrollment (as there no longer is any agreement in place), a cancellation of 

pending enrollment would not rescind the contract (and any early termination fees would still 

apply).   

Beginning with its initial comments
2
, and emphasized throughout this proceeding, RESA 

has consistently taken the position that it is inappropriate to base rescission timelines on the 

utility processing an enrollment request.  Rescission timelines should not be extended due to 

utility processes, as “tacking on” additional days to a rescission period only serves to increase 

costs to customers due to added risk and impact to hedging practices that RESA has previously 

detailed.
3
  RESA recommends the definition of rescind be modified as follows so that rescission 

refers to the cancellation of a contract without fee: 

 

“Rescind” means the cancellation of a contract with a RES and/or pending customer 

enrollment to a RES, without the incurrence of an early termination fee. 

    

RESA will address rescission rights and the timing of rescission rights in greater detail in other 

sections of this Brief on Exceptions, mostly those addressing Section 412.110 and Section 

412.210 

                                                 
2
 Docket No. 09-0592, Verified Initial Comments of the Retail Energy Supply Association, p. 4 

3
 Id., p. 9-12 
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III. SECTION 412.100  APPLICATION OF SUBPART B 

 

Exception No. 4 – The ALJPO must be modified to be consistent with the ALJPR which 

clearly provide protections that vary by customer type.   

 

 The ALJPO states that “The Commission rejects language that would afford one type of 

customer fewer customer protections than another…the Commission finds all RES customers 

should be protected under the Rule.” (ALJPO, p. 12)  However, this language conflicts with the 

section of the ALJPR to which this section of the ALJPO relates.  Section 412.100(a) clearly 

applies to only residential and small commercial retail customers and not all customers.  

Additionally, there are a number of other sections of the proposed rules that treat residential 

customers and small commercial retail customers differently.  However, there are some sections 

of the ALJPR which apply equally to all customers.  For example, Section 412.110(b) applies to 

the training of sales agents and records retention to all customers.  Appendix A to this Brief on 

Exceptions sets forth the revised language to the ALJPO to clarify the application of the ALJPR 

to different classes of customers.  No changes to the ALJPR are necessary.   

 

 

IV. SECTION 412.110 UNIFORM DISCLOSURE STATEMENT 

 

Exception No. 5 – Section 412.110 must be modified to allow for 10-point font to be used 

for the Uniform Disclosure Statement in order to be consistent with the ALJPO and 

ensure that RESs can adhere to a two page limit. 

 

Section 412.110 of the ALJPR requires that a written Uniform Disclosure Statement 

(“UDS”) use 12 point font or larger.  This is in direct conflict with the ALJPO which adopted 

language that stated the written UDS must use 10 point font or larger.  (ALJPO, p. 12)  RESA’s 

position is that 10-point font is of a sufficient size, and given the number of disclosures that must 
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be provided within the UDS, it may not even be physically possible to disclose all the items in an 

organized manner using 12-point fonts.  Section 412.110 should be modified, as follows, to 

allow for 10-point fonts: 

 

[…]The written Uniform Disclosure statement must use 12 10 point font or larger, and, if 

it is a separate document, it must not exceed two pages in length: 

      

 

 

Exception No. 6 – In order to be consistent with other sections of the ALJPR,  Section 

412.110 must be revised to clarify that a RES is not required to provide a customer with a 

copy of the sales contract prior to the customer’s providing authorization for enrollment 

in a telemarketing situation.  

 

Although the ALJPO does not discuss this requirement, Section 412.110 appears to 

require that a customer has in his or her possession, a copy of the sales contract prior to the 

customer “enrollment” for electric service.  There is no definition of “enrollment” in the ALJPR, 

and it is not entirely clear what exactly “enrollment” refers to.  If enrollment refers to when the 

customer will begin to receive service from the RES, RESA does not oppose this concept.  

However, if “enrollment” refers to the customer providing authorization to enroll in RES service, 

then RESA has a number of concerns. 

From a practical standpoint, providing a copy of the sales contract prior to receiving the 

customers Written Authorization (as defined in the ALJPR) is not feasible when the customer is 

solicited through telemarketing methods, which is an acceptable method under the ALJPR.  

Section 412.110 is inconsistent with sections of the ALJPR which contemplate a copy of the 

sales contract being sent to a customer after receiving the Written Authorization: 

 

 Section 412.130  Telemarketing 

f)  The Uniform Disclosure Statement and sales contract must be provided to the 

customer within three seven business days after the electric utility’s confirmation 

of an accepted enrollment  

 

Section 412.140  Inbound Enrollment Calls 
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c)  Send the Uniform Disclosure Statement and sales contract to the customer 

within 3 business days after the electric utility’s confirmation to the RES of an 

accepted enrollment  

 

 

RESA contends that the language contained in Section 412.140(c) is most appropriate and should 

govern the timing of providing a copy of the sales contract to the customer for non-door-to-door 

or non-electronic marketing methods.  From a practical standpoint, based on the current ALJPR, 

if a RES complies with Section 412.140(c) or Section 412.130(f), the customer will receive a 

copy of the contract and UDS prior to starting service with the RES.  This appears to be the 

intention of the ALJPR.  Given the items of the UDS will be disclosed to the customer, prior to 

receiving the customer’s authorization, their understanding of those itemized disclosures will be 

verified, and given the ALJPO holds that “the rescission period shall not toll until the consumer 

has received written disclosure of the terms” (ALJPO, p. 15), customers are not harmed in any 

way by receiving a copy of the contract after the customer authorizes a change in “enrollment”. 

(Note that the word “toll” is the opposite of what is apparently intended and should be replaced 

with “begin to run”.)   

To clarify the timing involved in providing a contract and UDS to the customer, RESA 

believes the Commission should adopt the following modification to Section 412.110 which 

eliminates the language that conflicts with Section 412.130(f) and clarifies that the copy of the 

sales contract can be sent to the customer after receiving the Written Authorization and the 

utility’s confirmation of an accepted enrollment: 

Section 412.110 Uniform Disclosure Statement 

In addition to providing the customer with a copy of the sales contract, a RES or 

one of its sales agents must disclose the following information to the customer 

prior to any enrollment for electric service, regardless of the form of marketing 

used. The written Uniform Disclosure statement must use 12 10 point font or 

larger, and, if it is a separate document, it must not exceed two pages in length:  

 

Furthermore, given the lack of a definition, RESA believes the term “enrollment” should be 

avoided, in order to provide the most clarity possible.  RESA recommends “Direct Access 

Service Request” or “DASR” be used in lieu of enrollment for a number of sections, examples of 

which are outlined below: 
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Section 412.130  Telemarketing 

f)  The Uniform Disclosure Statement and sales contract must be provided to the 

customer within three seven business days after the electric utility’s confirmation 

of an accepted enrollment direct access service request 

 

Section 412.140  Inbound Enrollment Calls 

c)  Send the Uniform Disclosure Statement and sales contract to the customer 

within 3 business days after the electric utility’s confirmation to the RES of an 

accepted enrollment direct access service request  

 

Section 412.210  Rescission of Sales Contract 

The customer has the ability to rescind the contract with the RES before the RES 

submits the enrollment direct access service request to the electric utility. […] 

 

 

 

Exception No. 7 – In order to be consistent with the ALJPR which contemplates mailing 

the disclosure, the ALJPO must be revised to clarify that a RES is not required to provide 

a customer with a copy of the Uniform Disclosure Statement prior to the customer 

providing authorization for enrollment in a telemarketing situation.  

 

It is not clear, (due to conflicting language within the ALJPO and conflicting language 

between the ALJPO and the ALJPR) when a written UDS should be provided to the customer for 

non door-to-door marketing methods.  As stated earlier (regarding the timing of providing a copy 

of the sales contract), Section 412.140(c) – which requires a RES to send the UDS within three 

business days after the utility’s acceptance of the enrollment – is most appropriate and should 

govern the timing of providing a copy of the UDS to the customer for non-door-to-door 

marketing methods.  This is supported by the ALJPO (although the word “mail” should be 

revised to “provide” given that it makes no sense to mail a copy of the UDS in a door-to-door 

situation or for a online enrollment): 

 

We believe it is reasonable to require the RES to mail a copy of the Uniform 

Disclosure Statement to the customer regardless of the marketing method used. 

 

(ALJPO, p. 15) 
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RESA disagrees with other conflicting statements within the ALJPO: 

 

The Commission disagrees with the arguments set forth by BlueStar, RESA and 

Staff and finds that the consumer is best served by receiving a Uniform 

Disclosure Statement prior to enrollment in the service (ALJPO, p. 14) 

 

Similar to arguments RESA made above in reference to providing a copy of the sales contract, in 

a telemarketing setting, a physical copy of a UDS can only be sent to the customer, which would 

not occur until after receiving their authorization for an enrollment change.  Given the items of 

the UDS will be disclosed to the customer, prior to receiving the customer’s authorization, their 

understanding of those itemized disclosures will be verified, and given the ALJPO holds that 

“the rescission period shall not toll [sic] until the consumer has received written disclosure of the 

terms” (ALJPO, p. 15), customers are not harmed in any way by receiving a copy of the UDS 

after the customer authorizes a change in “enrollment”.  RESA notes Section 412.110 contains 

no requirement to provide the customer with a copy of the UDS prior to enrollment, further 

evidence that the intent of the rule is to mail this disclosure for methods that are not electronic or 

door-to-door.       

 

Exception No. 8 – In order to be consistent with Section 412.210, Section 412.110(j) must 

be revised to provide that a small commercial retail customer can only rescind a contract 

by contacting the RES.  

 

Section 412.110(j), as set forth in the ALJPR provides both residential and small 

commercial retail customers the ability to rescind a contract or cancel a pending enrollment 

contacting either the RES or the utility: 

 

j) A statement that the customer [emphasis added] may rescind the agreement 

contract and or cancel the pending enrollment within ten calendar days after the 

electric utility processes the enrollment request by contacting either the RES and 

that residential customers may rescind the contract and the pending enrollment by 

contacting either the RES or the electric utility [emphasis added] and provide 

both phone numbers; 
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However, this conflicts with Section 412.210 which clearly requires a small commercial 

customer to contact the RES to rescind (i.e. cancel) a pending enrollment: 

 

If a small commercial customer [emphasis added] wishes to rescind the pending 

enrollment with the RES, the customer will not incur any early termination fees if 

the customer contacts the RES [emphasis added] within ten calendar days after 

the electric utility processes the enrollment request.   

 

Section 412.210 contains the most appropriate language in that it requires a small commercial 

retail customer to contact the RES directly to rescind a pending enrollment (although the correct 

term would be to rescind the contract, or cancel a pending enrollment).   

This approach makes sense because history has shown that small commercial retail 

electric customers are fully capable of understanding and acting upon contracts for the provision 

of services, such as retail electric service.  These customers are typically small offices or stores 

and enter into contracts on a regular basis; thus they have a sufficient understanding of the 

services for which they have contracted and contacting the RES – the supplier in the instant 

example – provides adequate recourse if the customer has questions about its contracted service.  

To avoid any conflicting language within the Rule, RESA recommends Section 412.110(j) be 

modified as follows: 

 

A statement that the customer may rescind the agreement contract and or cancel 

the pending enrollment within ten calendar days after the electric utility processes 

the enrollment request by contacting either the RES and that residential customers 

may cancel the contract and the pending enrollment by contacting either the RES 

or the electric utility and provide both phone numbers; 

 

RESA assumes the Commission will not take issue if a RES decides to provide customers with a 

period of time greater than ten calendar days to rescind a contract.  That is, RESA does not 

construe this Section to mean that customers cannot be offered a period of time greater than ten 

calendar days by the RES, and that it would be appropriate for a statement to state the customer 

may rescind the contract within 14 calendar days (for example) if that is consistent with the 

terms and conditions of the contract.     
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Exception No. 9 – In order to be consistent with the ALJPO, Section 412.110(o) of the 

ALJPR must be modified to allow for the marketing of monthly fixed price products.  

 

The ALJPO states: “The Commission finds that the RES is required to disclose their 

fixed-priced services on a kilowatt per hour comparison [emphasis added]  (ALJPO, p. 15)  

The ALJPO also adopted RESA’s proposed language which included the following provision: 

  

1) If a product is being offered at a fixed monthly charge [emphasis added] that 

does not change with the customers usage for the duration of the term, the 

RES shall provide the total average price for electric supply and delivery 

service reflecting all recurring charges, excluding state and local sales taxes.
 

(ALJPO, p. 17) 

RESA does not object to disclosing rates by using a kilowatt per hour unit measurement 

(which can only be accomplished through usage proxies).  However, Section 412.110(o) of the 

ALJPR fails to describe how a fixed bill product (a product that charges a flat fee, e.g. $100 for 

power and energy service regardless of usage) would be disclosed.  The ALJPR appears to 

contemplate only two products – Section 412.110(o)(1) contemplates a fixed per kilowatt hour 

charge and Section 412.110(o)(2) contemplates a variable rate.  Again, based on the analysis and 

conclusion of the ALJPO which does contemplate a fixed-price service, the ALJ did not seek to 

prohibit these products, so long as they were disclosed in a price per kilowatt hour (using pre-

determined usage proxies).  RESA assumes this is an oversight given the previously cited 

language in the ALJPO which specifically outlines how to disclose a product that is “being 

offered at a fixed monthly charge”.   

Appendix B to this Brief on Exceptions sets forth this necessary modification to the 

ALJPR.  

 

 

Exception No. 10 – The ALJPO must be modified to make it clear that the utility must 

calculate utility delivery charges, so the RES can accurately and uniformly adhere to 

Section 412.110(o)(4) of the ALJPR. 

 

Proposed Section 412.110(o) dictates how prices should be disclosed as part of the UDS.  
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Section 412.110(o)(4) (in the ALJPR; Section 412.110(o)(5) in the ALJPO) specifically 

addresses the disclosure of the utility’s delivery charges.  Each utility must calculate its 

respective delivery charges to ensure accuracy and uniformity when it comes to the disclosure of 

the utility’s delivery charges: 

 

As stated in surreply comments, RESA strongly recommends the utilities be responsible 

for the calculation of the delivery or utility charges; in fact, RESA’s support of including 

delivery charges in the Uniform Disclosure Label is dependent on it.  It should be the 

responsibility of the utilities to provide this information to the RES community on an 

easy-to-access website, and provide notifications to RESs when there is a change or 

update to the utility charges that impact the disclosure label.  This is based on the fact that 

RESs are not always intimately familiar with utility delivery charges and the frequency of 

changes to various tariff sheets.  The utilities taking on the responsibility of calculating 

delivery charges is the only method to ensure that RESs who pass-through utility delivery 

charges are accurately and uniformly expressing the appropriate delivery charges.  If the 

utilities are not willing to take on this role, then RESs should not be required to disclose 

delivery charges, and the Uniform Disclosure Label should simply provide a disclaimer 

that the label represents supply charges only.
4
    

 

The ALJPO could be interpreted to mean that the utilities do not have to provide any 

assistance to the RES in calculating the utility’s own delivery charges.  Such an interpretation 

would conflict with the spirit of the ALJPO which stated earlier: 

 

We believe uniform disclosures will ensure continuity of [sic] throughout the industry.  

The Commission finds it is in the consumer’s best interest for the RES to provide a 

standard and reliable method to allow the consumer to make informed price comparison 

for the RES service.  (ALJPO, p. 14) 

 

In order to ensure a “standard and reliable method” for the disclosure of the utilities’ delivery 

charges, the utility must provide the industry with uniform calculations that adhere to the 

requirements of the ALJPR.  To alleviate the utilities from any responsibility of calculating their 

own charges is nonsensical, and akin to requiring an English professor to teach calculus without 

any assistance from the math professor.  Surely, this is not the intent of the Commission.  

Appendix A to this Brief on Exceptions sets forth the revised language to the ALJPO to provide 

this clarification. 

 

                                                 
4
 Docket No. 09-0592, Proposed Form of Order of the Retail Energy Supply Association, p. 65. 
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Exception No. 11 – Section 412.110(o)(3) must be revised to clarify how demand charges 

are calculated when determining a per kilowatt hour rate to ensure all RES and utilities 

are properly and uniformly calculating demand charges. 

 

Previously, RESA offered language to provide guidance on how to calculate a price per 

kilowatt hour for energy supply.  RESA proposed three usage proxies or “buckets” – 500, 1,000, 

1,500 kWh.  The ALJPO stated: 

 

We note it is unclear how the parties arrived at the monthly kilowatt per hour 

standard for the purposes of this Section. The Commission shall adopt the 

proposed language with the caveat that quantitative standards are reasonable.      

(ALJPO, p. 18) 

 

To clarify, the usage amounts proposed by RESA are appropriate for a number of reasons.  First, 

because small commercial retail customers are defined as having annual usage below 15,000 

kWh, on average that would result in monthly usage of 1,250 kWh (15,000 kWh divided by 12-

months).  The 1,000 kWh and 1,500 kWh usage buckets are slightly above and below that 

average, and are easier to work with (mathematically) than 1,250 kWh.  The smallest bucket, 500 

kWh captures smaller residential customers.  RESA notes that Texas has a similar disclosure 

requirement
5
, and the usage buckets for residential customers are 500, 1,000, and 2,000 kWh.   

    RESA also recommended that a thirty percent load factor be assumed in order to 

calculate demand charges, again based on disclosure requirements in Texas
6
.  Upon further 

contemplation, RESA suggests that to avoid confusion, demand assumptions be made instead of 

load factor assumptions.  The end result is the same.  Through a mathematical formula, an 

assumed usage and an assumed load factor can be used to determine demand: 

 

Demand =  ([Monthly Usage] x [12 months]) /  

([Number of Hours in a Year = 8760] x [Load Factor])  

                                                 
5
 See Chapter 25, Subchapter R, 25.479(g)(2)(D)(i) of the Substantive Rules Applicable to Electric Service 

Providers in the State of Texas 
6
 See Chapter 25, Subchapter R, 25.479(g)(2)(D)(ii) of the Substantive Rules Applicable to Electric Service 

Providers in the State of Texas 
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Using the three proposed usage buckets, the results are as follows: 

 

  2.283 =  (500 x 12) / (8760 x 0.3) 

  4.566   = (1000 x 12) / (8760 x 0.3) 

  6.849   = (1500 x 12) / (8760 x 0.3) 

 

Demand is measured in whole numbers, so effectively the language results in a demand 

assumption of 2 kW for customers using 500 kWh monthly, 5 kW for customers using 1,000 

kWh monthly, and 7 kW for customers using 1,500 kWh monthly.  RESA believes using demand 

proxies (rather than load profile proxies) is more straight-forward and easier to understand, and 

recommends the Commission substitutes the thirty percent load profile assumption with the 

appropriate demand assumptions as follows: 

 

 Section 412.110(o)(3)(i) and (4)(i) and (5)(i)  

500, 1,000, and 1,500 kilowatt hours per month.  If demand charges apply, assume a 30 

percent load factor demand of 2 kilowatts for usage of 500 kilowatt hours per month, 5 

kilowatts for usage of 1,000 kilowatt hours per month, and 7 kilowatts for usage of 1,500 

kilowatt hours per month  

 

 

 

Exception No. 12 – Section 412.110(p) and Section 412.230 must be modified to allow for  

formula-based Early Termination Fees in order to be consistent with the ALJPO and 

Section 412.100(f) of the ALJPR which contemplates the use of such formulas. 

 

Section 412.110(p) of the ALJPR requires, as part of the UDS, that the RES agents 

disclose “the amount of the early termination fee, if any.”  This requirement arguably conflicts 

with Section 412.110(f) which requires the disclosure of: 
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f) The presence or absence of early termination fees or penalties and applicable 

amounts or the formula [emphasis added] pursuant to which they are calculated; 

 

A requirement to provide an actual amount conflicts with the ability to disclose 

commonly-used, formula-based early termination fees (“ETFs”).  For example, if a RES charges 

$20 per month times the number of months remaining on a contract, the RES can disclose the 

formula, but not an actual amount, as that would depend on when the customer cancelled.  

Section 412.110(p) also conflicts with the ALJPO itself which contemplates formula-based 

ETFs: 

 

Although the parties have alluded to a formula to calculate the early termination 

fee, no actual calculations were provided for the Commission to consider.  Thus, 

we find the early termination fee should be reasonable given the relative cost to 

the RES  (ALJPO, p. 25)  

 

To eliminate the conflict, Section 412.110(p) should be deleted.  This deletion is reflected in 

Appendix B to this Brief on Exceptions; no change is necessary to the ALJPO.  Correspondingly, 

Section 412.230 should be amended, as follows, to allow for a disclosure of a formula-based 

ETF:     

  

Section 412.230  Early Termination Fee of Sales Contract 

 

Any contract agreement between a RES and a customer that contains an early termination 

fee shall disclose the amount of the early termination fee. or the formula used to calculate 

the termination fee. […] 

 

This modification is reflected in Appendix B to this Brief on Exceptions; no change is necessary 

to the ALJPO.   

 

 

V. SECTION 412.120  DOOR-TO-DOOR SOLICITATION 

 

Exception No. 13 – Section 412.120(c) of the ALJPR is redundant and should be deleted. 

 

Section 412.120(a) states:   
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a) A RES and all of its sales agents shall affirmatively represent that it is not  

  affiliated with electric utility, government bodies, or consumer groups 

 

This section is duplicative of Section 412.110(k) which requires as part of the UDS: 

 

A statement that the RES is an independent seller of power and energy service, certified 

by the Illinois Commerce Commission and that the sales agent is not representing or 

acting on behalf of the electric utility, governmental bodies or consumer groups 
[emphasis added]; 

 

Thus, Section 412.120(a) is redundant and should be removed. 

 

 

 

 

VI. SECTION 412.130  TELEMARKETING 

 

Exception No. 14 – Section 412.130(d) of the ALJPR should be revised to clarify the third 

party verification procedure. 

 

RESA remains concerned that Section 412.130(d) of the ALJPR could be interpreted to 

require a third-party verification (“TPV”) to contain the following question, “Do you understand 

items (d) through (n) of the Uniform Disclosure Statement?”   

In initial comments, RESA points out for telemarketing and inbound enrollment calls 

there is neither an opportunity nor requirement to provide a written Uniform Disclosure 

Statement prior to enrollment, the only way to provide a customer a frame of reference is to read 

to the customer (over the telephone), items (d) – (o) of the Uniform Disclosure Statement.  

(Docket No. 09-0592, Verified Initial Comments of RESA, p.19-21) 

Other parties shared RESA’s concern.  ICEA makes similar arguments in its initial 

comments as well, stating in a telemarketing situation, it is highly unlikely that a customer would 

have a copy of the written uniform disclosure statement to refer to at the time of the third party 

verification call.  ICEA contends the importance of the provision is that the customer understand 

the underlying information contained in the Uniform Disclosure Statement, not that the customer 
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understands that there exists a document called a “Uniform Disclosure Statement” or that a 

customer know and understand that a particular requirement contained in the document is 

referred to “item d” and another “item e” and so forth. (Docket No. 09-0592, Verified Initial 

Comments of ICEA, p. 6)  Staff explicitly recommends revising Section 412.130(d) to clarify 

that the third party verifier needs to affirm that the customer understands the pertinent 

information applicable to the product they are being offered as required in Section 412.110, 

rather than asking the customer if they understand items (d) – (o) of the Uniform Disclosure 

Statement.  (Docket No. 09-0592, Verified Corrected Reply Comments of Staff, p.27-28)  

RESA’s proposed modification to Section 412.130 went unopposed by other parties and should 

be adopted to be consistent with the ALJPO and ALJPR which requires the RES to disclose the 

items within the UDS prior to contracting with the customer, but allows the RES to mail the 

UDS after contracting with the customer.  Accordingly, RESA recommends that Section 

412.130(d) of the ALJPR be revised to read: 

 

d)  If a RES sales agent engages in telemarketing and third party verification is used 

to authorize a customer's enrollment, the third party verification must require the 

customer to verbally acknowledge that he or she understands include items (d) 

through (o) (n)  of the Uniform Disclosure Statement in Section 412.110. 

 

 

Exception No. 15 – In order to be consistent with the ALJPO and the ALJPR and avoid 

incongruities with other marketing methods, Section 412.130(f) must be modified to allow 

three business days to send a Uniform Disclosure Statement.  

 

Section 412.130(f) is inconsistent with Section 412.140(c).  RESA can think of no reason 

why telemarketing methods are given seven business days to provide a contract and UDS, but 

inbound enrollment calls are provided three business days to send the UDS.  The ALJPO 

indicates, in the context of Section 412.130 of the ALJPR, that three business days to provide the 

UDS is not sufficient and modifies it to seven business days.  (ALJPO, pp. 19-20)  RESA 

believes it is more appropriate and consistent to maintain a three day requirement to send the 

UDS, and provides recommended modifications below:     
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Section 412.130 

f) The Uniform Disclosure Statement and sales contract must be provided sent to the 

customer within three seven business days after the electric utility's confirmation 

to the RES of an accepted enrollmentdirect access service request 

 

Section 412.140 

c) Send the Uniform Disclosure Statement and sales contract to the customer within 

3 three business days after the electric utility's confirmation to the RES of an 

accepted enrollmentdirect access service request. 

 
 

 

VII. SECTION 412.150  DIRECT MAIL 

 

Exception No. 16 – Section 412.150 should be modified to ensure a copy of the sales 

contract is provided to the customer in order to be consistent with other marketing 

methods. 

 

RESA notes that there is no requirement in the ALJPR to mail a copy of the sales 

contract to a customer in the direct mail situation.  Since this requirement exists for 

telemarketing (Section 412.230(f)) and for inbound enrollment calls (Section 412.140(c)), it is 

not clear why a similar requirement would not exist for direct mail.  RESA assumes the intent of 

the rule was that a direct mail solicitation would lead to an inbound call and ultimately be subject 

to Section 412.140(c).  For clarity, the following Subsection 412.150(c) should be added to the 

ALJPR to ensure direct mail has similar standards to other marketing methods: 

 

c)  A copy of the sales contract must be sent to the customer within three business days 

after the electric utility's confirmation to the RES of an accepted direct access service 

request  

 

  

 

VIII. SECTION 412.190  AFFILIATE NAME AND LOGO USE 

 

Exception No. 17 – Section 412.190 must be clarified to limit its applicability to retail 

electric suppliers which are affiliates of Illinois electric utilities.  
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Without any discussion, the ALJPO, with respect to this section, simply states:  “The 

Commission adopts the proposed language in this section,”  (ALJPO, p. 22)  Section 412.190 of 

the ALJ PR adopts a proposal (with modification) introduced by AG/CUB which states: 

 

A RES shall not be permitted to market power and energy service to residential 

customers using a similar name (where any part of the RES name contains any part of the 

utility name) or logo to that of an existing electric utility. 

 

However, AG/CUB’s proposal, as indicated by the title of their proposed section was intended to 

be limited to affiliates of Illinois electric utilities.   In their Initial Comments, AG/CUB state that 

“allowing an affiliate of an electric utility to use the name and logo of the utility company gives 

the impression to the customer that they are in fact dealing with the utility company”.  (AG/CUB 

Initial Comments, p. 9)   

RESA does not object to the proposed section if it is limited to retail electric suppliers 

that are affiliates of Illinois electric utilities.  The following language accomplishes this: 

Section 412.190, Affiliate Name and Logo:  A RES that is affiliated with an Illinois 

electric utility shall not be permitted to market power and energy service to residential 

customers using a similar name or logo to that of its affiliated Illinois electric utility. 

 

 

 

 

IX. SECTION 412.210 RESCISSION OF SALES CONTRACT 

 

Exception No. 18 – Section 412.210 must be modified to clarify that the utility is in the 

best position to determine whether or not a customer is a small commercial customer in 

order to be consistent with the conclusion of the ALJPO. 

 

In the ALJPO, the Commission correctly rejects the proposed supplemental language by ComEd 

and stated “the Commission finds the utilities are best positioned to make [the] determination [of 

whether or not a customer is a small commercial customer or not]…”  (ALJPO, p. 9)  RESA 

agrees the utilities are best position to make this determination.  RESA notes however, Section 
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412.210 requires a non-residential customer to contact the RES if they are unsure about their 

annual usage.  In RESA’s opinion, the intent of the language was to direct customers to call the 

RES if they had questions regarding contractual clauses, such as early termination fees.  

However, in its current state, the language is specific to inquiries regarding annual usage (which 

is the determining factor for classifying a customer as small commercial or not).  RESA 

recommends the following language be used to indicate that non-residential customers should 

contact their utility to determine their annual electric usage: 

 

Section 412.210  Rescission of Sales Contract 

 

[….] The written enrollment notice from the electric utility to non-residential customers 

shall state that non-residential customers with annual usage above 15,000 kWh may incur 

early termination fees and that customers shall contact the RES [emphasis added] if they 

are unsure about the incurrence of early termination fees and shall contact the utility 

[emphasis added] if they are unsure of their annual electric usage.[…]   

 

 

 

Exception No. 19 - Section 412.210 must be modified to ensure customers have an 

opportunity to review their written terms and conditions and Uniform Disclosure 

Statement before their right of rescission expires in order to be consistent with the 

ALJPO but also ensure rescission periods are not unnecessarily costly to the customer. 

 

 Throughout this proceeding, RESA has maintained that rescission rights should begin to 

run once a customer executes a contract, and be completely independent from the enrollment 

process. BlueStar Energy has taken a similar position.  (Verified Initial Comments on BlueStar 

Energy, pp. 4-8) The Commission has already affirmed this to be the case in Docket 10-0138, 

ComEd’s Purchase of Receivables/Utility Consolidated Billing proceeding: 

We also recognize that there is a distinction between the extended enrollment period 

described in ComEd’s proposed tariff revisions and the rescission period that is 

contemplated in the Part 412 Rulemaking.  The latter addresses issues between a retail 

electric supplier and the end-user customer while the former does not.    

(Amendatory Order in Ill. C. C. Docket 10-0138, dated February 9, 2011, p. 10) 

 

There are several reasons why it is inappropriate to tie rescission rights and utilities’ 
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enrollment process together.  One, it is inappropriate to lengthen rescission rights to account for 

the utilities “processing of the enrollment request”.  It is also inappropriate to base rescission 

rights on the utility “accepting an enrollment request” given the restrictions on when a RES can 

submit a direct access service request or “DASR”.  To review, a RES is constrained by current 

switching rules that don’t allow a RES to submit an enrollment request more than 45 day prior to 

the first day of the month of the switch.  According to ComEd, in practice, if a customer’s meter 

read date is at the end of a month, the enrollment request could be submitted up to 75 days prior 

to the switch and, on average, the forward switching request period is 60 days.
7
  If a RES 

contracts with a customer, and cannot immediately submit the DASR, then the rescission period 

is needlessly increased, as are the inherent risks and costs of providing retail electric service to 

customers.         

RESA’s position has consistently been that ten days after executing a contract is 

sufficient time for a customer to make a decision whether or not they wish to rescind the 

contract.  RESA continues to believe this to be the case, but also recognizes that customers 

would benefit from having a copy of their terms and conditions along with the Uniform 

Disclosure Statement before having to make that determination.  Although this concept is not 

contained in the ALJPR, the ALJPO did state “…the rescission period shall not toll [sic] until the 

consumer has received written disclosure of the terms.” (ALJPO, p. 15)  While RESA continues 

to believe that rescission periods should be tied to contract execution, in the spirit of 

compromise, RESA offers an alternative approach.  Under RESA’s alternative approach, a 

customer would have at least ten days from contract execution to rescind a contract, but would 

also be provided an opportunity to receive and review a written copy of the terms and conditions 

as well as the Uniform Disclosure Statement.  Carrying out the intent of the ALJPO, where 

rescission rights do not begin to run until the customer receives a copy of the UDS (although this 

concept does not appear in the ALJPR), RESA provides the suggested modified language below: 

 

 Section 412.210  Rescission of Sales Contract 

 

The customer has the ability to rescind the contract with the RES before the RES submits 

the enrollment direct access service request to the electric utility. Within one business day 

after accepting processing a valid electronic enrollment direct access service request from 

                                                 
7 Docket No. 09-0592, Verified Reply Comments of Commonwealth Edison Company, p. 4. 
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the RES, the electric utility shall notify the customer in writing of the scheduled 

enrollment and provide the name of the RES that will be providing power and energy 

service. The written enrollment notice from the electric utility shall remind customers 

they are afforded ten calendar days after the latter of the receipt of a copy of the sales 

contract and/or the Uniform Disclosure Statement state the last day for making a request 

to rescind the enrollment contract, and provide contact information for the RES. […]  If a 

residential the customer wishes to rescind the pending enrollment contract with the RES, 

the customer will not incur any early termination fees if the customer contacts either the 

electric utility or the RES within ten calendar after the latter of the receipt of the a copy 

of the sales contract and/or the Uniform Disclosure Statement electric utility processes 

the enrollment request. If a small commercial customer wishes to rescind the pending 

enrollment contract with the RES, the customer will not incur any early termination fees 

if the customer contacts the RES within ten calendar ten calendar days after the latter of 

the receipt of the terms and conditions of the underlying contract and/or the Uniform 

Disclosure Statement electric utility processes the enrollment request.  If the tenth 

calendar day falls on a non-business day, the rescission period will be extended through 

the next business day. In the event the residential customer provides notice of such 

rescission to the electric utility, the electric utility shall notify the RES.  Nothing in this 

section prohibits a utility from accepting a request to rescind a pending enrollment by a 

RES from customers other than residential customers or small commercial customers. 

          

Section 412.110    

j) A statement that the customer may rescind the agreementcontract and or cancel 

the pending enrollment within ten calendar ten calendar days after the latter of the 

receipt of the terms and conditions of the underlying contract and/or the Uniform 

Disclosure Statement electric utility processes the enrollment request […] 

 

Under RESA’s latest proposal a customer would have ten calendar days to review all the 

materials that have already been disclosed to during the solicitation process.  (Note again that 

this is a minimum standard and a RES would be free to allow additional time for rescission.)  

Under a door-to-door and online marketing scenario this essentially amounts to ten calendar days 

after the customer executes the contract, given those documents are immediately provided.  

Under telemarketing methods, the rescission period may amount to more than ten calendar days, 

given the timelines to process the enrollment (internally) and mail the terms and conditions of 

the underlying contract, as well as the Uniform Disclosure Statement.  It is likely that the terms 

and conditions and the UDS would be received by the customer at the same time, but RESA’s 

proposed modification accounts for scenarios where that does not occur.  Given under RESA’s 

proposal, rescission rights are not tied to the enrollment process, Section 412.210 must also be 

modified, as the utility will not know the exact date that represents the final day a customer can 
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rescind the contract with the RES: 

 

Section 412.210  Rescission of Sales Contract 

 

The customer has the ability to rescind the contract with the RES before the RES submits 

the enrollment request to the electric utility. Within one business day after 

acceptingprocessing a valid electronic enrollment request from the RES, the electric 

utility shall notify the customer in writing of the scheduled enrollment and provide the 

name of the RES that will be providing power and energy service. The written enrollment 

notice from the electric utility shall state the last day for making remind the customer 

they have at least ten calendar days after receipt of a copy of the sales contract with the 

RES and/or the Uniform Disclosure Statement to make a request to rescind the 

enrollmentcontract, and provide contact information for the RES. […]  

 

While the enrollment notice will not contain a date certain, it still informs customers of their 

rescission rights and plays an important role in protecting customers against potential slamming.    

This modification is reflected in Appendix B to this Brief on Exceptions.  

 

 

 

Exception No. 20 – The ALJPO should be modified to require a working group process to 

look at the possibility, if not require, the implementation of forward start dates. 

 

 RESA has contended throughout this proceeding, that it is inappropriate to tie rescission 

rights to enrollment processes.  The length of the enrollment process should have no bearing on 

the length of the rescission window.  As described earlier, RESA’s latest proposal appropriately 

breaks the link between the enrollment process and the rescission window.  However, if RESA’s 

proposal is not adopted, it becomes even more imperative that RESs are able to immediately 

submit a direct access service request to the utility after receiving a customer’s authorization.  

Currently, a RES is constrained by switching rules that don’t allow a RES to submit a direct 

access service request more than 45 day prior to the first day of the month of the switch. If a 

RES renews or contracts with a customer in advance of that switching window, the RES most 

hold the enrollment in its internal queues, and the rescission window will become extended.  

Extending the rescission window increases the  risk to the RES and that increased risk must be 

reflected in the product by increasing the price to the customer.  If the rule ultimately and 



23 

 

inappropriately ties length of rescission rights to the utilities’ enrollment process, then it 

Commission should require the utilities to change their systems to accommodate enrollment 

requests well in advance of 45 days prior to the first of each month when the meter read is 

scheduled to occur.  Appendix A to this Brief on Exceptions reflects corrective language.    

 

 

X. SECTION 412.230  EARLY TERMINATION OF CONTRACT  

 

Exception No. 21 - Section 412.230 must be modified to allow for formula-based Early 

Termination Fees in order to be consistent with the ALJPO and Section 412.100(f) of the 

ALJPR which contemplates the use of such formulas.  

 

The ALJPR modified language from Section 412.230 that appears to require ETFs be a 

specific dollar amount and prohibits the use of formula-based ETFs.  RESA already addressed 

this concern earlier in this Brief under the heading, “Ability to use formula-based Early 

Termination Fees – Section 412.110(p)”. 

 

Exception No. 22 – Section 412.230 must be modified in order to conform with the 

ALJPO which holds that a once per year early termination fee waiver is not reasonable. 

 

 The ALJPO correctly rejects a proposed provision that would allow a customer to cancel 

a contract, without fee, ten days after receipt of their first bill.  Such a provision is unprecedented 

in retail electric markets.  The ALJPO correctly concludes that allowing some customers to 

cancel a contract, without fee, months after executing the contract will only result in higher costs 

for all customers.  Section 412.230 is in direct conflict with the ALJPO as the language regarding 

this provision was not removed.  To eliminate this conflict, Section 412.230 must be modified to 

delete the second sentence.  

 

This deletion is reflected in Appendix B to this Brief on Exceptions; no change is necessary to 

the ALJPO.       
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XI. SECTION 412.240 CONTRACT RENEWAL 

 

Exception No. 23 – Section 412.240(b)(6) should be removed as it provides 

misinformation to customers. 

 

Section 412.240 pertains to contract renewals, and bifurcates the rule language to address 

two distinct types of renewals – a Non-Automatic Renewal (Section 412.240(a)) and an 

Automatic Renewal (Section 412.240(b)).  RESA notes that there is conflicting language 

regarding automatic renewals, which appears to be the result of including language for non-

automatic renewals (Section 412.240(a)(4)) that does not pertain to automatic renewals: 

 

3) A statement in bold lettering, in at least 12 point font, that the contract 

will automatically renew unless the customer cancels it [emphasis 

added], including the information needed to cancel; 

 

 

6) A statement in bold lettering, in at least 12 point font, that establishing 

service with another RES can take up to 45 days, and that failure to 

renew the existing contract or switch to another RES may result in the 

customer being reverted to the electric utility default service [emphasis 

added]. The statement shall provide the length of the electric utility tariff 

minimum stay period if applicable. 

 

Clearly, an automatic renewal means that the contract will automatically renew if the 

customer takes no action.  Section 412.240(b)(6) suggests the customer will revert back to the 

utility, which is not the case, and conflicts with 412.240(b)(3).  RESA recommends Section 

412.240(b)(6) be removed.  This deletion is reflected in Appendix B to this Brief on Exceptions. 

 

 

 

XII.   SECTION 412.310  REQUIRED RES INFORMATION 

 

Exception No. 24 – Section 412.310 of the ALJPR should be revised to limit updating to 

material changes. 
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Section 412.310(b) requires a RES to file updated information with 10 business days after 

any changes in any of the documents or information required to be filed by this Section – 

referring to bill formats, standard customer contracts, complaint and resolution procedures, and 

contact information.  Updated filings should only be made upon a material change being made.  

The ALJPO maintained that any change should trigger a filing stating: 

 

We find the authority to determine whether there has been a material change to the RES 

information is with the Commission.  We also find that giving the RES the power to 

decide whether certain revisions result in material changes will serve to minimize the 

Commission’s authority.   

 

(ALJPO, p. 26)  The term “material” is clear.  As drafted, a RES would have to file updated 

information if it made an immaterial (e.g an editorial) change to a document, such as changing 

page numbers.  This makes no sense and does not impact the Commission’s authority.   

 

 

 

XIII. SECTION 412.320  DISPUTE RESOLUTION  

 

Exception No. 25 – The ALJ PO must be modified to explicitly require a collaborative 

working group process to determine how complaint statistics will be displayed on a 

Commission website in order to ensure customers are not misled. 

 

Throughout this proceeding, RESA and other parties (see, for example Dominion’s 

Verified Initial Comments at pages 5-6 and ICEA’s Verified Reply Comments at page 19) have 

pointed out that the format for publishing complaints is very important in how customers view 

the reputation of a RES.  A complaint summary that includes only raw numbers of complaints 

would portray suppliers that serve a greater number of customers and engage in a higher level of 

marketing activity as performing poorly relative to other RESs. This, of course, reasonably 

assumes that, all other things being equal, greater market share by customer count and level of 

business activity will result in a greater number of complaints.  RESA offered more specific 

language to ensure customers are provided a more active portrayal of the level of a RES’s 
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complaints.  The ALJPO rejected the suggested modification recommended by RESA and 

Dominion on the basis that the Commission needs “flexibility”.  (ALJPO, p. 27) 

RESA understands why the ALJ may not want to put explicit language into the ALJPR, 

but given the importance of how complaint statistics are displayed, at some point in the near 

future the Commission must develop an appropriate methodology for displaying complaints so 

that customers are not misguided.  The ALJPO must be modified, as set forth in Attachment A to 

this Brief on Exceptions, to formally establish a collaborative working group, under the 

leadership of the Commission’s Office of Retail Market Development (“ORMD”) to address 

how to best display complaint statistics to customers.   

 

 

XIV. FINDINGS AND ORDERING PARAGRAPHS 

 

Exception No. 26 – Numbered Finding (3) and the first ordering paragraph should be 

revised to indicate that the Commission’s order will initiate the first notice period, not 

the second notice period.  An additional finding and ordering paragraph are required to 

reflect the workshop processes that the Commission should direct its Office of Retail 

Market Development to initiate. 

 

The Commission withdrew the proposed rules for both Parts 412 and 453 on October 26, 

2010.  Therefore, the Commission’s Order should submit those proposed rules for publication in 

the Illinois Register, thereby initiating the first notice period under the Illinois Administrative 

Procedure Act.  Appendix A to this Brief on Exceptions reflects corrective language. 

In addition, another finding and ordering paragraph are necessary to reflect the workshop 

processes that the Commission should direct its Office of Retail Market Development to initiate.   

 

 

 

XV. CONCLUSION 

 

Throughout this proceeding, RESA has performed a painstaking review of the various 

proposals from parties as well as the ALJPO and ALJPR.  RESA’s comments, Proposed Form of 

Order, and now Brief on Exceptions have been significant and comprehensive.  RESA has 

consistently presented concepts that focus on protecting customers by providing full and accurate 
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disclosures, while avoiding measures that would limit or mitigate products and innovations, or 

burdening customers with unnecessary costs.  RESA has made every effort to propose language 

modifications that provide as much clarity as possible to customers and stakeholders in the 

marketplace.  In conclusion, RESA urges the ALJ to make the necessary corrections to the 

ALJPO and the ALJPR to address the exceptions stated herein.  Appendix A reflects the 

necessary changes to the ALJPO, while Appendix B sets forth the necessary changes to the 

ALJPR. 
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