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BRIEF ON EXCEPTIONS OF THE CITIZENS UTILITY BOARD 

III. Rate Base 

 C. Potentially Contested Issues 

  1. Post-Test Year Adjustments 

   a. Pro Forma Capital Additions 

 The Proposed Order finds that the Company did not provide adequate information to 

meet the “known and measurable” standard for pro forma capital additions, and therefore finds 

that the majority of ComEd’s proposed pro forma capital additions in 2011 are not known and 

measurable.  The PO adopts Staff’s adjustment to include only pro forma capital additions 

through December 2010, with exception for a few discrete projects.  PO at 22.  CUB supports 

that finding with the exception of accepting the Company’s budgets for December 2010 pro 

forma capital additions.  Throughout the case, AG/CUB demonstrated that the Company’s 

December 2010 forecast was unreasonable and grossly inflated.  The average monthly plant 

capital additions for the previous 11 months was only $50 million, yet the Company requested an 

allowance of just over $100 million for December 2010.  Staff witness Ms. Ebrey agreed with 

AG/CUB’s finding, stating that the Company’s forecast of $100.8 million of plant additions in 

December 2010 was “probably not reasonable.”  Tr. at 730-31.  There is no more record support 

for the Company’s forecasted December 2010 plant additions than there is for their January –
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June 2011 plant additions.  Therefore, a normalization approach is most appropriate here.  The 

PO should be amended to include only $50 million of pro forma capital additions for December 

2010.   

Exception #1 

The Commission’s conclusion on pages 22-23 should therefore be amended as follows: 

However, after a thorough evaluation of the evidence that ComEd 
did present, certain “New Business” projects are reasonably likely 
to be in place before June 30, 2011.  They are: 

Finkl Steel (ITN # 22782)   $13,068,408 

O’Hare Runway (ITN # 13507)  $  1,008,615 

2520 N. Lakeview (ITN No. 34054) $     866,756 

Silver Cross Hospital (ITN # 41817) $  3,470,721 

Anderson Schumaker (ITN # 43696) $     953,074 

Inside Chicago Baseline (ITN # 5968) $11,444,947 

Outside Chicago Baseline (ITN # 5972) $30,428,649 

CE Transformers (ITN # 24143)  $ 5,610,100 

Total:       $66,851,270 

(See, Staff Initial Brief, Appendix B; ComEd Ex. 32.2 2nd Cor. 
Confidential). 

After a review of the evidence regarding the projects listed above, 
we conclude that work planned to meet ComEd’s obligations to 
new customers is likely to be completed within the time period 
prescribed by the regulation.  The projects above are “known and 
measurable,” albeit with imperfect evidence.  Therefore we 
conclude that Staff’s proposed adjustment is adopted, with an 
adjustment upward of $66,851,270 to reflect the addition of the 
projects above minus the accumulated depreciation, ADIT and tax 
benefits (described below) that are appropriate offsets to these 
additions to gross plant. 

As for the December 2010 plant additions, the Company provided 
insufficient evidence to justify the $100.8 million in pro forma 
plant additions, particularly in light of evidence that for the eleven 
months preceding December 2010, such additions averaged only 
$50 million per month.  Staff agreed with AG/CUB that the 
Company’s December 2010 estimate was “probably not 
reasonable.”  Tr. at 730-31.  Therefore, we will normalize 
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December’s plant additions to $50 million, which represents the 
average monthly pro forma plant additions for the 2010 post test 
year period.  We note that this amount is entirely offset by the 
concomitant growth in accumulated depreciation and ADIT and 
tax benefits for that month (see below). 

 

b. Accumulated Provisions for Depreciation and 
Amortization-Related Provisions for Accumulated 
Depreciation 

 
The PO accurately relies on the controlling law on the issue of accumulated depreciation, 

Commonwealth Edison Co. v. Illinois Commerce Comm., 937 N.E.2d 685 (2nd Dist. 2010) 

(“Commonwealth Edison”), and correctly requires that accumulated depreciation (and ADIT) 

must be adjusted to correspond with the pro forma plant additions set forth therein.  PO at 29.  

To comply with Commonwealth Edison, the Commission needs to account for the proper amount 

of accumulated depreciation on embedded plant and accumulated deferred income taxes that 

offset allowed pro forma plant additions for the post-test year period in which those allowed pro 

forma plant additions will occur.  The date through which accumulated depreciation and ADIT 

should be calculated should conform with the date through which pro forma capital additions are 

allowed, December 31, 2010, with a proportionate roll-forward of those balances for the 2011 

pro forma additions allowed.  The PO should also be amended as set forth in the Brief on 

Exceptions of the Attorney General to ensure conformity with Commonwealth Edison.   

Exception #2: 

The analysis and conclusions of the PO on the bottom of page 29 and top of page 30 

should be amended as follows: 

We therefore find that ComEd shall adjust accumulated 
depreciation plant and ADIT in a manner that corresponds with the 
correct amount of pro forma plant additions that are previously set 
forth herein. This will require the Company to account for a 
proportionate amount of accumulated depreciation on embedded 
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plant to coincide with the inclusion of $50 million of plant 
additions for December 2010 and for the discrete post test year 
projects we have designated as known and measurable for 2011.  
Whatever the fraction of ComEd’s total plant additions for the 
period covered by the allowed plant additions listed above 
represent, that is the proportion of accumulated depreciation and 
ADIT that must be accounted for to properly determine ComEd’s 
net plant for that period.  Such an approach also dictates that an 
adjustment be made to account for the changes in tax law 
permitting the Company to deduct 100% of these plant additions 
for income tax purposes.  These adjustments are necessary to 
properly account for net plant for ratemaking purposes, as the 
Second District decision has held, and include in rate base only 
those portions of plant that are actually used and useful, as is 
required by Section 9-211 of the Public Utilities Act. 
 
ComEd shall also inform this Commission, and, all parties in this 
proceeding, as to any development in its Petition for Leave to 
Appeal to the Illinois Supreme Court, within three business days 
from the time when it receives notice regarding any decision or 
ruling made by the Illinois Supreme Court regarding ComEd’s 
Petition for Leave to Appeal.  We further caution all parties to 
refrain, in the future, from arguments that merely urge this 
Commission not to follow the law. 

 
  2. Accumulated Deferred Income Taxes (“ADIT”) 

The PO correctly acknowledged that findings applicable to accumulated depreciation are 

likewise applicable to ADIT.  However, the Proposed Order’s adjustment to ADIT for New 

Business Additions on Line 10 of Appendix A is incorrect.  The bonus depreciation for 2011 is 

100%, not 50% as shown in Footnote 2.   Therefore, the ADIT offset on Line 10 should be 

approximately $26.5 million, not $12.6 million.   

The discussion of ADIT included on the PO’s Accumulated Depreciation section should 

be amended to reflect that ADIT should also be calculated as of December 31, 2010, with a 

corresponding increase for the proportion of 2011 additions allowed in the Order. 

  3. Construction Work in Progress (“CWIP”) 
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Mr. Brosch did not take issue with recovery of CWIP that accrues AFUDC, but presents 

evidence that very short-term CWIP, that does not accrue AFUDC, is not financed by the 

Company and is therefore inappropriate for recovery.  The PO acknowledges Mr. Brosch’s 

argument that the lag between when work is performed and when the bill for that work is 

received and paid can result in short-term CWIP projects being financed by these two lags.  PO 

at 34.  However, the PO sets that issue aside and allows the Company to recover $12.6 million in 

very short-term CWIP projects because, due to their short-term nature, those projects likely to be 

in service within 12 months of the statutory deadline.  Id.  The PO erroneously states that there is 

no specific evidence to conclude with a reasonable degree of certainty that the lags resulted in 

the projects being vendor-financed, and requires that in its next rate case, the Company include 

the effect of accrual accounting on payment of its CWIP that is not accounted for with AFUDC 

in order to meet its burden of proof or to avoid a penalty for failure to comply with a 

Commission Order.  Id. at 34-35.  In so ordering, the PO acknowledges that the accrual method 

of accounting makes it likely that at least some, if not all, short-term CWIP is financed by the 

billing and payment lags (or “vendor financed”).  The PO also misplaces the burden of proof 

from the Company to intervenors.  The Company has the burden to prove, in this case, that its 

short-term CWIP was not vendor financed, rather than Staff and intervenors being required to 

prove that it was.   

Mr. Brosch used the Company’s lead/lag study in this case to determine that short-term 

CWIP is vendor financed.  He found that labor is paid for an average of 14.64 days after the 

costs were incurred, and miscellaneous cash voucher payments to vendors occur with an average 

delay of 64.34 days.  AG/CUB Ex. 1.0 at 18-19.  The short-term CWIP for which he 

recommends disallowance is CWIP with a construction period of 30 days or less.  Id. at 18.  



6 
 

Based on the lead/lag study that ComEd presented in this case, the Commission has enough 

evidence to determine with a reasonable degree of certainty that short-term CWIP projects were 

likely vendor financed.  While CUB agrees with the PO’s requirement that the Company 

specifically evaluate CWIP payments in the lead/lag study of its next rate case, CUB urges that 

there has been enough evidence presented in this case to determine that short-term CWIP has 

likely been vendor financed.   

Exception #3: 

Accordingly, the following should replace the Commission’s analysis and conclusion on 

pages 34-35 of the PO: 

We decline to apply Section 9-211 of the Public Utilities Act here 
because Section 9-241 of the Act specifically concerns CWIP.  
Section 9-214 provides, in pertinent part, that: 

Notwithstanding the provisions of paragraphs (b) and (d) of this 
Section, the Commission may include in the rate base of a public 
utility an amount for CWIP for a public utility’s investment which 
is scheduled to be placed in service within 12 months of the date of 
the rate determination. . . .  

(220 ILCS 5/9-214(e)).1  As long as there is a preponderance of 
evidence that the projects that are being funded by CWIP will be 
placed in service within 12 months from May of 2011 and that the 
Company actually paid for the projects before they were placed in 
service, inclusion in rate base of CWIP-funded projects is proper.  
We therefore disagree with the AG’s argument that sShort-term 
CWIP, that is CWIP with a construction period shorter than 30 
days and which is not subject to AFUDC, should not be included 
in rate base.  In fact, as the AG acknowledges, CWIP that has a 
longer-term duration is subject to AFUDC, rendering longer-term 
CWIP projects ineligible for CWIP treatment.   

We note that this standard is not unduly burdensome on a utility.  It 
merely requires a utility to supply evidence establishing the truly 

                                            
1   ComEd cites Citizens for a Better Environment v. Illinois Commerce Commission, 103 Ill. App. 3d 133, 

430 N.E.2d 684 (4th Dist. 1981).   (See, ComEd’s Initial Brief at 26).  While this case contains an analysis of CWIP 
and the “used and useful” standard, it did not discuss Section 9-214 of the Public Utilities Act.  Because Section 9-
214 of the Act specifically concerns CWIP, we decline to apply this 1981 case here.    
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short-term nature of the CWIP that it seeks to include in rate base 
and the time at which it paid for the projects.  Additionally, at all 
times, ComEd has the burden to establish the validity of the rates it 
proposes.   

Yet, ComEd has provided evidence establishing that the projects to 
be funded through its proposed CWIP will be placed in service by 
April of 2012 are non-specific.  ComEd’s sole basis for this fact is 
the testimony of its employee, Ms. Houtsma, who concluded that 
ComEd’s short-term CWIP will be used and useful within weeks 
from the time when rates are set in this docket.  (See, ComEd Ex. 
55.02 2nd Rev at 33).  It appears that there was no attempt on the 
part of ComEd to determine what, if any, of these smaller projects 
are funded by the lag between the time when they are booked and 
when the bills for these items/payment to employees or contractors 
are actually paid.  As the AG and CUB point out, many of these 
items can be temporarily financed by time.  Additionally, the AG 
asserts that ComEd’s lead/lag study does not include CWIP-related 
items and ComEd’s evidence provides no specifics indicating that 
the AG or Mr. Brosch are wrong in this regard.   

While Ms. Houtsma’s testimony in this regard is vague, we cannot 
conclude that it is inadmissible as a matter of law.  (See, e.g., 
Fraley v. City of Elgin, 251 Ill. App. 3d 72, 76-77, 621 N.E.2d 276 
(2nd Dist. 1993), discussing when factual conclusions are totally 
unsupported factually, and therefore may be disregarded, as a 
matter of law).  $12.6 million is at issue, and it concerns many, 
many, small projects that can be completed quickly.  We also 
cannot state, within a reasonable degree of certainty, that all of Mr. 
Brosch’s testimony of the labor and vendor payment lags makes it 
likely that these projects are vendor-financed.  We appreciate the 
fact that accrual-based accounting records record items that will 
become due and owing in the future, as opposed to when the bills 
for those projects become due and owing.  We also appreciate the 
fact that there can be a lag between when work is performed and 
when the bill for that work is paid.  However, without evidence 
indicating that these two lags allow ComEd to pay for its CWIP-
related projects, we cannot state, within a reasonable degree of 
certainty, that ComEd’s CWIP-related projects are financed by 
these two lags.   

However, iIn ComEd’s next rate case, any lead/lag study shall 
include the effect of accrual accounting on payment for its smaller 
CWIP-related payments (the payments that are at issue here and 
that are not accounted for with AFUDC).  Failure to do so could 
result in a determination that ComEd did not meet its burden of 
proof, or, that ComEd failed to comply with a Commission Order, 
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with all of the penalties that are provided for such failure in the 
Public Utilities Act. 

We note for the record that at issue is $12.6 million in very short-
term projects.  It therefore appears unlikely that these projects will 
not be completed by the statutory completion date.  However, we 
cannot state, based on the record, and within a reasonable degree 
of certainty, that ComEd’s very short-term expenditures that are at 
issue here will not be in service, and, therefore, used and useful, 
within 12 months from the statutory deadline, which is 12 months 
from the time when a final order issues in this docket.  In so ruling, 
we note that these items are, by their very nature, very short-term 
projects.  We therefore decline to adopt the AG’s adjustment. Mr. 
Brosch has shown that these projects are likely vendor financed, 
and that ComEd did not or will not pay for them until after they 
were placed in service.  Therefore, we adopt the adjustment 
proposed by AG/CUB.  Because we make this determination based 
upon the evidence presented, we decline to determine whether any 
FERC rule aids ComEd.   

 

  2. Underground Cable 

The PO incorrectly asserts that the dispute of underground cable costs “stems from a 

change in accounting procedures on the part of ComEd.”  However, the only “accounting 

change” was the Company’s write-off of the underground cable costs.  AG/CUB Ex. 9.0 at 5.  

The Company eliminated the $18.7 million from its books, and never explained why it did so if it 

believed that the disallowance of those costs was for the ’07 case only.  Id. at 5-6.  This is not an 

accounting change, but rather is evidence that the Company believed that it would not be able to 

recover those costs.  Id.  Additionally, while the Company points out that nothing in the 07-0566 

Order specifically prohibited these costs from being presented in a future case, the Company 

could not cite anything that indicated the adjustment was solely for the purpose of that case.  Id.  

Therefore, the best evidence supporting disallowance of this expense is the Company’s own 

write-off of the cost. 

Exception #4: 
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The analysis and conclusion on page 37 should therefore be amended as follows: 

The sole basis asserted by Staff for disallowing this item is that it 
was disallowed in ComEd’s last rate case, docket 07-0566.  In fact, 
in that case, In the Company’s most recent rate case, 07-0566, the 
Final Order of September 10, 2008, at 32-47, concluded that $18.7 
million should be disallowed due to lack of evidence on this issue.  
Therefore, ComEd is correct that this Order did not set a precedent 
disallowing underground cable in general.  However, Staff, AG 
and CUB are also correct that this order did not allow these 
specific costs to be presented again in a future case either.  
However, it appears that the actual reason for dispute here stems 
from a change in accounting procedures on the part of ComEd.  It 
is disconcerting that this change was not communicated to Staff or 
other parties.  While we decline to adopt this disallowance, we 
strongly encourage parties to disclose relevant facts early on in 
proceedings.  The Company wrote-off this expense, indicated that 
it understood it would not be able to present these identical costs, 
which were once disallowed, in a future rate case.  Therefore, we 
disallow 100% of these costs. 

 

  5. Cash Working Capital (“CWC”) 

The PO asserts, without any explanation or analysis, that AG/CUB’s criticisms of the 

Company’s calculation of the revenues collections lag in its lead/lag study are inconsistent.  PO 

at 49.  However, the PO does not clarify this statement or provide evidence to back it.  AG/CUB 

witness Mr. Brosch presented ample testimony that the Company improperly used a mid-point 

methodology in its lead/lag study which skewed the revenue lag significantly upward.  See 

AG/CUB Ex. 1.0 at 21-36, AG/CUB Ex. 7.0 at 11-26.  In fact, Mr. Brosch’s criticisms are well-

founded and entirely consistent, and it was the Company which changed its position on 

surrebuttal.  ComEd Ex. 57.0 at 2.   The Company’s use of imprecise methods and flawed 

assumptions with no empirical evidence that the bald assumptions employed in its approach are 

reasonable or accurate should not be relied upon by the Commission.  AG/CUB Ex. 7.0 at 12.  

Even if the general method used by the Company to quantify the revenue collection lag has been 
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accepted by the Commission previously, the specific calculation used in each rate case must be 

based on reasonable inputs and assumptions for that specific utility and specific test year.  Id.   

Mr. Brosch presented evidence that the Company’s use of mid-points for calculating the 

revenue lag skewed the final result upward.  For example, the Company included receivables 

over 90 days old in the results, though Company has recognized that older receivables are most 

likely uncollectible.  AG/CUB Ex. 1.0 at 31.  Mr. Brosch found that using the assumption that 

receivables aging data above 90 days are uncollectible would result in a negative $45 million 

CWC requirement.  Id. at 33.  A properly prepared Lead/Lag study that fully considers the 

timing of all cash expenses will often return a negative or nearly-zero CWC result because of the 

extended periods of time over which utilities often pay certain taxes and interest expenses.  Id. at 

22.  Such a proper study is not possible without more detailed information from ComEd, and it is 

clear that this study is fatally flawed and cannot be relied upon. 

Moreover, the Company witness Mr. Subbakrishna improperly assumed a zero payment 

lag day value for pensions and OPEB expenses, but assigned a full revenue lag.  Id. at 34, see 

ComEd Schedule B-8.  This approach is inconsistent and also skews the results of the lead/lag 

study upward.  The Company similarly increased its proposed CWC by assuming a zero expense 

lead time and a full revenue lag for the amortization of deferred severance costs.  Id.  Mr. 

Subbakrishna also miscalculated the payment lead days for the Illinois Electricity Excise Tax 

(“IEET”).  Id. at 35.   Mr. Subbakrishna calculated a 13.3 day pre-payment for this tax by 

comparing the payment date to the usage period prior to customer billing; however, the IEET is 

payable in quarter-monthly installments, implying a payment lead day value of about 3.5 days—

significantly less than Mr. Subbakrishna’s 13.3 day calculation.  Id.  Thus, this inflated lead day 

must be corrected. 
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If the Commission maintains its conclusion in this regard, there appears to be an error in 

Appendix A, page 6 in the calculation of the total allowance the PO intended to grant for CWC.  

As the PO acknowledges, the Company’s CWC request was amended to $67.7 million on 

surrebuttal; however, the Appendix uses the Company’s rebuttal position of $89.7 million as the 

starting point. 

The PO should acknowledge that ComEd’s lead/lag study is fatally flawed and should 

adopt Mr. Brosch’s recommendation of a zero CWC allowance.   

Exception #5: 

The following should replace the language of the PO’s analysis and conclusion at page 

49: 

ComEd’s lead/lag study for the most part was prepared in an 
appropriate manner and its methodologies are similar to those of 
studies approved by the Commission in other recent rate cases. 
Both ComEd and Staff agree that the final CWC requirement will 
be based on the revenue requirement that is ultimately approved by 
the Commission in this proceeding. Staff and ComEd now agree as 
to the revenue collections lag and employee benefits and FICA 
taxes.  

With respect to AG/CUB’s criticisms of ComEd’s lead/lag study’s 
calculation of the revenue collections lag, the Commission finds 
the criticisms as to both the weighting of different aging periods of 
receivables and the criticisms relating to inclusion of receivables 
91 to 365 days old are not well-founded and are inconsistent. 

AG/CUB witness Brosch demonstrated that ComEd’s lead/lag 
study improperly calculates the revenue lag, to the point that it is 
possible that ComEd actually has a negative CWC requirement. 

AG/CUB’s challenges to ComEd’s lead/lag study on the subject of 
pension/OPEB costs, severance costs, and the IEET are also 
correct.  The Company’s inconsistent treatment of these costs 
makes it impossible to determine a true CWC requirement.  also 
lack merit.  For example, the first two erroneously try to treat cash 
items as non-cash, and once again disregard that ComEd actually 
understated its loss of the time value of money.  The IEET 
criticism also was shown to be erroneous.  Finally, AG/CUB’s 
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attempt to raise concern with respect to Rider PE is speculative and 
incorrect.   

The Commission agrees with Staff’s interpretation as to the 
EAC/REC and GRT/MUT tax issues. For the EAC/REC tax, the 
utility shall remit all moneys received as payment to the Illinois 
Department of Revenue by the 20th day of the month following the 
month of collection. Under the GRT/MUT tax, this ordinance 
requires ComEd to file a monthly tax return to accompany the 
remittance of such taxes, due by the last day of the month 
following the month during which such tax is collected.  Both the 
statute and ordinance requires ComEd to remit these pass-through 
taxes after they have been collected from customers.  ComEd 
stated in its briefs that the Company correctly pays these taxes in 
the month following activity that occurs in a prior “tax liability” 
month.  The Commission concludes that the CWC calculation for 
GRT/MUT pass-through taxes should reflect zero revenue lag days 
and 44.21 expense lead days and zero revenue lag days and 35.21 
expense lead days for EAC/REC pass-through taxes as supported 
by Staff. 

Finally, with respect to payments of intercompany obligations, 
ComEd has not shown the need to reject Staff’s adjustments in this 
area. According to the Company’s initial brief, ComEd’s affiliate 
invoices it on a monthly basis, on time, and the invoices require 
payments on or around the 15th of the month following the 
provision of service. Staff’s adjustment is based on this statement. 
There was no mention of an affiliate agreement to the contrary.  
Therefore, the Commission accepts Staff’s proposed number of 
expense lead days of 45.35, based on the fact that such payments 
are within the Company’s discretion. 

However, because of the fatal flaws in the lead/lag study 
mentioned previously, the Commission cannot possibly calculate 
the CWC requirement.  Therefore, the Commission declines to 
make any allowance for CWC in this case. 

 

   6. 2009 Pension Trust Contribution 

AG/CUB witness Mr. Effron presented evidence that the $92.5 million contribution 

ComEd made to its pension trust in 2009 was not merely the result of investment losses, as the 

Company would have the Commission believe.  The Company contributed only $15 million to 

its pension plan from 2006-2008, accruing $106 million during those years.  AG/CUB ex. 2.0 at 
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15, AG/CUB Ex. 8.0 at 8.  Setting aside investment losses after 2008, the Company made 

inadequate contributions for three years, and chose to make a larger contribution during the test 

year.  AG/CUB Ex. 8.0 at 9.  If the contributions in 2006-2008 would have been equal to the 

accruals in those years, a $92.5 million contribution during the test year would not have been 

necessary.  Id.  The Company is hiding behind investment losses without explaining its failure to 

make contributions equal to accruals, and the Commission should not accept such a diversion.   

Exception #6: 

Accordingly, the language of the PO at pages 51-52 should be amended as follows: 

AG/CUB contend that ComEd should be denied recovery of the 
cost of the $92.5 million pension asset because, according to 
AG/CUB, the underfunding should have been addressed through 
larger contributions in 2006 through 2008.  Effron Dir., AG/CUB 
Ex. 2.0 at 15; Effron Reb., AG/CUB Ex. 8.0 at 9.  However, , The 
evidence presented by Mr. Effron showed that the Company’s 
contributions during those years were quite laggardly compared to 
the accruals.  ComEd’s 2009 pension contribution was not wholly 
necessitated by the substantial investment losses experienced by 
Exelon’s pension fund in 2008 as a result of the recession and it 
was thus unnecessary to have and the Company should have made 
larger contributions in prior years. We reject accept AG/CUB’s 
proposed disallowance.    

The Company’s 2009 pension contribution was a reasonable 
response to the decline in the funded status of the pension plan.  By 
making the contribution in 2009, ComEd properly avoided the 
compounding effect of continued underfunding and as a result of 
earnings on the contribution, reduced the pension expense 
component of the revenue requirement in this proceeding.  We 
agree that not allowing ComEd to include its pension contribution 
in its revenue requirement may encourage utilities to divert capital 
resources to other investments that would produce a full return, 
rather than properly fund pension plans. Therefore, the 
Commission approves the 92.5 million ICC-jurisdictional rate base 
effect of its pension contribution in its rate base.   

 

   8. Customer Deposits   
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 AG/CUB and Staff witnesses found that a 2009 year-end balance was the most 

appropriate calculation of ComEd’s customer deposits.  The Commission must be very careful 

not to allow the Company an under-estimated allowance for customer deposits, which are a very 

low cost course of capital for the Company which is provided directly by ratepayers, and for 

which it is in the Company’s interest to recognize the smallest amount possible.  AG/CUB Ex. 

1.0 at 36.  The PO recognizes that customer deposits saw increases in 2009 (PO at 55) but fails to 

recognize that consistent growth began in 2006.  AG/CUB Ex. 1.0 at 37.  This is not merely the 

result of monthly fluctuations as the PO suggests (PO at 55), and the Company failed to provide 

evidence that such consistent growth was not likely to continue.  AG/CUB Ex. 7.0 at 31. 

The PO properly acknowledges that 100% of customer deposits should be recognized, 

and the Company should not be allowed to claim any part as non-jurisdictional.  However, the 

PO appears to contain an error in its calculation of the total adjustment for this issue.  While the 

analysis and conclusion seems to adopt the Company’s position, the final adjustment 

$85,962,000 is actually the amount proposed by AG/CUB.  Based on the language of the 

analysis, CUB assumes this is simply a scrivener’s error, and that the Commission intended to 

adopt the Company’s adjustment.  CUB urges the Commission, however, to adopt the adjustment 

advocated by CUB/AG and Staff to properly recognize the full value of customer deposits. 

Exception #7: 

To account for the consistent growth that ComEd’s customer deposits balance has seen, 

which is likely to continue, the analysis and conclusions section of the PO regarding customer 

deposits at page 55 should be amended: 

We reject Staff’s and AG/CUB’s proposal to use a 2009 year-end 
balance, instead of an average balance, to calculate customer 
deposits.  While the growth in customer deposit balances from 
2006 through 2008 was not as large as the growth seen in 2009, the 
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balances did consistently increase during those years and then saw 
an even greater increase in 2009.  The Company provided no 
evidence that such consistent growth is likely to cease in the near 
future.  Therefore, we accept Staff and AG/CUB’s proposals to use 
the 2009 year-end balance rather than The evidence shows there 
were insignificant increases in customer deposit balances from 
2006 through 2008 and significant increases in 2009. The use of an 
average balance, as proposed by ComEd, more accurately reflects 
the test year balance, as it is accounts for the fluctuations in the 
monthly balances during the test year.  We additionally note that it 
also more fully captures any growth in customer deposits. 
   
With regard to the amount of the deposits, that is, whether to use 
the total amount or only an amount that reflects delivery service, 
we note that ComEd acknowledges that deposits reflect the entire 
amount of a customer’s expected bill, including the cost of the 
energy delivered.  This is because, if a customer does not pay a 
bill, ComEd will be at a loss both for the delivery service provided 
and also the cost of the energy it paid for when providing delivery 
service. Conversely, it is the total deposit, not just the delivery-
service portion of the deposit that is a source of revenue for 
ComEd.  We also note that if there were no electricity to deliver, 
there would be no delivery service.  Also, as the AG and CUB 
point out, while ComEd states that this service is non-
jurisdictional, it provides no proof of what other jurisdiction would 
be involved in this service. Therefore, ComEd’s reference to the 
portion of the deposit that is not for delivery service as “non-
jurisdictional” is misleading.  It is the total deposit amount that 
should be the amount used to reduce rate based here.  This is 
consistent with our conclusion regarding Late Payment Charge 
Revenue.  The amount of customer deposits reducing rate base is 
therefore, $$85,962,000.  (ComEd Ex. 29.1 Sched. B-13).   
 

 
IV. Operating Expenses 
 
 C. Contested Issues 
   
  1. Incentive Compensation Cost and Expenses 
 

The PO allows the Company to recover Annual Incentive Plan (“AIP”) and Executive 

Long-Term Incentive Compensation (“LTIP”) which largely benefit shareholders rather than 

ratepayers.  During the test year, the Company announced its plans to invoke the “net income 
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limiter” provision of the AIP to limit AIP payouts to 50% the following year.  AG/CUB Ex. 9.0 

at 9.  It is generally appropriate for shareholders to bear some or all of the AIP expense from 

which they see benefits, especially the incentive plan cost related to the net income limiter 

features of achieving its earnings per share and key performance indicator goals.  AG/CUB Ex. 

3.0 at 15-16.  Though the Company redesigned its AIP in an attempt to recover the cost solely 

from ratepayers, metrics such as “earnings per share” goals cannot be seen as having more 

benefits for ratepayers than shareholders.  AG/CUB Mr. Smith’s recommendation to limit AIP to 

50%, the amount the Company actually intended to pay out on AIP announced in December 

2009, is more than fair. 

The PO misunderstands CUB’s argument by stating that a high unemployment rate does 

not factor into the benefits for ratepayers.  CUB’s argument is that due to the high 

unemployment rate, the Company does not have to make such hefty incentive compensation 

payouts in order to attract and retain employees.  CUB Init. Br. at 21-22.  ComEd employees are 

not likely to leave their posts during such uncertain times, and if ComEd does lose employees, 

high unemployment suggests that there will be a larger pool of talent from which ComEd could 

fill any vacant position.  Therefore, ComEd’s primary argument, that incentive compensation is 

necessary to remain competitive in the marketplace, falls flat.  

The PO’s choice to allow 100% of executive LTIP program costs against the 

recommendations of Staff and AG/CUB should also be amended.  As Mr. Smith explained, LTIP 

is limited to executives and includes financial and legislative objectives (AG/CUB Ex. 18-20)—

not just the emission reduction and smart grid benefits that the PO mentions.  PO at 65.  Exelon’s 

10-K specifically mentions LTIP metrics of “ability to avoid adverse legislation,” “regulatory 

and legislative” goals, “financial goals,” “financial stability,” and “continuing to avoid 
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legislation that would adversely impact the effective operations or that interferes with the 

business and support legislation that is helpful to cost recovery.”  Id. at 20.  The Commission 

should not be swayed by the few “operational metrics” that exist in LTIP and ignore these clearly 

disallowable financial and legislative metrics.  These goals benefit shareholders and only 

shareholders, and common sense dictates that they have greater bearing on LTIP payouts than 

emissions targets or Smart Grid.   

Exception #8: 

The analysis and conclusions on page 64-65 should therefore be amended as follows: 

We disagree with CUB’s argument regarding the AIP Program.  
This Commission has a long-standing policy of allowing Incentive 
Compensation costs when those costs benefit ratepayers and 
disallowing costs when they primarily benefit shareholders.  We 
fail to see how a high unemployment rate factors into the benefits 
for ratepayers.  Additionally, cuts that ComEd may make to this 
program outside the test year are not germane.  Also, as ComEd 
points out, according to ComEd witness Mr. Trpik, in 2010, 
ComEd paid out 100% of the costs submitted in its rate filing.  
(ComEd Reply Brief at 77; ComEd Ex. 28.0 at 4).  AG/CUB 
witness Mr. Smith demonstrated that the AIP has substantial 
benefits that accrue only to shareholders, such as dependency on 
an “earnings per share” metric.  Staff witness Ms. Pearce reviewed 
the AIP Program, and concluded that except for two metrics, the 
program, in fact, benefits ratepayers.   The actual documents 
defining the program as opposed to Exelon’s 10-K statement, is the 
best evidence regarding its application and parameters.  We decline 
to adopt AG/CUB’s proffered adjustment regarding the AIP 
Program.  Therefore, only 50%100% of the cost of this program is 
approved.   
 
However, we also disagree with Staff’s recommended 
disallowance regarding the LTIP program.  We also accept Staff 
and AG/CUB’s disallowance of Executive LTIP costs.  Although 
Eemission reduction and Smart Grid benefit ratepayers, the 
primary metrics used in determining LTIP payouts are metrics that 
benefit shareholders exclusively, including lobbying and financial 
goals.  Smart Grid in general increases the efficiency of the grid, 
which ultimately reduces the costs that delivery service customers 
bear.  Additionally, emission reduction is an important goal for the 
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quality of ratepayers’ well-being.  However, it is unlikely that 
these two benefits of LTIP are the true drivers of the program.  We 
therefore decline to adopt Staff and AG/CUB’s proffered 
adjustment regarding the LTIP Program.  100% of the cost of this 
program is disallowedapproved.   
 
This leaves the Exelon 2009 Key Manager Restricted Stock Award 
Program.  Both Staff and CUB witness Mr. Smith recommend 
disallowing 100% of this program.  Both Ms. Pearce and Mr. 
Smith opine that this program benefits Exelon, not ratepayers.  The 
sole basis proffered by ComEd for including this expense in rates 
is that it “incentivizes” management.  (See, ComEd Initial Brief at 
59).  However, the same can be said for any incentive 
compensation program.  ComEd has failed to prove that this 
program benefits ratepayers.  Indeed, according to Staff witness 
Ms. Pearce, the purpose of this plan is to further the financial and 
operational success of Exelon.  ComEd has not presented any 
evidence indicating that this is incorrect, or, that Exelon’s financial 
success benefits ratepayers.  100% of the cost of this program is 
therefore disallowed.   
 

   2. Rate Case Expenses in the Instant Case 

 Whether to Treat Rate Case Expense as a Regulatory Asset or a “Normal” expense 

 The PO acknowledges that AG/CUB witness Mr. Smith provided a strong argument 

against amortization of rate case expense because consumers can and often are paying for more 

than one rate case expense in the same set of rates.  PO at 67.  Instead of adopting Mr. Smith’s 

adjustment, however, the PO concludes that this issue should be addressed in a rulemaking.  Id.  

Mr. Smith’s recommendation is to normalize rate case expense prospectively rather than 

continuing to treat it as a regulatory asset.  This solution would avoid the “double counting” that 

results from the collection of several rate case expenses in rates.  Under Mr. Smith’s approach, 

the still unrecovered balance of the Company’s ’07 rate case, for which consumers are still 

paying, would be re-amortized using a new 3-year period based on the unamortized balance as of 

May 31, 2011, the approximate date new rates will go into effect.  AG/CUB Ex. 3.0 at 41.  Then, 
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prospectively (beginning with the cost for the current rate case), the Commission should treat the 

annual allowance for rate case expense as a normalized amount, rather than amortization.  Id. at 

47.  A rulemaking on this issue therefore is not necessary, as Mr. Smith’s approach adequately 

protects ratepayers from overpaying for reasonably incurred rate case expense.   

Exception #9: 

The PO should therefore be amended: 

We decline to “normalize” ComEd’s rate case expense.  We note 
that this proposal is vague.  As such, it is not workable.  Also, the 
term “normalize” is one that is traditionally associated with the 
expenditures for day-to-day operations, like office supplies.  
Although Rrate case expense is not a day-to-day operational cost, 
it has become an ever-present part of a utility’s revenue 
requirement, for which consumers are continually paying. it is an 
extraordinary cost that occurs sporadically.   

However, We agree with AG/CUB witness Mr. Smith’s point, 
which is that when rate case expense is treated as a regulatory 
asset, consumers can be paying, and often are paying, for more 
than one rate case expense in the same set of rates, is not without 
merit.  Rate case expense is amortized over a number of years 
because that number of years is an approximation of the time 
between rate cases.  Increasingly, a number of utilities, including 
ComEd, have filed for rate increases once every two years 
(approximately).  In such a situation, the rate case expense for the 
previous rate case is often still being amortized while a utility 
seeks rate case expense for the new rate case.  As shall be set forth 
below, a rulemaking shall be opened regarding rate case expense.  
This issue shall be examined during the rulemaking process.   

Therefore, we adopt Mr. Smith’s proposal to prospectively treat 
rate case expense as a normal cost rather than a regulatory asset.  
The still unrecovered balance of the Company’s ’07 rate case, for 
will be re-amortized using a new 3-year period based on the 
unamortized balance as of May 31, 2011, the approximate date 
new rates will go into effect.  Beginning with the rate case expense 
of the instant case, we will treat the annual allowance for rate case 
expense as a normalized amount, rather than amortization.  This is 
similar to other O&M expenses.  In the next rate case, and those 
that follow, any remaining amortization of prior case balances 
would be replaced by a new representative, normalized rate case 
expense.  
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 Legal Costs Related to Dr. Hewings’ and Dr. Andrade’s Testimony 

 The PO correctly acknowledges that the costs charged by these two witnesses are not 

reasonable.  The PO attempts to disallow half of the costs associated with these two witnesses, 

but makes an error in calculation.  Staff recommended 100% disallowance of costs related to Dr. 

Hewings, but Staff’s proposal disallowed only 50% of Dr. Andrade’s expense.  Therefore, by 

dividing that allowance in half again, the PO actually only disallows one-quarter of the expense 

associated with Dr. Andrade rather than the stated intent of disallowing one-half.   To implement 

the PO’s stated intent of disallowing 50% of the costs associated with each of these witnesses, 

the PO should be amended to read: 

However, there is no evidence that the costs charged by these two 
witnesses are reasonable.  These two witness’ testimony is unlike the situation 
with attorney’s fees or certain types of expert witnesses, where the parties at least 
have the charges incurred in other cases or in previous cases as a guideline to 
determine the reasonableness of the charges.  That is not the case with these two 
witnesses.  Also, they prepared short pieces testimony with few facts therein.  
Therefore, the charges for these two witnesses ($25,000 for Dr. Hewings and 
$21,000 $42,000 for Dr. Andrade) are not just and reasonable.  They are reduced 
therefore by half. ($12,500 for Dr. Hewings and $10,500 $21,000 for Dr. 
Andrade).   

 

AG/CUB Witness Mr. Smith’s General Reduction for Rate Case Expense due to 
Overestimates 
 

 Section 9-229 of the PUA requires the Commission to expressly address the justness and 

reasonableness of a utility’s claimed rate case expense.  The PO allows recovery of significant 

expenses for which the Company did not provide enough information to determine that those 

costs were just and reasonable.  The information that the Company provided regarding rate case 

expense, including billing invoices and running totals of actual expense, showed that the 

Company significantly overestimated rate case expense in its budget.   



21 
 

The PO allows the Company to recover $890,000 in “Post-Direct Testimony-Witnesses” 

expense which was never once explained by the Company.  ComEd provided no testimony, 

exhibits or explanation of this expense, aside from the fact that it was for post-direct witness 

testimony.  That does not provide the Commission with enough information to determine that 

this expense is reasonable, particularly in light of the fact that the Company over-estimated its 

“Consultants and Expert Witnesses – Direct Case” expense and actually paid out only 64.42% of 

its budgeted amount.  AG/CUB Ex. 9.0 at 29.  AG/CUB witness Mr. Smith recommended that, 

based upon the over-estimated Direct budget, it is likely that the Post-Direct budget was 

similarly inflated.  Id. at 30-31.  Without detailed information from the Company as to the 

specific costs included in $890,000, or a specific reason as to why it is more likely that Post-

Direct witness actual spends were closer to their budgets than Direct witnesses spends were, this 

is imminently reasonable.  The PO agrees with the Company that because rebuttal can be more 

intensive than direct, it is likely for post-direct expenses to exceed direct expenses.  Whether or 

not that is true, the Company overestimated its budget for Direct and refused to provide a 

detailed explanation of Post-Direct expenses.  A reasonable inference based on their Direct 

overestimation is that Post-Direct was overestimated as well, and the Company has provided no 

specific spending or payment information to rebut that inference. 

The PO recognizes that standards are necessary to guide future rate case proceedings as 

to what level of detail is required to make the reasonableness determination required by the 

statute.  PO at 80.  Therefore, the PO recommends that a rulemaking be initiated to determine 

those standards and put all parties on notice as to what defines a rate case expense.  Id.  CUB 

disagrees that a rulemaking is necessary to achieve the standards the PO desires.  Such standards 

can be developed through the Commission developing guiding principles, starting with the Final 
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Order in this case.  The analysis of rate case expense must take place on a case-by-case basis.  

Though standards can be developed, a rulemaking which determines those specific standards 

could prevent Staff and Intervenors from challenging a fact-specific rate case expense simply 

because the Company can show that it met the standards of the rule.  At this time, and during a 

rulemaking, it would be impossible to imagine all of the issues which could arise related to rate 

case expense in future cases, and creating a rule which attempts to do so would be extremely 

difficult.   

Exception #10: 

The PO should adopt the adjustments recommended by Mr. Smith, and should provide 

guidance for future rate cases without requiring a rulemaking.  The analysis and conclusions at 

pages 79-80 should therefore be amended as follows: 

ComEd correctly asserts that often, more work has to be done in 
rebuttal in a Commission case than in the direct case is, 
unfortunately, often the case at this Commission.  This can be 
especially the case in a rate proceeding, where often, there are no 
pleadings to guide the parties and the Administrative Law Judges.  
Also, ComEd has the burden of proof here, which usually entails 
more work than that which is done by other parties.  Also, ComEd 
was required to prepare its witnesses for cross examination and 
prepare its lawyers for the cross-examination of non-ComEd 
witnesses.  It does not appear that Mr. Smith took these tasks, 
which can be laborious, into account.  We additionally note that 
there is no evidence that Mr. Smith, when calculating his 
percentages, took the totality of the circumstances that the practice 
of law, and especially practice at the Commission incurs.  We 
therefore decline to reduce the attorney’s fees in the manner 
proffered by the AG. However, the AG/CUB objection to Post-
Direct expense relies not just on the timing of the expense, but to 
the fact that the Company over-estimated Direct testimony expense 
and has not been able to specifically justify any individual 
component of the Post-Direct expense.  Therefore, the AG/CUB 
recommendation to reduce this expense for likely overestimates is 
adopted. 

We additionally note that the AG’s argument that multiple entries 
for similar services and over-estimates of costs are not “just and 
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reasonable,” is not persuasive.  This is because the AG cited no 
specific example of over-estimate or multiple entries for similar 
services.   

The Company has the burden of proof to provide enough evidence 
that the Commission can determine that each component of their 
rate case expense is just and reasonable.  Their failure to provide 
hourly billing rates and details and to provide more detail than 
“Post-Direct Witness” for expenses of almost $1 million is not 
enough to make the reasonableness determination required by 9-
229. 

We also decline to reduce the fees incurred for preparation of the 
lead-lag study.  As ComEd points out, there is no evidence that the 
amount billed was excessive or unreasonable.    

We further decline to determine ComEd’s rate case expense based 
upon what other utilities do, or, what was approved in other 
utilities’ rate cases.  We note that ComEd is the largest utility in 
Illinois and its lawyers are in the third-largest city in the United 
States (Chicago).  It does not appear to be unreasonable, therefore, 
for ComEd to incur costs that are above and beyond what 
downstate utilities incur, or, what other, smaller, utilities incur.  
Additionally, we note that Sidley & Austin’s participation in this 
docket appears to be relatively marginal.  Therefore, while we 
agree with the AG that the level of factual specificity provided by 
this firm is preferable over what other firms provided, what Sidley 
& Austin billed for cannot provide any meaningful guidepost in 
terms of the amount of work that lawyers at other law firms did.   

Also, on the one hand, the AG argues that it is impossible to verify 
the reasonableness of the attorney’s fees in question, but on the 
other hand, it contends that an assessment of the reasonableness of 
these fees can be made by comparing these fees to fees incurred in 
other rate cases, or, the hourly rates of other lawyers. While the 
AG breaks down the fixed-fee contracts, it does not state how 
many lawyers were provided by these contracts. Therefore, we 
cannot reach the conclusions that the AG reaches as to the hourly 
rates charged therein.  While we conclude that there is nothing that 
is obviously unreasonable about the legal fees in this case, which 
are considerably less than those incurred in ComEd’s last rate case, 
we note that no party has really addressed what impact the recent 
enactment of Section 9-229 of the Public Utilities Act has here.  
Section 9-229 of the Public Utilities Act has not been tested before 
this case.  Before this statute was enacted, there was no standard 
regarding rate case expense.  ComEd has proceeded here as though 
that were still the case.  It is not.  All utilities would be advised to 
provide, at the very least, an explanation of what services were 
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performed, the amount of time involved in performing those 
services and, the need for whatever service was performed, in 
order to justify rate case expense.   

We additionally note that even for large companies in Chicago, the 
issue of just and reasonable attorney’s fees, and expert witness 
fees, has been examined by the federal and Illinois courts for 
decades, regarding fee petitions for prevailing parties in many 
settings, including such matter as Title VII, 42 U.S.C. Sec. 1988, 
the Freedom of Information Act, the Administrative Procedure 
Act, the ADA, the Ill. Consumer Fraud Act, the Ill. Nursing Home 
Care Act, and the Ill. Human Rights Act, to name a few.   (See, 
e.g., Rackow v. Ill. Human Rights Commission, 152 Ill. App. 3d 
1046, 1061, 504 N.E.2d 1344 (2nd Dist. 1987); Harris Trust & 
Savings Bank v. American National Bank & Trust Co., 230 Ill. 
App. 3d 591, 594 N.E.2d 1308 (1st Dist. 1992); Estate of Price v. 
Universal Casualty Co., 334 Ill. App. 3d 1010, 779 N.E. 2d 384 
(1st Dist. 2002)).   

The wiser course of action, for all parties concerned, including the 
general public, as well as ComEd and other utilities, is to open a 
rulemaking for the purpose of determining what must be included 
in rate case expense, the level of specificity involved in that 
inclusion, and the documentation involved.  This shall include an 
analysis of any of the issues that are specified above for inclusion, 
as well as an analysis of how to incorporate well-established law 
on this issue regarding fee petitions into any rule that results from 
this rulemaking.  In this way, all parties will be on notice as to 
what defines an expense that is categorized as a rate case expense.  
Also, all parties will have the benefit of knowing what is required 
of a utility regarding the evidence it must have in order to support 
attorney’s fees and expert witness fees, (and like fees, such as 
those for support staff).  We additionally assert that Section 9-229 
of the Public Utilities Act is relatively new; it appears to be 
untested, or at least unasserted by any party in a rate case, until 
now.   

Because the Company has not provided enough information on 
which to determine that the remainder of their rate case expenses 
are reasonable, in conformity with the statute, we adopt the 
remainder of Mr. Smith’s adjustments to account for likely 
overestimates. 

  

   3. Alternative Regulation (Alt. Reg.) Case Costs 
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 The PO adopts Staff’s recommendation to disallow just over 18% of legal and expert fees 

included in the Company’s rate case expense which are actually attributable to the Alternative 

Regulation case.  By combining the costs of two cases into one expense, the Company made it 

impossible for Staff and Intervenors to determine exactly what amount was attributable to each 

case.  Therefore, it is reasonable to assume that 50% of the overlapping expenses were 

attributable to each case, and it is the Company's burden of proof to show otherwise.  The 

Company failed to meet this burden.  Instead, ComEd made the unbelievable claim that it 

received services for the Alt. Reg. case for free.  Because of the Company’s unwillingness to 

determine the actual amount of rate case expense attributable to Alt Reg, Staff developed a 

formula in an attempt to determine the amount they assume was related to that case.  However, 

their formula failed to include all overlapping expenses.  For example, the law firm Sidley and 

Austin appears on the Company’s motions and briefs in the Alt Reg case, but Staff’s adjustment 

allows all of their expenses to be included in this rate case.  See e.g. ICC Docket No. 10-0527 

ComEd Motion for Entry of a Protective Order at 4; 10-0527 ComEd Initial Brief at 48, 10-0527 

Reply Brief at 58, 10-0527 Proposed Order.  After choosing to lump two cases expenses into 

one, it was the Company’s burden to show the Commission exactly which expenses were 

attributable to which case.  Because they did not do that, it is reasonable to assume that 50% of 

overlapping expenses were attributable to each case.  Therefore, Mr. Smith’s recommended 

disallowance for Alt. Reg. should be adopted.   

Exception #11: 

The PO should be amended at pages 84-85 as follows: 

We further agree with the AG and CUB that now, after enactment 
of Section 9-229 of the Public Utilities Act, recovery of rate case 
expense must be substantiated with specific documentation stating 
the work performed, the need for the work performed and 
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justifying the reasonableness of any rate charged for that work.  
Otherwise, the language in that statute requiring that this 
Commission “shall specifically assess the justness and 
reasonableness of any amount expended by a public utility to 
compensate attorneys or technical experts”; and the language 
requiring that “this issue shall be expressly addressed in the 
Commission’s final order” are meaningless.  (See, 220 ILCS 5/9-
229).  That clearly was not done here.  As the AG points out, 
because this was not done, it is difficult to determine what work is 
related to the Alt. Reg. docket. 

Having inexplicably chosen to combine the costs of both its current 
rate case and Alternative Regulation case into one expense for 
which it seeks recovery, it was the Company’s burden to then 
separate those expenses out.  While Staff’s formula represents a 
commendable attempt at estimating the amounts attributable to 
each case, it does not (and cannot due to lack of information 
provided by ComEd) account for every overlapping expense.  
Additionally, the sample period used by Staff may not accurately 
reflect the total amount of work attributable to each case.  That 
would be an impossible determination without more detailed 
information from the Company.  Absent that detail, we have no 
choice but to assume that 50% of overlapping expenses can be 
attributed to each case.  We therefore adopt AG/CUB’s 
disallowance in its entirety. 

After a preliminary analysis of the e-docket in the Alt. Reg. docket, 
(See, docket 10-0527, generally) we disagree with the AG and 
CUB’s contention that half of ComEd’s attorney’s fees are 
attributable to the Alt. Reg. docket.  We note that the trial in that 
docket lasted three days, while the trial in this docket lasted seven 
days.  Additionally, of those seven days, most were spent on a 
rigid schedule, lasting into the evening, with few breaks.  Also, 
there are fewer parties to the Alt. Reg. docket.  Further, Staff’s 
Initial Brief in that docket contains many less issues than Staff’s 
Initial Brief in this docket.  In fact, Staff’s Brief in that docket is 
less than half the size of Staff’s Initial Brief in this docket.  
ComEd’s Initial Brief in the Alt. Reg. docket is about a third of the 
size of its Initial Brief in the instant docket.  The evidence filed in 
the Alt. Reg. docket is not nearly as extensive as the evidence in 
this docket.  Finally, there was extensive motion practice in this 
docket; there does not appear that the Alt. Reg. docket had much in 
the way of motion practice.  All of this leads us to conclude that 
ComEd’s lawyers did not spend 50% of their time on the Alt. Reg. 
docket.   

Staff’s recommendation was determined based on a sampling of 
the work performed by ComEd’s lawyers during a two-month 
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period.  While this evidence is imperfect, there is no evidence here 
that it is not accurate.  While the AG argues that the two-month 
period in question was a “quiet time” in this proceeding and in the 
Alt. Reg. docket, merely because nothing was not required of an 
attorney at any given time does not mean that work was not 
performed by that attorney.  This would assume that ComEd’s 
attorneys waited until the last minute to perform the voluminous 
tasks that are involved in a rate case, and that are involved in a 
rather heavily-litigated Alt. Reg. docket.  We find no evidence that 
this was the case.  We further note that there is a strict eleven-
month deadline in a rate case, which was heightened due to 
ComEd’s failure to comply with the Commission’s Rate Design 
Investigation Order in a timely fashion.  We therefore decline to 
assume, in the absence of evidence demonstrating otherwise, that 
this two-month period was just a “lull” in the litigation of these 
two dockets.   

Staff’s disallowance for Alt. Reg. attorney’s fees, which is 
approximately 18.33% of the total R3 fixed fee contract, is also 
more in line with what was observed in the paragraph above, 
which is, that ComEd’s attorneys spent much less time on the Alt. 
Reg. docket than they spent here.  We therefore adopt Staff’s 
recommended disallowances, which are stated above, in their 
totality.   

 

   4. Administrative and General (A&G) Expenses 

    a. Exelon Way Severance Amortization 

 The PO’s brief analysis and conclusion of this issue finds that because ComEd could not 

have recorded this cost as a regulatory asset and begun to amortize it in 2003 or 2004 when it 

was incurred, it is 100% allowed.  PO at 86.  In doing so, the PO assumes that customer should 

be required to pay for the full cost of the program, but that shareholders can retain the savings 

from the time they commenced in 2003 until the Commission authorized it as a regulatory asset 

in 2006.  Although the Company could not have recorded the cost as a regulatory asset 

immediately, savings did begin to accrue immediately.  AG/CUB Ex. 8.0 at 16.  If the 

Commission’s conclusion ultimately matches the PO, the Company will recover 100% of the 
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cost and will receive the added benefit of three or more years of savings.  Id.  Therefore, the 

Commission should calculate the amortization of these expenses from the time they began 

accruing benefits to shareholders, in 2003.  Id.  Using the Company’s preferred 7.5 year 

amortization would mean that the expenses would now be fully recovered.  Id. at 15-16.  The PO 

therefore errs in allowing continued amortization of these costs, and should be amended as 

follows: 

Exception #12: 

 The analysis and conclusion at page 86 should be modified as follows: 

The Commission ordered amortization of these costs in the Order 
in Docket No. 05-0597.  Moreover, tThis cost recovery was 
reaffirmed in Docket No. 07-0566.  Moreover, this cost recovery 
was reaffirmed in Docket No. 07-0566.  ComEd could not have 
recordedAlthough ComEd could not record this as a regulatory 
asset and begun to amortize it in 2003 or 2004 because it was not 
authorized by this Commission, savings from the program began 
accruing to shareholders at that time.  Shareholders continued to 
enjoy savings until 2006.  During that time, customers did not 
receive the benefits of those savings, and it was not until new rates 
went into effect in 2006 that they finally saw any benefit.  We 
cannot now allow the Company 100% recovery of this cost plus an 
additional four years of savings that accrued solely to shareholders.  
We therefore adopt the AG/CUB adjustment of $18.8 million. 

AG/CUB propose that the Commission terminate any further 
recovery of the Exelon Way severance costs thus reducing 
ComEd’s jurisdictional revenues by approximately $18.8 million.  
The Commission rejects this proposal.   

 

    c. Pension Costs 
 

(i) Recovery of Actuarially-Determined 2010 
Pension and OPEB Costs 

 

The PO ignores evidence that the 2009 test year expense, which is based on a 2010 

actuarial report rather than the actual 2009 test year expense (AG/CUB Ex. 3.0 at 25, AG/CUB 
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Ex. 9.0 at 17), was abnormally high in comparison with recent years by allowing this expense.  

The PO instead allows reliance on the 2010 actuarial report simply because the Company has 

previously been allowed to rely in an actuarial report in past rate cases.  PO at 88-89.  AG/CUB 

witness Mr. Smith found that the difference is so egregious that the Company’s request exceeds 

the amount in each prior year since at least 2004.  AG/CUG Ex. 9.0 at 17.  The reasonableness of 

the expense must be determined on a case-by-case basis and the evidence in this proceeding 

demonstrates the unreasonableness of this requested expense.  In this case, use of the 2010 

actuarial report produces an abnormally high number and must be normalized.  Using an average 

of 2006-2008 costs as proposed by Mr. Smith is the most reasonable approach.   

Exception #13: 

Thus, the PO at pages 88-89 should be amended as follows: 

ComEd requests approval to include $65,536,000 in actuarially-
determined 2010 pension costs in its revenue requirement.  ComEd 
Ex. 6.1, Sched. C-2.2, line 3, column (F).  AG/CUB propose 
determining the actual 2009 amount using an average of 2006-
2008 costs and rejecting  the pro forma adjustment based on the 
actuarial report issued in March 2010.  Smith Dir., AG/CUB Ex. 
3.0 Corr. at 32.  AG/CUB’s adjustments reduce ComEd’s pension 
expense by $37.4 million.  Houtsma Reb., ComEd Ex. 29.0 at 34.   

The Commission approves ComEd’s actuarially determined 
amount relating to its 2010 pension cost in its entirety and rejects 
the adjustments proposed by AG/CUB.  The record shows that 
ComEd relied on actuarial reports in Docket Nos. 07-0566 and 05-
0597 that were comparable to the March 2010 report and were 
accepted as providing known and measureable verification of 
ComEd’s pension and post-retirement benefit costs.  No evidence 
has been presented that the Towers Watson report contained any 
errors.  However, evidence presented demonstrates that the 
expense requested is abnormally high for the test year, and 
therefore we must normalize it as we normalize other abnormally 
high expenses.  We accept Mr. Smith’s proposal to use an average 
of 2006-2008 costs for the purpose of this adjustment. 

ComEd requests approval to include $65,536,000 in actuarially-
determined 2010 pension costs in its revenue requirement.  ComEd 
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Ex. 6.1, Sched. C-2.2, line 3, column (F).  AG/CUB propose 
determining the actual 2009 amount using an average of 2006-
2008 costs and rejecting  the pro forma adjustment based on the 
actuarial report issued in March 2010.  Smith Dir., AG/CUB Ex. 
3.0 Corr. at 32.  AG/CUB’s adjustments reduce ComEd’s pension 
expense by $37.4 million.  Houtsma Reb., ComEd Ex. 29.0 at 34.   

The Commission approves ComEd’s actuarially determined 
amount relating to its 2010 pension cost in its entirety and rejects 
the adjustments proposed by AG/CUB.  The record shows that 
ComEd relied on actuarial reports in Docket Nos. 07-0566 and 05-
0597 that were comparable to the March 2010 report and were 
accepted as providing known and measureable verification of 
ComEd’s pension and post-retirement benefit costs.  No evidence 
has been presented that the Towers Watson report contained any 
errors. 

 

    h. Severance Expenses 

 The PO dismisses evidence out of hand simply because of an alternative presented 

by Mr. Effron.  PO at 99.  AG/CUB witness Mr. Effron recommended disallowance of 

2009 severance costs totaling $12.8 million, for which the Company will have seen 

savings of $25 million by the time rates from this case go into effect.  AG/CUB Ex. 2.0 at 

24.  Staff made a similar proposal which the PO dismisses in a rather confusing fashion, 

stating that counting the savings resulting from a program prior to recovery of its costs 

creates the risk that reasonable and prudent costs would not be recovered at all.  Id.  That 

is simply not the case—the costs of the program were enjoyed by the Company and its 

shareholders to the tune of $25 million by the time these rates go into effect, none of 

which will have been shared by ratepayers until that time.  AG/CUB Ex. 2.0 at 24.   

It would be unfair to ratepayers to allow the Company to recover the costs of the 

program prospective but retain the savings from the program, until new rates go into 

effect, for shareholders.  There is no possibility of the Company not recovering this cost 

because in fact it already has.  ComEd has provided no citations that the Commission 
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cannot consider the savings created by a program to offset the costs of the program.  The 

PO should recognize these savings and disallow further recovery of severance costs by 

amending its analysis and conclusion (at page 99) as follows: 

Exception #14: 

ComEd incurred $12.8 million in jurisdictional severance costs in 
the test year, and proposes to amortize that amount over a three-
year period, including $4.277 million in its revenue requirement.  
Staff proposes adjustments that would reduce ComEd’s 
jurisdictional severance expense to about $1.1 million or $370,000 
annually, for an annual disallowance of $3.867 million.  AG/CUB 
seeks to disallow all recovery.   

AG/CUB and Staff presented evidence that the savings the 
Company achieved from implementation of the program through 
the time when new rates take effect should be considered by the 
Commission as an offset to the expense.  AG/CUB witness Mr. 
Effron found that the savings from the program until June 2011 
will be approximately $25 million.  The program cost the 
Company $12.8 million.  Balancing the interests of ratepayers and 
shareholders, we must take into account the savings enjoyed by the 
Company’s shareholders from program implementation until the 
time rates will go into effect.  The evidence shows that these 
savings have already more than offset the cost of the program by 
almost double.  The evidence shows that Staff’s adjustment is 
improper and must be rejected because it would reduce ComEd’s 
jurisdictional severance costs on the assumption that those costs 
would be recovered through savings and thus create the risk that 
reasonable and prudent costs would not be recovered at all.  
Moreover, The Company contends that savings do not typically 
offset expenditures in this manner.  Mr. Tolsdorf admitted that “he 
is not aware of any Commission decision in which the Commission 
reduced the amount of an otherwise proper regulatory asset on 
grounds that the underlying expense was being recovered by cost 
savings.”  Staff Group Cross Ex. 1 (Staff Response to ComEd Data 
Request ComEd-Staff 12.01 (Public)).  However, the Company 
presented no evidence that a savings offset is impermissible or 
outside of the Commission’s authority.   

AG/CUB’s proposals must also be rejected.  AG/CUB’s proposed 
alternative proposal of a 7.5 year amortization period is 
unnecessary in light of our above findings.  inconsistent with its 
claim that the severance costs will be recovered in the two years 
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between the time the costs were incurred and the time this rate case 
is concluded.   

The Commission approves ComEd’s proposal to amortize $12.8 
million in jurisdictional severance costs over a three-year period, 
including $4.277 million in its revenue requirement. We adopt 
AG/CUB’s proposal to disallow recovery for this program on top 
of the full recover the Company has already seen in the form of 
savings since mid-2009. 

 

    i. Charitable Contributions 

 The PO appropriately disallows contributions made by ComEd to organizations outside 

of the Company’s service territory.  The PO states that there is no evidence that these 

contributions provide any benefit to ratepayers in ComEd’s service territory.  PO at 102.  

However, that reasoning alone cannot be the sole basis for whether to allow a charitable 

contribution—the Company did not provide specific evidence that any of the other organizations 

to which it contributed benefit ratepayers in ComEd’s service territory.  The PUA requires the 

Commission to evaluate the reasonableness of donations (220 ILCS 5/9-227), and there must be 

other considerations besides simply where the charity is located to determine whether the amount 

of a contributions is reasonable to recover from ratepayers.  There is no presumption that a 

utility’s charitable contributions are reasonable in amount, therefore it is the utility’s burden to 

affirmatively prove so.   

This issue was presented to the Illinois Supreme Court in Business and Professional 

People for the Public Interest et al v. Illinois Commerce Commission (“BPI II”), and the 

Company presented a similar argument to that which it makes here regarding the reasonableness 

of its charitable contributions.  The Court found that section 9-227 does not provide that every 

donation a utility makes to a qualified organization is presumed reasonable; the Company has the 

burden of proving that a donation is reasonable in amount.  Bus. and Prof. People for the Pub. 
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Interest v. Ill. Commerce Comm’n, 146 Ill. 2d 175, 245 (Ill. 1991).  The PO’s finding appears to 

deem the Company’s charitable contributions reasonable or not based solely on the location of 

the organizations to which the Company donated.  This is not enough to saddle ratepayers with 

100% of the contributions that ComEd chose to make to Illinois-based organizations. 

 AG/CUB witness Mr. Brosch presented a well-reasoned proposal that ComEd’s 

charitable contributions, which are discretionary costs which management elects to incur, should 

be shared between ratepayers and shareholders.  AG/CUB Ex. 1.0 at 47.  If the only 

consideration in determining the reasonableness of a charitable donation is the location of the 

charity, the utilities have no incentive to carefully prioritize their funding.   ComEd makes 

choices for ratepayers in which charities they will fund, and by recovering those contributions in 

rates, the Company leaves consumers with less discretionary income to select and contribute to 

charities of their choice.  Id. at 47-48. 

Exception #15: 

The PO should be amended at page 102 to reflect that there are multiple considerations as 

to whether a charitable contribution is “reasonable,” and should reflect Mr. Brosch’s proposal to 

share the costs of charitable contributions between shareholders and ratepayers: 

We concur with Staff’s proposal to disallow charitable 
contributions made by ComEd to organizations outside of the 
Company’s service territory. There is no evidence that these 
contributions provide any benefit to ratepayers in ComEd’s service 
territory.  We agree with Staff that it is not reasonable to require 
ComEd ratepayers to bear the cost of such contributions.  
Accordingly, Staff’s adjustment is adopted.  

We, however, decline to adopt Staff’s proposed disallowances for 
contributions made by Exelon on behalf of ComEd and 
contributions characterized by Staff as promotional and goodwill 
advertising.  There is no reason we should disallow recovery of 
donations made to well-established civic and charitable 
organizations that provide a benefit to the public in ComEd’s 
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service territory simply because the donations were made 
indirectly by Exelon on ComEd’s behalf.  In addition, we conclude 
that ComEd has established that the contributions that it made 
directly, which Staff views as essentially promotional and goodwill 
advertising were reasonable in amount and prudently incurred in 
furtherance of a legitimate charitable purpose. The fact that 
ComEd received recognition for these donations and provided 
impute regarding the manner in which the recognition was given, 
namely its corporate policies concerning the use of its logo, does 
not diminish the charitable nature of the contributions or make 
them unrecoverable under Section 9-227 of the Act.  If we used 
Staff’s rationale to review charitable contributions, the majority of 
contributions would be automatically disallowed since it is 
customary for charitable and civic organizations to publicly 
recognize donors in some way.  A blanket exclusion of such 
donations would be a clear violation of Section 9-227 which states 
in part,  The PUA requires the Commission to determine whether 
charitable contributions recovered from ratepayers are reasonable 
in amount: 

In determining the reasonableness of such donations, the 
Commission may not establish, by rule, a presumption that any 
particular portion of an otherwise reasonable amount may not be 
considered as an operating expense.  The Commission shall be 
prohibited from disallowing by rule, as an operating expense, any 
portion of a reasonable donation for public welfare or charitable 
purposes. (220 ILCS 5/9-227). 

We find that both categories of contributions are recoverable and 
Staff’s proposed disallowances are rejected.  

AG/CUB’s proposal that the cost of ComEd’s charitable 
contributions should be shared on an equal basis between 
ratepayers and shareholders is reasonablealso rejected. This 
approach blatantly violates Section 9-227 of the Act by 
indiscriminately disallowing 50% of the contributions without 
analyzing the contributions to determine if they meet the 
requirements of the Act.  These expenses are by their nature within 
the purview of Section 9-227 and they should be carefully 
considered in accordance with the statute. For these reasons, 
AG/CUB’s sharing approach is not adopted.  The Company has 
failed to provide evidence that each of its donations meets the 
requirements of 9-227, and it is not presumed that contributions are 
reasonable in amount.  The Company has the burden of proving 
such.  AG/CUB Mr. Brosch is correct that if not forced to 
contribute to certain organizations through rates, consumers would 
have more discretionary income to make donations to charities of 
their own choosing.  Sharing the cost of charitable contributions 
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which the Company for which the Company has not provided 
specific evidence of reasonableness between ratepayers and 
shareholders is reasonable.  We therefore adopt the disallowance 
proposed by the AG and CUB. 
 

 
   7. Tax Repair Methodology – New IRS Procedures 

 AG/CUB witness Effron presented uncontroverted evidence that a new IRS procedure 

that is now available to ComEd, which the Company has chosen not to implement yet, would 

enhance the current repair deduction for certain expenditures.  AG/CUB Ex. 2.0 at 33.  Although 

other companies have taken advantage of this deduction, ComEd states that it has not yet done so 

because it is awaiting further guidance from the IRS.  ComEd Init. Br. at 82.  The PO ignores 

Mr. Effron’s finding that shareholders will receive a windfall if the Company decides to make 

the allowed changes shortly after the conclusion of this case, and instead concludes that 

ratepayers will see the benefit in the future.  Mr. Effron proposed that the Commission should 

order that the effect of any change made after the case should be held in a reserve account and 

credited to customers at the time of the Company’s next rate case.  AG/CUB 2.0 at 33.   

Exception #16: 

Thus, the PO at page 108 should be amended as follows: 

From the time the Company implements this change, which it can 
do at any time, until the Company’s next rate case, shareholders 
alone will enjoy the benefits of this deduction.  In fairness to both 
shareholders and ratepayers, we adopt Mr. Effron’s proposal.  
ComEd must maintain the effect of any Section 481(a) adjustment 
related to the new repair allowance in a reserve account and keep a 
record of any increase to the ongoing repair allowance deduction 
from the date of the accounting change.  The cumulative revenue 
requirement effect of the change in accounting for repair 
allowances, with appropriate carrying charges, must be credited to 
customers at the time of the Company’s next rate case.  We cannot 
conclude that ComEd’s cautious behavior with the IRS, without 
more, is an act of imprudence.  We also cannot conclude that only 
ComEd’s shareholder will benefit when and if ComEd elects to use 
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this new tax procedure.  As Staff points out, when the IRS issues 
guidelines on this new procedure, and when ComEd avails itself of 
this procedure, (providing it proves to be beneficial) ratepayers 
will benefit in the future.  Additionally, ComEd used a historic test 
year.  As Staff points out, any change regarding the IRS will not 
occur during the test year.  We therefore decline to adjust ComEd’s 
rate base in the manner that Mr. Effron recommends.   
 

  10. Illinois Electric Distribution Taxes (“IEDT”) 
 

 The PO allows ComEd $7.0 million more than it actually paid in the test year (AG/CUB 

Ex. 1.0 at 50) by allowing the Company to calculate this tax using a weather-normalized 

approach and to calculate the corresponding credit using an six-year average of the credits.  PO 

at 110.  AG/CUB witness Mr. Brosch disagreed with these inconsistent approaches, and 

proposed that the tax and credit should be calculated by the same standard.  AG/CUB Ex. 1.0 at 

50.  Mr. Brosch used the test year, 2009, for both of his calculations, using the actual 2009 tax 

and the Company’s own estimate of the 2009 credit.  Id.  This approach is the most consistent 

with the test year rule, and prevents the Company from cherry-picking methodologies to 

calculate the highest possible tax.  The Company objects to Mr. Brosch’s use of their estimate of 

the 2009 credit simply because it does not receive that credit in 2009 (ComEd Ex. 20.0 at 11-12); 

however, the Company does not dispute that Mr. Brosch’s calculation accurately includes their 

own estimate of the credit earned in the test year.  The Commission should adopt a consistent 

approach which calculates both the tax and credit for the same time-frame, the test year.   

Additionally, the PO seems to have omitted the AG’s position, and used a portion of 

CUB’s position on Intangible Plant in place of CUB’s position on this issue.   

Exception #17: 

The PO should therefore be amended to correct the AG/CUB position statement, and the 

analysis and conclusions of this issue should be amended as follows: 
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ComEd contends that it properly calculated its IEDT liability using 
a weather-normalized tax and an off-setting credit based on a six-
year average of credits.  AG/CUB proposes to reduce ComEd’s 
revenue requirement through an alternative methodology for 
determining IEDT by using the actual tax paid in 2009 and an 
estimated credit for 2009.   

We agree with AG/CUB that using 2009 figures for both parts of 
the calculation, both the IEDT tax and corresponding IDOR credit, 
is most in line with the test year rule and is the most consistent 
approach.  The Company must adopt a consistent approach to these 
calculations.  We therefore adopt AG/CUB’s proposal.  The 
Commission agrees with Staff and ComEd that calculating IEDT 
using a weather–normalized credit is appropriate because a 
normalized credit smoothes out year to year fluctuations.  
Moreover, we agree that AG/CUB’s proposal must be rejected 
because AG/CUB’s methodology underestimated the net amount 
of the IEDT that ComEd will pay on an on-going basis and it does 
not account for the fact that the IDET credit ComEd receives lags 
ComEd’s payment by three years.   

 

12. Regulatory Asset Relating to Tax Liability for Medicare Part 
D 

  
The benefits of the subsidy received in 2009 will be realized over approximately eleven 

years.  AG/CUB Ex. 2.0 at 25.  The Company requests a three-year amortization of the 

regulatory asset created to pay the taxes owed on the subsidy, while AG/CUB witness Mr. Effron 

proposed amortization of at least ten years to match the time over which the subsidy will be 

received.  Id.  That subsidy is the item which will now be taxed, and the only “symmetrical” 

treatment is to adopt Mr. Effron’s proposal.  The PO contends that payment may be imminent 

even though the exact timing of when the tax is due is not known.  PO at 112.  No party 

presented evidence that payment of this tax is “imminent;” in fact, ComEd did not specify when 

the taxes due would be paid.  It is reasonable to amortize the regulatory asset over the same 

period as when the federal government remits the actual cash subsidies to ComEd, or 

approximately ten years.   
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Exception #18: 

The analysis and conclusions of this issue at page 112 should therefore be amended as 

follows: 

We agree with ComEd that no adjustment is necessary.  Merely 
because the exact timing as to when the tax is due is not known 
does not mean that payment is not imminent.  Also, as ComEd 
points out, it has already has passed on to customers each year the 
full benefit of the subsidy as if it will receive the full amount of the 
subsidy from the government.  ComEd should therefore be 
permitted to recover the full amount of the taxes to be paid on the 
subsidies, as if ComEd will receive the full amount of the subsidy 
each year.  ComEd will receive the benefit of the subsidy taxed 
over approximately eleven years.  ComEd requests symmetrical 
treatment of the subsidy and the tax.  Symmetrical treatment 
dictates that the time over which the benefits of the subsidy are 
realized should match the amortization period of the regulatory 
asset created to pay the tax on the subsidy.  We therefore adopt 
AG/CUB’s proposal and amortize that asset over a ten-year period. 
 

 

 V. RATE OF RETURN 

The Proposed Order authorizes ComEd to include in its overall rate of return a cost of 

common equity (“COE”) of 10.50%.  PO at 146.  While correctly rejecting the risk premium 

analysis and comparable earnings approach used by ComEd witness Seligson, PO at 144, there 

are two fundamental problems with the Proposed Order’s conclusions and recommendations 

regarding ComEd’s cost of common equity (also known as “Return on Equity,” or “ROE”).  The 

first is that it rejects out of hand evidence that indicates its final conclusion of 10.50% as the 

Company’s appropriate ROE is too high.  The second is that it inappropriately modifies the 

models adopted to determine the final ROE, and then compounds that error by averaging two 

disparate models together to arrive at a final ROE recommendation.  Instead of examining what 
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the overall body of evidence indicates is appropriate for ComEd, the Proposed Order 

recommends the Commission fashion its own ROE from the two highest estimates provided.   

The evidence shows that four final ROE estimates were presented: AG/CUB witness 

Thomas recommended a 8.94% ROE, IIEC recommended a 9.6% ROE, Staff recommended a 

10.0% ROE, and ComEd recommended a 11.30% ROE, which includes a 40 basis point 

adjustment for the Company’s energy efficiency programs later rejected within the Proposed 

Order.  PO at 144, 155.  Several witnesses presented a Discounted Cash Flow (“DCF”) analysis 

in the case.  ComEd witness Hadaway’s results ranged between 10.3% for his constant growth 

DCF to 10.7% for a non-constant growth DCF to a high of 10.9% for a constant growth analysis 

adjusted for long-term growth in the Gross Domestic Product (“GDP”).  ComEd Init. Br. at 99.  

Staff witness McNally did two DCF analyses, with results of 9.91% for his constant growth DCF 

analysis and 9.47% for his non-constant growth analysis.  Staff Init. Br. at 63.  IIEC witness 

Gorman did one DCF analysis which resulted in a 9.8% ROE.  IIEC Init. Br. at 21.  AG/CUB 

witness Thomas’ DCF analysis resulted in a 8.94% ROE.  AG/CUB Init. Br. at 43.  All three 

non-company witnesses arrived at a ROE using a DCF model which is under 10.0%.  All three 

non-company witnesses used a Capital Asset Pricing Model (“CAPM”) as a basis for comparison 

with their DCF analyses.  The results of these CAPM analyses ranged from a low of 6.69 to a 

high of 10.32%, all well under the final 10.50% ROE adopted by the Proposed Order: 

• Mr. Gorman’s CAPM analysis resulted in a 9.40% ROE.  IIEC Init. Br. at 21. 

• Mr. Thomas’ CAPM analyses results ranged between 6.69% and 9.05%.  CUB 

Init. Br. at 65. 

• Mr. McNally’s CAPM analysis resulted in a 10.32% ROE.  Staff Init. Br. at 67. 
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No ComEd witness presented a CAPM analysis for the Commissions’ consideration.  The 

Proposed Order does not examine why the Company’s results were so high.  Instead, the 

Proposed Order appears to accept the Company’s ROE range as a starting point – 10.30 to 10.9% 

- and then adjusts Staff’s ROE to fit within that range.  First, McNally’s CAPM analysis is 

improperly adjusted by picking an averaged risk-free rate which adds 33.5 basis points to his 

adjustment, creating a 10.50% ROE.  PO at 145.  There is no basis in the record for attempting to 

correct a CAPM by picking two dates to measure the risk free rate and averaging them.  Simply 

picking two dates instead of one is as inappropriate as selecting one date, an approach the 

Commission has already rejected.  PO at 145.  Second, McNally’s DCF analysis is “corrected” to 

reflect a GDP growth rate of 6%, presumably based on Dr. Hadaway’s testimony even though no 

citation is provided in the Proposed Order, resulting in a range of ROE between 10.29% and 

10.44%.  PO at 145.  The Proposed Order does not address why 6% is appropriate despite the 

fact that all three other cost of capital witnesses presented lower estimates of GDP growth, from 

McNally’s 5.0% (Staff Ex. 5.6) to Gorman’s 4.7% (IIEC Ex. 1.8) to Thomas’ 4.86% (CUB Init. 

Br. at 58, noting this was a figure higher than other published estimates of GDP growth).  

Finally, Proposed Order states that a “reasonable average between Mr. McNally’s CAPM with 

adjustments and Dr. Hadway’s average is 10.50%,” and then recommends this as the final ROE 

for the Company.  PO at 145-146. 

This “mix and match” approach to developing a cost of equity seems intended to salvage 

the Company’s estimate rather than reflect the actual cost of common equity appropriate to 

ComEd.  The Proposed Order discarded from its analysis any consideration of changed market 

circumstances and any investigation of whether past approaches continue to be reliable today.  

Ignoring the lower results of experts’ analyses undermines the purpose of using multiple 
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approaches.  Staff Init. Br. at 82.  The purpose of using these multiple approaches is not to create 

a larger range of estimates for the Commission to average but to diminish the error in 

measurement by focusing on the central tendency of those results.  Id.  Indeed, if all of the final 

ROE recommendations in evidenced were averaged, the final ROE would be 9.793% (the 

average of Hadaway’s range, and the final recommendations of Gorman, McNally and Thomas).   

It is true that the Commission need not make a finding on every issue of fact, but it is also 

true that the Commission must state the facts essential to its rulings in a manner that enables a 

reviewing court to intelligently review the decisions.  Business and Professional for the Public 

Interest v. Illinois Commerce Comm’n, Ill. App. 3d 824, 833 (1st Dist. 1996).  Courts have 

concluded that where the Commission “summarized and reviewed the evidence and arguments 

presented by both sides and, in its conclusion, it responded to each [party’s] reasons for opposing 

[an] adjustment,” the Commission had made sufficient findings to support its decision.  Id., 

citing United Cities Gas Co. v. Illinois Commerce Comm’n, 163 Ill. 2d 10, 12 (1994) (“United 

Cities”).  Such detail is necessary for the Commission to show its decision was not against the 

manifest weight of evidence in the record.  See United Cities, 163 Ill. 2d at 12.   

In this case, the Proposed Order falls well short of the legal standards necessary to sustain 

a 10.50% ROE for ComEd.  There is no discussion of why averaging two disparate financial 

models – a CAPM analysis and a DCF analysis – is appropriate in this instance when prior 

Commission orders have not done so.  There is no discussion of why it was appropriate to 

“correct” the analyses done by one cost of capital expert, Mr. McNally, but not others such as 

Mr. Gorman and Mr. Thomas.  The Proposed Order does not even address why adjustments 

recommended by witnesses to the Company’s ROE analyses should not be adopted.  For 

example, had Dr. Hadaway’s DCF model been changed to reflect the consensus economists’ 10-
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year projected growth rate of the GDP, his model would have supported have a ROE of 10.2% 

for ComEd.  IIEC Init. Br. at 30.  In rejecting out of hand some ROE models while adjusting 

others, the Proposed Order creates an artificial ROE which will result in unjustifiably inflated 

raters.  As Staff pointed out when addressing similar machinations made by ComEd in its Initial 

Brief, while a 10.5% estimated might be mathematically correct, it is not a valid estimate of the 

cost of common equity given that its components are measured at different points in time.  Staff 

Reply Brief at 47.  Nothing in the Proposed Order explains why choosing different components 

measured at different points in time is appropriate.   

The difference between the ROE recommendations made by the various witnesses in this 

case exists for a variety of reasons, but the most significant are related to company growth 

expectations.  CUB Init. Br. at 53.  The growth rates used by Staff and Intervenors in this case 

are reasonable, mainstream estimates of how the economy, including ComEd stock, is likely to 

grow.  Dr. Hadaway’s forecasts assume simplistic relationships and “unwarranted optimism” 

when the record evidence is of a slow market recovery from the worst economic crisis since the 

Great Depression.  CUB Init. Br. at 45.  The Commission should adopt an ROE supported by 

realistic assumptions about the risk of investing in ComEd versus the risk of a comparable 

investment.  The highest cost of common equity supported by the record is that of Staff witness 

McNally, 10.00%.  The lowest is that of AG/CUB witness Thomas, 8.94%.  CUB continues to 

believe that Mr. Thomas’ proposed ROE is the most appropriate for ComEd for the reasons 

described in CUB’s Initial Brief at Pages 42 – 67.  Mr. Thomas examined the relative level of 

risk associated with ComEd using the same methodologies the Commission has previously relied 

on the in the past and concluded ComEd’s ROE was well below the Company’s previously-

approved ROE.  AG/CUB Ex. 4.0 at 17.  If for some reason the Commission continues to believe 
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Mr. Thomas’ analysis is not realistic, and not worth adjusting as was McNally’s, then the 

Commission should adopt the ROE recommended by Staff. 

Exception #20: 

Accordingly, the PO should be changed at pages 144 through 146 as follows:  

ComEd, Staff, AG/CUB, and the IIEC have presented evidence 
supporting four different values for the cost of common equity.  
ComEd requests that the Commission approve its proposed total 
cost of common equity of 11.30%. ComEd Init. Br. at 89.  This 
includes a 40 basis-point cost of equity adder adjustment to 
ComEd’s base cost of equity.  Tierney Dir., ComEd Ex. 13.0 at 3.  
Staff proposes a return on equity of 10.0 % (McNally Dir., Staff 
Ex. 5.0 at 33), IIEC proposes an estimate resulting in a 9.6% return 
on equity (Gorman Dir., IIEC Ex. 1.0 at 38) and AG/CUB 
proposes a return on equity of 8.94% (Thomas Dir., AG/CUB Ex. 
4.0 Rev. at 37) with the possibility of an adjustment if SFV rate 
design is adopted (id. at 14-15). 

ComEd’s proposed base cost of equity is derived from the 
assessments performed by ComEd witnesses Dr. Hadaway and Dr. 
Seligson.  Dr. Hadaway estimated ComEd’s cost of equity using 
three basic discounted cash flow (“DCF”) models and Dr. Seligson 
used a risk premium and a comparable earnings approach to 
determine the cost of common equity. 

Staff, AG/CUB and IIEC experts presented their own estimates of 
ComEd’s required return on equity.  These experts used variations 
of DCF and CAPM analyses.  Staff’s expert Michael McNally 
presented two versions of the DCF model: constant growth and 
multi-stage growth studies.  AG/CUB expert Christopher Thomas 
presented constant growth and multi-stage growth DCF models 
that used historical and projected internal growth rates.   

ComEd’s witness Dr. Seligson used a risk premium and a 
comparable earnings approach to determine the cost of common 
equity. Dr. Seligson’s quantification of ComEd’s estimated ROE is 
flawed analysis.  His numbers are inflated and even the Company 
is not recommending his final ROE.  The only support Dr. 
Seligson supplied for the suggestion that the Commission should 
deviate from its consistent policy of rejecting the Comparable 
earnings approach is a survey of commissions conducted more 
than a decade ago, wherein only one-quarter of the one-half of 
commissions that responded used a comparable earnings approach, 
in some unspecified manner in their estimate of the cost of equity. 
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Therefore, the Commission rejects the risk premium and 
comparable earnings ROE sponsored by Dr. Seligson.   

We agree with ComEd that Mr. McNally’s comparable company 
selections seemed to contain companies that are not that similar to 
ComEd.  It was also noted that his multi-stage DCF analysis was 
incorrect because he uses a too low growth rate for GDP to average 
down his analysts' growth rate estimates.  Mr. McNally improperly 
employs a “spot date” approach in his CAPM analysis as well as a 
“b times r” sustainable growth argument – both of which this 
Commission has recently rejected. 

Also, as ComEd explains in its Initial Brief, Mr. McNally’s CAPM 
analysis placed sole reliance on a risk free rate (30 year Treasury 
bonds) that he chose to measure on September 22, 2010.  The 
Commission has recently rejected use of such a pure “spot date” 
approach in its North Shore decision (Thomas, Tr. at 1783) and 
noted the problems that can result from using such data.  Id.; See 
North Shore Gas Co., et al, ICC Docket Nos. 07-0241/07-0242 
(Cons.), Final Order (Feb. 5, 2008) at 92, 125-6.  Mr. McNally’s 
choice of a September 22 spot date was unfair to ComEd because 
the 3.77% rate measured on that date is not only low, but is fully 
67 basis points below the rate on December 29, 2010 and well 
below the risk-free rate investors demanded generally throughout 
the entire year.  ComEd asserted that if Mr. McNally’s CAPM 
were adjusted upward by those 67 basis points alone, the results of 
his CAPM model would have been 10.99%, not 10.32%.  That 
result would, in turn, have significantly increased his total 
recommended cost of equity.  Id.  

The Commission finds that if Mr. McNally’s CAPM were adjusted 
on an average of the 2 risk –free rates and closer to the average rate 
through out the year or half of the 67 basis points. The result of 
33.5 points added to his CAPM model would be in the range of 
10.50%. This number would be more in the range of Dr. 
Hadaway’s midpoint of 10.6%. 

The Commission finds problems with how Mr. McNally’s GDP 
growth rate forecast is calculated because it is based on 
assumptions that are inconsistent with actual historical growth for 
the U.S. economy.  For example, Mr. McNally’s 2.4% inflation 
rate compares to historical GDP inflation rates that have averaged 
3.5% and his real GDP growth rate of 2.5% is much lower than the 
actual historical growth rate of 3.4%.  It is reasonable to believe 
that future real growth and inflation will both be 3% and therefore 
a 6% growth rate is a more reasonable proxy for investor’s long-
term expectations.  Use of the 6% growth rate, combined with 
correction of Staff’s comparable sample, increases Mr. McNally’s 
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multi-stage DCF results to 10.44% and an average DCF (non-
constant and constant growth) of 10.29%.  This is 60 basis points 
higher than the average of Mr. McNally’s constant and non-
constant growth DCF results. 

A reasonable average between Mr. McNally’ CAPM with 
adjustments and Dr. Hadaway’s average is 10.50 %. 

We find the testimony of IIEC and AG/CUB relating to ROE also 
unpersuasive.   The evidence shows that Mr. Gorman’s estimated 
ROE is too low because his model inputs are negatively biased and 
that under current market conditions his CAPM is unreasonable.  
In addition, we agree with ComEd that Mr. Gorman incorrectly 
believes that the cost of equity for utilities have declined as much 
as interest rates.   

ComEd demonstrated that Mr. Thomas’ estimated ROE is too low 
because he employs the discredited “b times r” internal growth rate 
in his constant growth DCF analysis and then combines the low 
growth rates with a too low 20-year historical average of GDP 
growth in his multistage model.  The Commission has rejected this 
approach in the past and will not adopt this method in this 
proceeding. 

In addition, like Mr. McNally, the Commission finds Mr. Thomas’ 
improper employment of the “b times r” approach to support his 
contention that Dr. Hadaway’s DCF growth rates are unsustainable 
to be unpersuasive.   

ComEd witness Dr. Hadaway’s final, updated analysis estimates 
ComEd's cost of equity is in the range of 10.3 percent to 10.9 
percent, ComEd Ex. 37.0 at 32, which was a reduction from his 
direct testimony, which estimated a cost of equity from 10.6 to 
11.1%, ComEd Ex. 11.0 at 37.  Despite this drop in estimates, 
ComEd continues to ask for the 11.5% ROE it sought in its direct 
case. As noted above, this figure is well above the range of 
estimates put forth by various Staff and Intervenor witnesses.  Dr. 
Hadaway used three different DCF models, resulting in a range of 
ROE estimates from 10.3% to 10.9%, and then compared his 
results with a risk premium analysis based on utility bond yields.  
ComEd Ex. 11.  Dr. Hadaway argues that he chose not to perform 
a CAPM analysis “due to continuing abnormal market conditions 
and artificially low yields on U.S. Treasury securities.”  ComEd 
Ex. 11.0 at 14-17.  The Commission is concerned that Dr. 
Hadaway chose to ignore a model previously used by the 
Commission solely because in his opinion the model’s inputs “tend 
to understate ROE” and produce results that the company doesn’t 
like.  ComEd Ex. 11.0 at 534.   
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The Commission finds flaws with his DCF analysis which render it 
inappropriate for ComEd.  Dr. Hadaway relies on growth rates that 
are not reflective of market expectations and that do not reflect 
realistic sustainable growth rate outlooks without offering any 
evidence that his growth rates will be achieved.  For example, in 
contrast to the 6.0% GDP growth rate Dr. Hadaway developed just 
for this case, the other experts used GDP growth rates clustered 
within 15 basis points of 4.85%.  IIEC Init. Br. at 29.  The weight 
of the evidence is obvious.  The growth rates used by the 
Intervenor experts are reasonable, in the mainstream and used by 
investors; Dr. Hadaway’s are not.  Dr. Hadaway’s use of 
problematic forecasts of Treasury and utility bond yields to 
determine his equity risk premium and his additional upward 
adjustment to match an assumed relationship between equity risk 
premiums and interest rates inflate his risk premium analysis 
estimate to an unreasonable level.  Moreover, Dr. Hadaway’s 
analysis of ComEd’s risk as an investment does not reflect the fact 
that investors find utilities as a general rule less risky than other 
investments.  ComEd’s own analysis shows that The companies in 
this analysis declined by 39.1% at a time when the overall stock 
market declined by 56.8%.  CUB Initial Brief at 47.  Even as the 
market was still 25.6% below its highest level, the sample utilities 
were only 7.3% below their collective high.   

On the other hand, Staff witness Mr. McNally estimated ComEd’s 
investor-required rates of return on common equity to be 10.00%, 
which included an 8 basis point upward adjustment to reflect 
recent changes in de-coupling for the sample companies used in his 
DCF analysis as well as an 8 basis point downward adjustment to 
reflect the reduction in risk associated with Rider UF (ComEd’s 
uncollectible expense rider which will allow more timely 
collection of bad debt expense from all ComEd customers).   

IIEC witness Mr. Gorman used three variations of the Discounted 
Cash Flow (DCF) analysis and a Capital Asset Pricing Model 
(CAPM) study to estimate the required market return for ComEd.  
IIEC Init. Br. at 19.  In addition, Mr. Gorman presented a risk 
premium study, but did not use its result in quantifying his 
estimate, because of previous Commission decisions rejecting the 
use of that approach. Mr. Gorman identified significant errors in 
ComEd’s ROE-related analyses and showed that they result in an 
overstatement of the utility’s market required return.  See generally 
Gorman, IIEC Ex. 1.0.  Mr. Gorman recommends an ROE of 9.6% 
as reasonable and appropriate under current financial market 
conditions and adequate to maintain ComEd’s investment grade 
credit ratings.  IIEC Ex. 1.0 at 2, 43. 
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AG/CUB witness Thomas performed both a DCF and CAMP 
analysis, with a recommended ROE range of 8.94% (DCF) and 
6.69 – 9.05% (CAPM).  CUB Init. Br. at 63, 66.  The Commission 
agrees with Mr. Thomas that the historical record has shown utility 
investments are in fact less risky than other investments.  AG/CUB 
Ex. 4.0 at 8-9.  As such, there is no evidence that over time, utility 
investment risks have grown greater to match overall market risk.  
The Commission concludes that CUB witness Mr. Thomas’ DCF 
analysis will be adopted for use here since using historic growth 
rates more accurately reflects the likely growth rate of ComEd.  
AG/CUB Ex. 4.0 at 25, 34.  The Commission agrees with CUB 
that using historic growth rates of return on common equity as a 
proxy for the expected rate of growth is consistent with the 
academic evidence and an appropriate measure of the market 
realities facing AIU.  

Having reviewed all of the evidence and the arguments of the 
parties, the Commission finds that a 10.50% 8.94% cost of 
common equity for ComEd is reasonable and is hereby adopted in 
this proceeding. 
 

VII. RATE DESIGN 

The PO adopts an ad hoc, modified straight-fixed variable (“SFV”) rate that increases the 

fixed cost recovery to 50%.  Although the PO properly rejects ComEd’s requested gradual 

increase in the customer charge to 80% fixed cost recovery in fixed charges, the PO justifies an 

increase in the fixed portion of the rate by citing erroneous policy bases that fail to provide 

support for the PO’s conclusion.  The PO also ignores cost-causation realities, such as the 

variance of demand-related costs within the residential class, as well as principles of gradualism, 

fairness and equity in its analysis.   

The PO asserts that a SFV rate is appropriately applied in this case – in a modified form – 

because 1) a SFV rate design does not reduce the incentive to conserve; 2) because a form of 

SFV has been approved for several Illinois gas utilities, the same principles should apply to 

electric utilities; 3) a SFV rate design does not shift risk to residential customers; and 4) a SFV 

recognizes the importance of recovering fixed costs through a fixed charge.  PO at 217-18.  CUB 
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and the AG continue to believe that Mr. Rubin’s rate design proposal is far superior to both the 

utility’s preference, as well as the rate design adopted in the PO.  Nonetheless, while the end 

result in the PO is a significant improvement over ComEd’s proposal, these mistaken assertions 

must be clarified in the final order, if the conclusion is to remain.  Further, while the PO properly 

recognizes that the distinction between heating and non-heating customers should remain, it does 

not provide an analysis or conclusion to determine the volumetric portion of the rate for each of 

these subclasses and thus it is not clear what rates are authorized by the PO. 

Rubin’s Rate Design Is The Most Equitable, While Also Properly Recognizing Cost 
Causation Principles and Should Be Adopted 

 
Mr. Rubin demonstrated that the Company’s own cost study unequivocally showed that 

the level of consumption, the demand requirements, and the types of facilities needed to serve 

each residential subclass are different enough from each other that each class should have a 

separate per KWH charge.  AG/CUB Ex. 6.0 at 14-41.  Indeed, most aspects of ComEd’s 

distribution system – including facilities such as substations and transformers – are based on 

ComEd’s need to serve consumers’ demands for electricity over the life of those facilities (which 

is measured in decades).  Id.  His proposed rate design retains the current percentage level of 

fixed cost recovery in the fixed charges and creates four separate kwh variable charges for each 

residential subclass, in accordance with their demand and system requirements, something the 

PO does not address.  Thus, Mr. Rubin’s rate design more appropriately addresses cost causation 

in all parts of the rate than does either ComEd’s current or proposed residential rates or the PO. 

Every ComEd cost-of-service study produced in this case recognizes that there are 

substantial demand-related costs incurred to serve residential customers.  AG/CUB Ex. 11.0 at 2.  

Even ComEd’s own embedded cost of service study (“ECOSS”), Schedule E-6, which delineates 

how facility costs are allocated by class and demand, recognizes that most aspects of ComEd’s 
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distribution system – including facilities such as substations and transformers – are based on 

ComEd’s need to serve consumers’ demands for electricity over the life of those facilities (which 

is measured in decades).  See id.  As AG/CUB witness Rubin pointed out, utilities make long-

lived investments based on long-term projections of customer location, demand, and 

consumption.  AG/CUB Ex. 6.0 at 14-41.  But that does not mean that energy consumption has 

nothing to do with the utility’s incurrence of costs.  Indeed, most aspects of ComEd’s 

distribution system – including facilities such as substations and transformers – are based on 

ComEd’s need to serve consumers’ demands for electricity over the life of those facilities.   

ComEd witness Michael McMahan confirmed that ComEd engineers look at the usage of 

the customers serviced by distribution investments, including, among others, transformers and 

substations – all used in the delivery of electric service – to determine whether these facilities 

needed to  be expanded or replaced based on forecasted peak load.  Tr. at 505-516.  Utility 

pricing must send customers an appropriate price signal that increases in their energy demand 

result in increases in costs to the system.  Because of the diversity of demand within the 

residential class, large residential energy users place much higher demands on the system than 

small energy users.  Thus, decreasing the variable component of the customer bill sends the 

wrong price signal.   

Although the PO’s conclusion that the fixed cost recovery should be increased to 50% is 

far less problematic than ComEd’s proposed rates, CUB continues to recommend Mr. Rubin’s 

proposed rates, which better balance fairness, equity, cost-causation and gradualism then does 

the PO. 

The PO’s Conclusion that SFV Rate Designs Do Not Reduce the Incentive to 
Conserve is in Error 
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The PO erroneously concludes that a SFV rate design does not reduce the incentive to 

conserve.  PO at 217.  Although CUB did not directly address this issue in its briefs, the issue 

was discussed in the brief of the Environmental Law and Policy Center (“ELPC”).  There, ELPC 

summarized compelling record evidence that demonstrates that recovery of additional costs in 

the fixed charge will actually result in rate increases to those customers who participate in 

residential energy efficiency programs, which would have the opposite effect of encouraging 

energy efficiency.  ELPC Init. Br. at 17-18.  Customers are already being assessed a separate 

charge each month for the utility-sponsored energy efficiency programs because the General 

Assembly believed that doing so would lead to increase efficiency investment, reduce usage and 

the need for utility infrastructure investment, and lower overall rates.  Id.  A significant increase 

in the fixed charge portion of ComEd’s customer bills will significantly reduce customers’ 

ability to reduce these direct and indirect costs. 

Additionally, the record evidence demonstrates that the Commission’s gas cases are 

distinguishable and do not support ComEd’s proposed SFV rate.  The PO states that “[j]ust as 

with the natural gas utilities, we conclude there is no disincentive a consumer may have by a 

move toward recovering fixed costs through fixed charges, as opposed to recovery on a 

volumetric basis.”  PO at 217.  Presumably, the PO is agreeing with ComEd’s argument that its 

proposal is no different from recent Commission decisions on the gas side, including The 

Peoples Gas Light and Coke Company/North Shore Gas Company, Docket Nos. 07-0241/07-

0242 (cons.), also Docket Nos. 09-0166/09-0167 (cons.), Ameren Illinois Utilities, Docket 07-

0585, et al. (cons.); Northern Illinois Gas Co., Docket 08-0363.  However, these cases are 

distinguishable and do not compel the Commission to adopt a SFV rate here.  First, there are 

inherent differences between electricity delivery and gas delivery, including the fact that 
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electricity cannot be stored and the inherent difference in usage characteristics.  See Staff Ex. 

29.0C at 10.  Second, the facts in the gas cases are different than the facts here.  Notably, the 

Commission in those cases found that the impact on customers in the gas cases was both not 

significant and not disparate. See, e.g., Docket 08-0363 (Nicor), Order (March 25, 2009) at 89- 

90; Docket 07-0585 (Ameren), Order (Sept. 24, 2008) at 238.  In contrast, Mr. Rubin spent much 

of his testimony describing the inequitable disparate rate impact of ComEd’s proposal on low 

usage customers.  AG/CUB Ex. 6.0 at 25. 

The Commission should also consider the fact that it decreased the gas utilities’ 

authorized return on equity to compensate for their reduced risk under SFV rates.  In adjusting 

Ameren’s ROE downward by 10 basis points the Commission found:  

The Commission is of the opinion that this move toward AIU 
recovering more fixed costs through the fixed monthly charge will 
have a similar effect as adopting Rider VBA, in that AIU will be 
more assured of recovering its fixed costs of service for gas 
operations.  As a result, AIU will face less risk and an 
accompanying reduction in the authorized return on equity is 
warranted. 

 
Docket 07-0585, Order (Sept. 24, 2008) at 215.  Similarly, the Commission deducted 6.5 basis 

points from Nicor’s authorized return on common equity “to reflect the reduction in Nicor’s risk” 

resulting from the approval of SFV rates. Docket 08-0363, Order (March 25, 2009) at 71.   

 Increasing the Customer Charge Unfairly and Disproportionately Affects Low 
Users of Electricity 

 
In concluding that the SFV rate design does not shift risk to residential customers, the PO 

ignores the disparate effect of ComEd’s proposed rates discussed in detail by Mr. Rubin.  His 

analysis demonstrates that the lowest users in each residential class will receive the highest 

increases (greater than 50% under ComEd’s proposed revenue requirement), while those 
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customers with the highest usage would actually experience rate decreases.  See AG/CUB Ex. 

6.0 at 32-38; AG/CUB Exs. 6.10 - 6.13.  The PO also concludes that “the record does not 

demonstrate that low-income customers are necessarily low-usage customers, or vice versa.”  PO 

at 217.  Neither CUB nor Mr. Rubin, however, argued there was a link between low-income and 

low usage customers because such a link is unnecessary to demonstrate the inequities of 

ComEd’s proposed rate design.  Although such a link almost assuredly exists to some extent – 

smaller residences and multi-family dwellings are often lower income – Mr. Rubin’s reference to 

inequities was not meant to represent a social welfare argument.  He testified that the effect of 

such a rate design disproportionately affects low users, no matter the income, and therein lays 

the inequity.  He further testified that the SFV rate design – at least as advocated by ComEd – 

does not, in fact, have a substantial basis in cost causation principles as the Company claims, as 

argued above.  Thus, CUB challenges the premise relied upon by the PO regarding the propriety 

of increasing the customer charge and respectfully requests the Commission adopt the rate 

design proposed by Mr. Rubin in this proceeding, adjusted to properly reflect the revenue 

requirement determined by the Commission.   

Exception # 21: 

 
In accordance with the arguments presented above, the Commission Analysis and 

Conclusion, beginning on page 217 of the Proposed Order, should be modified as follows: 

 
ComEd is proposing movement towards a SFV rate design.  
ComEd’s proposal applies only to residential customers and 
nonresidential customers in the Watt-Hour Delivery Class and 
establishes fixed and variable charges that track the fixed and 
variable costs of serving those customers.  ComEd proposes that 
gradually, over a three-year period, the use of volumetric charges 
be reduced for the recovery of 40%, then 30%, and finally 20% of 
its overall delivery service costs. 

The Commission is not convinced agrees with the arguments 
presented by Staff and Intervenors that an SFV rate design reduces 
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the incentive to conserve electricity., and is inconsistent with 
public policy goals that promote energy efficiency and the wise use 
of our energy resources.  ComEd’s proposal to increase flat 
charges and reduce the kWh-based distribution charge for 
residential customers means that each “saved” kWh will be worth 
that much less to ComEd’s customers.  Using ComEd’s numbers in 
witness Alongi’s testimony, under ComEd’s SFV proposal every 
kilowatt-hour that a customer saves (or self-generates) would be 
worth approximately 1.5 cents less than under the current rate 
structure. This adds up to very significant lost savings when one 
considers the scale of energy efficiency programs in ComEd’s 
service territory.  
 
 First, the Commission notes that the rate design in this proceeding 
relates to delivery services associated with electric power and 
energy.  The actual commodity costs associated with the electric 
power and energy, which is the majority of the total electric bill in 
addition to the delivery costs and vary directly with usage.  The 
customers under ComEd's proposal would have an incentive to 
conserve because they can avoid commodity costs associated 
through conservation.  In addition, these costs at issue here are in 
fact fixed costs, cannot be conserved and result in an under-
recovery of fixed costs for the utility.  Just as with the natural gas 
utilities, we conclude there is no disincentive a consumer may have 
by a move toward recovering fixed costs through fixed charges, as 
opposed to recovery on a volumetric basis.  We further conclude 
that a SFV design that more accurately reflects a consumer‘s actual 
costs does not impede conservation.  Commission decisions to 
either decouple or move toward an SFV in rate cases filed by 
North Shore/Peoples Gas, the Ameren Illinois Companies 
(“Ameren”), and Nicor Gas Company (“Nicor Gas”).  All of which 
recognize the importance of recovering fixed costs predominantly 
through fixed charges.  The Commission concludes that it is when 
customers respond to rates that do not accurately reflect cost 
causation, that inefficiency results and society suffers.  Because 
electric and natural gas distribution utilities must have the capacity 
in place to serve peak loads whenever they occur, it is logical to 
apply pricing policies for both types of industries because they 
have similar underlying cost structures. 

The Commission further finds that a SFV proposal does not 
inequitably shifts risk to residential customers. in that it imposes 
extremely high rate increases on the lowest-use customers, while 
decreasing rates for ComEd’s largest residential energy users.  For 
example, the evidence showed that even under ComEd’s proposed 
revenue requirement, the highest residential users would receive 
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rate decreases while the lowest users would experience the highest 
percentage increases.     

Further, the record does not demonstrate that low-income 
customers are necessarily low-usage customers, or vice versa.  
Further, there are other means in place that more precisely target 
the policy issue that the AG and City seeks to address here.  
Finally, we do not find that a SFV proposal is attempting to 
recover short term marginal costs.  Instead, the SFV proposal is 
intended to recover additional fixed delivery costs through higher 
fixed delivery charges.   

The Commission has recognized the importance of recovering 
fixed costs predominantly through fixed charges. The Commission 
finds that the one of the most important steps in bringing ComEd’s 
rate design in line with its costs is to properly align the fixed and 
variable portions of ComEd’s delivery rates with the fixed and 
variable costs ComEd incurs to provide delivery service.  That 
being said, there remain important public policy reasons why the 
fixed portion of the customer bill should remain affordable. Rather 
than promoting efficiency and social welfare, as Mr. Hemphill 
asserts, ComEd’s radical increase in the fixed charge portion of 
residential bills is simply a method of transferring wealth from one 
group of customers to another.  Stated another way, low users of 
electricity end up subsidizing high users. There is no discernible 
increase in overall societal welfare and no improvement in the 
efficiency of use of the utility’s service.  In fact, such a pricing 
proposal could lead consumers and utilities to make decisions that 
are not in their long-run best interests and not in the public policy 
goals of the General Assembly to establish regulatory policies that 
encourage energy efficiency and enable lower consumer rates.    

We also believe that it is important to design rates that reflect cost 
causation. Both Staff and Intervenor witnesses presented 
convincing evidence that customer demand for electricity 
contributes to the cost of delivering electricity. It is undisputed that 
ComEd recovers 37% of its fixed charges. In an effort to gradually 
move towards more realistic cost causation and to avoid rate 
shock, the Commission concludes that the use of volumetric 
charges be reduced so that they recover 50% of fixed delivery 
service costs.  This conclusion applies only to residential 
customers and nonresidential customers in the Watt-Hour Delivery 
Class. In addition, Staff witness Boggs pointed out that his review 
of utility rate structures throughout the country revealed that not a 
single state has approved SFV pricing for electricity rates.  For all 
of these reasons, the Commission rejects ComEd’s SFV proposal 
for the Residential and Watt-Hour customer classes.   
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Instead, we adopt the residential rate design proposed by AG/CUB 
witness Scott Rubin.  Mr. Rubin’s proposed rate structure 
essentially retains the current percentage level of fixed cost 
recovery in the fixed charges.  Mr. Rubin also presented evidence 
that the level of consumption, the demand requirements, and the 
types of facilities needed to serve each residential subclass are 
different enough from each other that each class should have a 
separate per KWH charge.  We also conclude below that the 
designation between heating and nonheating customer classes 
should be retained.  Establishing separate kwh charges for each of 
the four residential subclasses is consistent with that finding.  
Accordingly, rates for the residential rate class shall be designed 
consistent with the structure proposed by Mr. Rubin.   The 
Commission will not determine whether changes need to be 
addressed in future year’s rates; this is an issue to be addressed in 
future rate cases. 

 

L. New Business Revenue Credit 

 At issue is whether the effect of a decline in the number of Large Commercial and 

Industrial (“LCI”) customers should be calculated in the new business revenue credit.  The PO 

recognized that Mr. Effron correctly determined that such a decline, by definition, is not related 

to plant additions to serve new customers.  However, the PO agrees with ComEd’s position that 

the LCI class likely shrunk because businesses in that class downsized and migrated to the small 

industrial and industrial (“SCI”) class, and failing to account for such migration could be double-

counting those migrating customers.  PO at 291.  There is no evidence that there was such a 

migration, and even if there was, it would account for no more than 1.3% (or $49,000 of 

$3,800,000) of the Company’s request.  The PO seems to misunderstand Mr. Effron on this 

point.  The fact that Mr. Effron noted that $49,000 is a small amount relative to $3,800,000 does 

not in any way mean that Mr. Effron’s calculation is likely inaccurate.  Also worth noting is that 

Mr. Effron testified that $49,000 is the highest this amount could be—if 100% of lost LCI 
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customers were actually migratory.  Therefore, at most, Mr. Effron’s calculation double-counts 

by $49,000, and the Commission could offset his calculation by that amount. 

 The PO also inappropriate shifts the burden of proof to intervenors by requiring other 

parties to make a showing that LCI customers did not migrate to the SCI class.  In fact, it is 

ComEd’s burden, as the utility requesting a rate increase, to show what percentage of LCI 

customers did migrate.  The Company presented no evidence to quantify their theory.  Mr. 

Effron, on the other hand, did quantify the greatest impact possible even if ComEd’s theory was 

correct, and a significant adjustment would still be appropriate. 

Exception #19: 

To correct the PO’s misunderstanding of Mr. Effron’s proposal, and to reflect the 

appropriate new business revenue credit, the PO should be amended at page 108 as follows: 

We agree with Staff and ComEd on this issue.  No party has 
presented evidence indicating that a percentage of Large 
Commercial and Industrial customers in ComEd’s service territory 
is not decreasing in size and therefore becoming Small 
Commercial and Industrial customers.  ComEd has not presented 
evidence indicating that a percentage of Large Commercial and 
Industrial customers in ComEd’s service territory who are leaving 
that class are actually just downsizing and thus migrating to the 
Small Commercial and Industrial class.  While Mr. Effron is 
correct in stating that any decline in the number of customers, by 
definition, is not related to plant additions to serve new customers., 
ComEd’s adjustment just reflects the reality that the current trying 
economic times have produced.  

ComEd proffered no evidence of a specific number or percentage 
of LCI customers which is knows migrated to the SCI class.  Even 
if they could, Mr. Effron demonstrated that the economic effect of 
such would be $49,000, a very small percentage of the overall 
adjustment.  That figure assumes that every lost LCI customer 
actually just migrated, which is highly unlikely.  Without any 
evidence from ComEd as to exactly how many lost LCI customers 
were simply migratory, we cannot calculate ay offset.  Therefore, 
we find that Mr. Effron’s $3,800,000 adjustment is appropriate.  
We also note that the AG does not appear to have accounted for 
the decline in the Large Commercial and Industrial class customers 
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when proffering that the migration from Large Commercial and 
Industrial to Small Commercial and Industrial will have a de 
minimus effect.  Both the AG and ComEd agree that Mr. Effron’s 
calculations are incorrect in the amount of $49,000.  We decline to 
concur with the AG’s contention that $49,000 is de minimus.  Also, 
it is indicia that his calculations here, generally, are incorrect.  
ComEd’s adjustment is therefore approved, as adjusted for the time 
period set forth herein in the discussion regarding pro forma 
capital additions and the depreciation thereof.    

 

CONCLUSION 

WHEREFORE, CUB respectfully requests the Commission adopt the recommended 

alteration to the Proposed Order articulated herein. 

Dated: April 11, 2011     Respectfully submitted, 
  

 
_____________________________ 

       Julie Soderna, Director of Litigation 
Kristin Munsch, Attorney 
Christie Hicks, Attorney  

       CITIZENS UTILITY BOARD 
       309 W. Washington, Suite 800 
       Chicago, IL  60606 
       (312) 263-4282  
       jlucas@citizensutilityboard.org 
 
 




